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In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

No.  30191 

KATHARINE  H.  KENNEDY  and  MARK  C. 
ELWORTHY,  Executors  of  the  Will  of  Frank 
Kennedy,  deceased.  Plaintiffs, 

vs. 

HONOLULU  OIL  CORPORATION,  a  corpora- 
tion. Defendant. 

COMPLAINT  FOR  ACCOUNTING 

Plaintiffs  al)ove  named,  and  each  of  them,  com- 
plain of  defendant  above  named,  and  for  first  cause 
of  action  allege: 

I. 

That  Frank  Kennedy  died  on  October  4,  1946; 
that  thereupon  such  proceedings  were  duly  taken 
and  had  in  the  Superior  Court  of  the  State  of 
California,  in  and  for  the  County  of  San  Mateo, 
that  by  an  order  of  said  court,  duly  given  and  made 
on  November  7,  1946,  plaintiffs  Katharine  H.  Ken- 
nedy and  Mark  C.  Elworthy,  named  therein  as  such, 
were  duly  appointed  executors  of  the  vdll  of  said 
Frank  Kennedy,  deceased,  and  that  plaintiffs  Kath- 
arine H.  Kennedy  and  Mark  C.  Elworthy  thereupon 
duly  qualified  as  such  executors  and  they,  and  each 
of  them,  ever  since  have  been,  and  now  are,  the  duly 
appointed,  qualified,  and  acting  executors  of  the 
will  of  Frank  Kennedy,  deceased;  and  that  there- 
after, and  on  July  7,  1950,  the  above  entitled  court 
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duly  gave  and  made  its  order  permitting  plaintiffs 
Katharine  H.  Kennedy  and  Mark  C.  Elworthy,  as 
such  executors  of  the  will  of  said  Frank  Kennedy, 
deceased,  to  bring  this  action  on  behalf  of  the  estate 
of  Frank  Kennedy,  deceased. 

II. 

That  at  all  times  herein  mentioned  defendant 
Honolulu  Oil  Corporation  has  been,  and  now  is,  a 
corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Delaware. 

III. 

That  Frank  Kennedy  was,  during  his  lifetime, 
and  plaintiffs  Katharine  H.  Kennedy  and  Mark  C. 
Elworthy,  and  each  of  them,  are,  and  at  all  times 
herein  mentioned  were,  citizens  of  the  State  of  Cali- 
fornia; that  defendant  Honolulu  Oil  Corporation, 
is  a  citizen  of  the  State  of  Delaware;  and  that  the 
amount  in  controversy  in  this  action  exceeds  $3,- 
000.00,  exclusive  of  interest  and  costs. 

IV. 

That  on  January  6,  1927,  Frank  Kennedy  was 
the  owner,  holder,  and  in  possession  of: 

(a)  all  that  certain  lot,  piece,  or  parcel  of  land 
situate  in  the  County  of  Fresno,  State  of  California, 
bounded  and  described  as  follows,  to-wit: 

The  South  West  Quarter  (SWi/4)  of  Section 
Twenty-two  (22),  Township  Twenty-one  (21) 
South,  Range  Seventeen  (17),  East,  M.D.B.  &  Ma 

(b)  U.  S.  Oil  and  Gas  Prospecting  Permit  bear- 
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ing  Serial  No.  Visalia  09551,  issued  to  Thomas  M. 
Criiiu  by  the  U.  S.  General  Land  Office,  Depart- 
ment of  the  Interior,  under  date  of  May  28,  1921, 
and  subseciuently  transferred,  by  mesne  assign- 
ments, to  Frank  Kennedy;  which  said  U.  S.  Oil  and 
Gas  Prosi)ecting  Permit  was  subsequently  renum- 
bered ''Sacramento  019438",  and  covered  the  fol- 
lowing described  land  located  in  the  County  of 
Fresno,  State  of  California,  to-wit: 

The  South  half  (S%)  and  the  Northwest  quarter 
(NW14)  of  Section  18;  all  of  Sections  20,  28  and 
30;  and  the  Northeast  quarter  (NEi^)  of  Section 
32,  Township  21  South,  Range  17  East,  M.D.B.  & 
M.,  containing  2556.58  acres,  more  or  less. 

V. 

That  on  or  about  January  6,  1927,  Frank  Ken- 
nedy entered  into  an  arrangement  of  co-adventure 
with  Kettleman  Oil  Corporation  (sometimes  re- 
ferred to  herein  as  Kettleman  Oil  Corporation, 
Ltd.)  for  the  exploration,  development,  and  opera- 
tion of  lands  owned  or  controlled  by  each  of  them 
for  oil  and  gas,  including  the  lands  of  Frank  Ken- 
nedy referred  to  in  paragraph  IV  of  this  complaint ; 
which  said  arrangement  was,  and  is,  embodied  prim- 
arily in  the  following  documents  executed  by  said 
co-adventurers  in  such  connection: 

(a)  On  January  6,  1927,  Frank  Kennedy  deeded 
and  transferred  to  Kettleman  Oil  Corporation,  as 
his  co-tenant,  a  portion  of  his  right,  title,  and  in- 
terest in  and  to  the  land  described  in  paragraph 
IV  (a)   of  this  complaint,  so  that,  from  and  after 
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said  date,  Frank  Kennedy  became,  and  ever  since 
has  been,  and  his  estate  now  is,  a  co-adventurer  and 
co-tenant  in  said  lands  v^ith  Kettleman  Oil  Cor- 
poration and  its  successors  in  interest  therein;  a 
copy  of  his  said  deed,  with  reservation  unto  him- 
self, being  attached  hereto,  marked  "Exhibit  A", 
and  incorporated  by  refcvrence. 

(b)  On  January  (>,  1927,  Frank  Kennedy  as- 
signed to  Kettleman  Oil  Corporation,  as  his  co- 
tenant,  a  j)ortion  of*  his  right,  title,  and  interest  in 
and  to  said  U.  S.  Oil  and  Gas  Prospecting  Permit 
ref'crrc^d  to  in  paragraph  IV (b)  of  this  complaint, 
and  in  and  to  the  lands  thereby  covered,  so  that, 
from  and  after  said  date,  Frank  Kennedy  became, 
and  ever  since  has  been,  and  his  estate  now  is,  a 
co-adventnr(;r  and  co-tenant  in  said  lands  with 
Kettleman  Oil  Corporation  and  its  successors  in 
intei'est  therein;  a  copy  of  his  said  assignment,  with 
reservation  unto  himself  "running  with  the  said 
lands",  being  attached  hereto,  marked  "Exhibit  B", 
and  incorporated  ])y  reference; 

(c)  On  January  6,  1927,  Frank  Kennedy  entered 
into  an  "overriding  royalty  agreement"  with  Kettle- 
man Oil  Corj)oration,  which  said  agreement  was 
amended  and  supplemented  on  December  6,  1928, 
whereunder  said  Kettleman  Oil  Corporation  sold, 
assigned,  and  transferred  to  Frank  Kennedy  over- 
riding royalties  from  all  oil  and  gas  produced  from 
lands  referred  to  therein,  so  that,  from  and  after 
said  date,  Frank  Kennedy  became,  and  ever  since 
has  been,  and  his  estate  now  is,  a  co-adventurer  in 
said  lands  with  Kettleman  Oil  Corporation  and  its 
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successors  in  interest  therein;  copies  of  said  agree- 
ment and  supplement  thereto  being  attached  hereto, 
marked  "Exhibit  C",  and  "Exhibit  D",  respectively, 
and  incorporated  by  reference. 

(d)  On  January  6,  1927,  Frank  Kennedy  entered 
into  an  "operating  agreement"  with  Kettleman  Oil 
Corporation  wherein  and  whereunder  said  Kettle- 
man  Oil  Corporation,  and  its  successors  in  interest, 
as  co-adventurer  and  co-tenant  aforesaid,  agreed, 
inter  alia,  to  explore,  exploit,  and  develop  the  lands 
covered  by  said  U.  S.  Oil  and  Gas  Prospecting  Per- 
mit referred  to  in  paragraphs  IV(b)  and  V(b), 
supra;  a  copy  of  said  agreement  being  attached 
hereto,  marked  "Exhibit  E"  and  incorporated  by 
reference. 

VI. 

That  thereafter,  and  on  March  9,  1929,  and  in 
furtherance  of  said  arrangement  of  co-adventure, 
Kettleman  Oil  Corporation  entered  into  an  agree- 
ment with  Pacific  Western  Oil  Company,  wherein 
and  whereunder  Pacific  Western  Oil  Company 
agreed,  as  participating  co-tenant  and  co-adven- 
turer, to  perform  certain  of  the  drilling  and  other 
obligations  of  Kettleman  Oil  Corporation  as  co- 
tenant  and  co-adventurer  with  Frank  Kennedy; 
that  pursuant  thereto  Kettleman  Oil  Corporation 
made  the  following  transfers,  to-wit: 

(a)  On  March  8,  1929,  Kettleman  Oil  Corpora- 
tion deeded  and  transferred  to  Pacific  Western  Oil 
Company,  as  such  co-tenant  and  co-adventurer  with 
Kettleman  Oil  Corporation  and  Frank  Kennedy,  a 
portion  of  its  right,  title,  and  interest  in  and  to  the 
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land  described  in  paragraph  IV  (a)  of  this  com- 
plaint, so  that,  from  and  after  said  date,  Frank 
Kennedy  became,  and  ever  since  has  been,  and  his 
estate  now  is,  a  co-adventurer  and  co-tenant  in  said 
lands  with  Kettleman  Oil  Corporation  and  Pacific 
Western  Oil  Company  and  their  respective  suc- 
cessors in  interest  therein; 

(b)  On  March  8,  1929,  Kettleman  Oil  Corporation 
assigned  to  Pacific  Western  Oil  Company,  as  such 
co-tenant  and  co-adventurer  with  Kettleman  Oil 
Corporation  and  Frank  Kennedy,  a  portion  of  its 
right,  title  and  interest  in  and  to  U.  S.  Oil  and  Gas 
Prospecting  Permit  "Sacramento  019438",  referred 
to  in  paragraph  IV  (b)  of  this  complaint,  and  in  and 
to  the  lands  thereby  covered,  so  that,  from  and  after 
said  date,  Frank  Kennedy  became,  and  ever  since 
has  been,  and  his  estate  now  is,  a  co-adventurer  and 
co-tenant  in  said  lands  with  Pacific  Western  Oil 
Company  and  its  successors  in  interest  therein;  a 
copy  of  said  assignment  being  attached  hereto, 
marked  "Exhibit  F"  and  incorporated  by  reference. 

(c)  On  March  8,  1929,  Kettleman  Oil  Corporation 
assigned  to  Pacific  Western  Oil  Company,  as  such 
co-tenant  and  co-adventurer  with  Kettleman  Oil 
Corporation  and  Frank  Kennedy,  a  portion  of  its 
right,  title,  and  interest  in  and  to  those  oil  and 
gas  leases  and  U.  S.  Oil  and  Gas  Prospecting  Per- 
mits as  to  which  Frank  Kennedy  became  an  over- 
riding royalty  owner  by  virtue  of  his  agreements 
with  Kettleman  Oil  Corporation  described  in  para- 
graph V(c)  of  this  complaint  (that  portion  of  the 
U.  S.  Oil  and  Gas  Prospecting  Permit,  Serial  Num- 
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])('r  Visalia  09131,  as  to  wliicli  Frank  Kennedy  had 
become  an  overriding-  royalty  owner  by  virtue  of  the 
agreement  described  in  })aragraph  V(c),  having 
ri])eiied  into  U.  S.  Oil  and  Gas  Lease  Sacramento 
019;J27(e)  bearing  date  January  7,  1927),  so  that, 
from  and  after  said  date,  Frank  Kennedy  became, 
and  e^er  since  has  been,  and  his  estate  now  is,  a 
co-adventur(>i-  and  co-tenant  with  Pacixic  Western 
Oil  Company  and  its  successors  in  interest  in  the 
lands  covered  by  said  oil  and  gas  leases  and  U.  S. 
Oil  and  Gas  Prospecting  Permits. 

VII. 

That  thereafter,  and  on  March  7,  1935,  and  in 
furtherance  of  said  arrangement  of  co-adventure. 
Pacific  Western  Oil  Company  transferred  and  as- 
signed its  interests  acquired  from  Kettleman  Oil 
Corporation,  as  described  in  paragraph  VI (a),  (b), 
and  (c)  of  this  complaint,  to  Shell  Oil  Company,  In- 
corporated, and  Kettleman  and  Inglewood  Corpora- 
tion, so  that,  from  and  after  said  date,  Frank  Ken- 
nedy became,  and  ever  since  has  been,  and  his  estate 
now  is,  a  co-adventurer  and  co-tenant  wdth  Shell 
Oil  Company,  Incorporated,  and  Kettleman  and 
Inglewood  Corporation,  and  their  successors  in  in- 
terest in  those  lands  in  which  Pacific  Western  Oil 
Company  had  acquired  its  co-tenant  interest  as  set 
out  in  paragraph  VI. 

VIII. 

That  thereafter,  and  on  October  1,  1940,  Kettle- 
man Oil  Corporation,  Ltd.  transferred  and  assigned 
all  of  its  then  remaining  interest  in  those   lands 
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described  in  paragraph  V(a),  (b)  and  (c)  of  this 
complaint  to  Standard  Oil  Company  of  Texas  and 
to  defendant  Honolulu  Oil  Corporation,  as  co- 
tenants  and  co-adventurers,  and  Kettleman  and 
Inglewood  Corporation  transferred  and  assigned 
all  of  its  interest  in  these  same  lands,  acquired  as 
described  in  paragraph  VII  of  this  complaint,  to 
Standard  Oil  Company  of  Texas  and  defendant 
Honolulu  Oil  Corporation,  as  co-tenants  and  co-ad- 
venturers; that  thereafter,  and  on  October  1,  1947, 
Standard  Oil  Company  of  Texas  transferred  and 
assigned  all  of  its  said  interest  to  Standard  Oil 
Company  of  California,  a  corporation ;  so  that,  from 
and  after  said  dates,  Frank  Kennedy  became,  and 
ever  since  has  been,  and  his  estate  now  is,  a  co- 
adventurer  and  co-tenant  in  said  lands  with  Shell 
Oil  Company,  Incorporated,  Standard  Oil  Company 
of  California,  and  defendant  Honolulu  Oil  Corpora- 
tion ;  copies  of  said  transfers  and  assignments  being 
attached  hereto,  marked  "Exhibit  O  through  Ex- 
hibit U",  and  incorporated  by  reference. 

IX. 

That  in  the  case  of  the  lands  covered  by  the  U.  S. 
Oil  and  Gas  Prospecting  Permits  referred  to  in 
paragraph  VI(b)  and  (c),  and  in  which  Frank 
Kennedy  had  reserved  a  part  and  was  co-adventurer 
and  co-tenant,  as  aforesaid,  such  discoveries  of  oil 
and  gas  were  made  upon  said  lands  as  were  neces- 
sary to  enable  the  issuance  of  leases  upon  said  per- 
mitted lands,  and  accordingly  upon  joint  applica- 
tion  by   Kettleman    Oil    Corporation    and    Pacific 
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Western  Oil  Company  to  the  Department  of  the 
Interior  of  the  United  States  of  America  for  leases 
on  the  lands  covered  by  said  U.  S.  Oil  and  Gas 
Prospecting  Permits,  said  applications  were  duly 
granted  so  that,  inter  alia,  the  United  States  of 
America,  by  and  through  its  Department  of  the  In- 
terior, General  Land  Office,  made,  executed,  and  de- 
livered to  Kettleman  Oil  Corporation  and  Pacific 
Western  Oil  Company  its  four  oil  and  gas  leases 
as  follows: 

(a)  Lease  dated  October  4,  1929,  and  niunbered 
"Sacramento  019438(c)",  covering  the  following 
lands  situate  in  the  State  of  California,  County  of 
Fresno,  more  particularly  described  as  follows: 

The  North  Half  (Ni/o)  of  Section  Twenty-eight 
(28),  Township  Twenty-one  (21)  South,  Range 
Seventeen  (17)  East,  M.  D.  B.  &  M. 

(b)  Lease  dated  October  4,  1929,  and  nmnbered 
"Sacramento  019438(d)",  covering  the  following 
lands  situate  in  the  State  of  California,  County  of 
Fresno,  more  particularly  described  as  follows: 

The  Northeast  Quarter  (Nl'^i^)  of  Section 
Twenty  (20),  Lots  One  (1)  and  Two  (2)  and  the 
East  Half  of  the  Northvv^esl  Quarter  (Ei/j  of 
NW14)  and  the  Northeast  Quarter  (NWA)  of  Sec- 
tion Thirty  (30),  and  the  North  Half  of  the  North- 
east Quarter  (NI/2NE14)  of  Section  Thirty-two 
(32),  all  in  Township  Twenty-one  (21)  South, 
Range  Seventeen  (17)  East,  M.  I).  B.  &  M. 

(c)  Lease  dated  December  16,  1929,  and  num- 
bered "Sacramento  019696(c)",  covering  the  fol- 
lowing lands  situate  in  the  State  of  California,  in 
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part  in  the  County  of  Kings  and  in  part  in  the 
County  of  Fresno,  more  particularly  described  as 
follows : 

The  Southwest  quarter  of  the  Northeast  quarter 
(SW14^NE14);  the  Northwest  quarter  (NW14) ; 
and  the  West  Half  of  the  Southwest  Quarter  (W% 
SWi/4)  of  Section  Thirty-four  (34),  Township 
Twenty-one  (21)  South,  Range  Seventeen  (17) 
East,  M.  D.  B.  &  M. 

(d)  Lease  dated  December  16,  1929,  and  num- 
bered "Sacramento  019696(d)",  covering  the  follow- 
ing lands  situate  in  the  State  of  California,  in  part 
in  the  County  of  Kings  and  in  part  in  the  County 
of  Fresno,  more  particularly  described  as  follows: 

The  Northwest  Quarter  of  the  Northeast  Quarter 
(NW1/4NE14)  of  Section  Thirty-four  (34),  Town- 
ship Twenty-one  (21)  South,  Range  Seventeen 
(17)  East,  and  the  Northeast  Quarter  (NE14)  of 
Section  Eight  (8),  and  the  North  Half  of  the 
Northwest  Quarter  (N1/2NW1/4)  of  Section  Four- 
teen (14),  Township  Twenty-two  (22)  South,  Range 
Seventeen  (17)  East,  M.  D.  B.  &  M. 

which  said  leases  were  substantially  in  the  form 
attached  hereto  marked  "Exhibit  Y"  and  "Exhibit 
W",  respectively;  and  that  the  area  embracing  said 
lands  and  lands  adjacent  thereto  in  the  general  zone 
of  discovery  was  and  is  generally  known,  and  is  here- 
inafter referred  to  as  the  "North  Dome  Kettleman 
Hills  Field."  That  said  leases  are  still  in  full  force 
and  effect,  and  that  Frank  Kennedy  was,  and  his 
estate  now  is,  a  co-adventurer  and  co-tenant  therein 
and  thereunder,  and  in  the  lands  covered  thereby 
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and  ill  tlie  oil  and  ,i;as  ])rodiicod  therefrom,  with 
Kettleman  Oil  Corporation  and  Pacific  Western  Oil 
Comj^any  and  their  aforesaid  successors  in  interest. 

X. 

That  on  or  about  July  25,  1929,  and  subsequent 
thereto,  defendant  (or  its  predecessors  in  interest) 
and  other  permittees,  lessees,  and  owners  of  lands 
in  the  North  Dome  Kettleman  Hills  Field  and  the 
Secretary  of  the  Interior  jointly  entered  into  an 
agreement,  accepted  and  approved  by  the  Depart- 
ment of  the  Interior  on  November  22,  1929,  regulat- 
ing, controlling,  and  governing  the  development  and 
production  of  oil  and  gas  in  the  North  Dome  Kettle- 
man Hills  Field;  and  a  copy  of  the  form  of  said 
unit  conservation  agreement  is  attached  hereto, 
marked  "Exhibit  X",  and  incorporated  by  refer- 
ence. 

XI. 

That  thereafter,  and  after  said  IT.  S.  Oil  and  Gas 
Prospecting  Permit  had  ripened  into  leases,  as 
aforesaid,  and  on  or  about  January  31,  1931,  de- 
fendant (or  its  predecessors  in  interest)  and  the 
other  lessees,  owners,  and  persons  entitled  to  pro- 
duce oil  and  gas  from  the  lands  in  the  North  Dome 
Kettleman  Hills  Field  entered  into  a  unit  plan 
agreement  for  the  unified  development  and  produc- 
tion of  oil,  gas  and  other  hydrocarbons  from  said 
North  Dome  of  the  Kettleman  Hills  Field  under 
which  they  pooled  their  respective  lands  and  inter- 
ests in  consideration  of  being  entitled  to  participate 
in  all  oil  and  gas  produced  from  the  pooled  lands 
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and  interests  in  i:)roportion  to  the  land  and  interest 
contributed  by  each  of  them;  that  in  and  by  said 
unit  plan  agreement  it  was  agreed,  inter  alia : 

(a)  that  all  operations  for  the  production  of  oil, 
gas,  and  other  hydrocarbon  substances  in  the  North 
Dome  Kettleman  Hills  Field,  should  be  conducted 
and  administered  by  Kettleman  North  Dome  Asso- 
ciation, a  non-jDrofit  corporation  whereof  defendant, 
or  its  predecessors  in  interest,  and  said  lessees,  own- 
ers, and  persons  entitled  to  produce  oil  and  gas 
from  the  North  Dome  Kettleman  Hills  Field  were 
and  are  members; 

(b)  that  any  oil,  gas,  or  other  hydrocarbon  sub- 
stances produced  by  said  Kettleman  North  Dome 
Association  from  any  part  of  said  North  Dome 
Kettleman  Hills  Field  within  the  producing  limits 
thereof,  as  from  time  to  time  determined  by  the 
board  of  directors  of  Kettleman  North  Dome  Asso- 
ciation in  accordance  with  said  agreement,  should 
be  allocated  between  defendant,  or  its  predecessors 
in  interest,  and  the  other  parties  to  said  agreement, 
their  successors  and  assigns,  in  the  prox)ortion  that 
the  area  within  said  producing  limits  from  which 
they  were  and  are  resx^ectively  entitled  to  produce 
oil,  gas,  and  other  hydrocai'bon  substances  bore  or 
bears  to  the  total  area  within  said  producing  limits ; 
and 

(c)  that  said  miit  plan  agreement  was  and  is 
made  subject  to,  and  that  said  Kettleman  North 
Dome  Association  shall  perform,  all  o]:>ligations  un- 
der the  leases  and/or  operating  agreements  of  the 
member  parties  signatory,  and  such  members,  in- 
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eluding  cU^feiidant  (and  its  predecessors  in  inter- 
est), agreed  to  fully  discharge  their  obligations 
thereunder;  and  that  thereby  defendant,  either  di- 
rectly or  through  its  predecessors  in  interest,  agreed 
to  fully  pay  and  discharge  its  aforesaid  obligations 
to  its  co-tenant  and  co-adventurer,  Frank  Kennedy; 

and  that  copies  of  the  articles  of  incorporation,  of 
the  form  of  the  by-laws  of  said  Kettleman  Xorth 
Dome  Association,  and  of  the  form  of  said  unit  plan 
agreement,  with  approvals  thereof  and  consents  re- 
([uired  thereto,  are  attached  hereto,  marked  "Ex- 
hibit "Y",  and  incorporated  by  reference. 

That  Frank  Kennedy,  as  co-adventurer  and  co- 
tenant  with  Kettleman  Oil  Corporation  and  Pacific 
Western  Oil  Company,  and  as  owner  of  his  said 
reserved  interests  and  title  to  a  portion  of  the  lands 
in  which  Kettleman  Oil  Corporation  and  Pacific 
Western  Oil  Company  were  interested,  as  aforesaid, 
and  as  co-tenant  in  the  oil  and  gas  produced  there- 
from, was  requested  by  Kettleman  Oil  Corporation 
and  Pacific  Western  Oil  Company  to,  and  did,  join 
in  said  unit  plan  agreement,  and  did  consent  that 
Kettleman  Oil  Corporation  and  Pacific  Western  Oil 
Company  and  their  successors  in  interest,  become 
members  of  said  Kettleman  North  Dome  Associa- 
tion and  so  pool  their  and  Frank  Kennedy's  lands 
and  interests  in  its  unit  plan  and  operation;  and 
in  consideration  of  his  said  consent  Kettleman  Oil 
CorjDoration  and  Pacific  Western  Oil  Company  for 
themselves,  and  their  successors  and  assigns,  cov- 
enanted and  agreed  to  pay  to  Frank  Kennedy,  and 
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to  plaintifts  and  his  estate,  the  same  part  of  the  oil, 
gas,  and  other  hydrocarbon  substances  (or,  if  not 
taken  in  kind,  the  same  percentage  of  the  value  of 
the  oil,  gas,  and  other  hydrocarbon  substances)  pro- 
duced and  allocated  to  Kettleman  Oil  Cor^^oration 
and  Pacific  Western  Oil  Company,  their  successors 
and  assigns,  by  Kettleman  North  Dome  Association 
by  reason  of  its  right  to  produce  oil,  gas  and  other 
hydrocarbon  substances  from  the  lands  in  which 
Kettleman  Oil  Corporation,  Pacific  Western  Oil 
Company,  and  Frank  Kennedy  were  co-tenants  and 
co-adventurers,  as  aforesaid,  which  Frank  Kennedy 
would  be  entitled  to  receive,  and  plaintiffs  are  now 
entitled  to  receive,  had  the  oil,  gas,  or  other  hydro- 
carbon substances  so  allocated  been  produced  from 
said  lands;  that  copies  of  said  consents  and  agree- 
ments by  Frank  Kennedy,  dated  February  13,  1931, 
are  attached  hereto,  marked  "Exhibit  Z"  and  "Ex- 
hibit AA",  and  incorporated  by  reference;  and  that 
pursuant  thereto  Kettleman  Oil  Corporation  and 
Pacific  Western  Oil  Comx)any  became,  and  their 
aforesaid  successors  in  interest,  (including  defend- 
ant) now  are,  members  of  Kettleman  North  Dome 
Association  and  parties  to  its  unit  plan  agreement 
for  the  mutual  benefit  and  accoimt  of  themselves 
and  Frank  Kennedy  and  his  estate  as  co-tenants 
and  co-adventurers. 

XII. 
That  by  reason  of  the  foregoing,  Kettleman  Oil 
Corporation    and    Pacific    Western    Oil    Company 
were,  and  their  successors  in  interest  (including  de- 
fendant)   now   are,   co-adventurers   and   co-tenants 
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with  Frank  Kennedy  and  plaintiffs  in  the  lands, 
among  others,  covered  by  those  oil  and  gas  leases 
and  U.  8.  Oil  and  Gas  Pros])ecting  Permits  referred 
to  in  ])aragrai)hs  VI  (b)  and  (c) — which  said  U.  S. 
Oil  and  Oas  Prosi)ecting  Permits  resulted  in  the 
issuance  of  U.  S.  Oil  and  Gas  Leases  as  described  in 
Xxiragraph  IX — and  in  the  oil,  gas,  and  other  hydro- 
carbon substances  therein  and  produced  therefrom; 
and  Frank  Kennedy  and  plaintiffs,  as  such  co-ad- 
venturer and  co-tenant  with  Kettleman  Oil  Cor- 
]H>ration  and  Pacific  Western  Oil  Company,  and 
their  respective  successors  in  interest  (including  de- 
fendant), in  said  lands  and  the  production  there- 
from have  at  all  times  herein  mentioned  been,  and 
now  are,  the  owners  of: 

(a)  A  reservation  and  royalty,  from  the  lands 
covered  by  U.  S.  Oil  and  Gas  Lease  niunbered 
"Sacramento  019138(c)"  and  described  in  para- 
graph IX (a),  supra,  of: 

(1)  Five  per  cent  of  all  oil  produced  and  saved 
therefrom,  (or,  when  not  taken  in  kind  by  Frank 
Kenned}"  or  i^laintiffs,  an  amount  equal  in  value  to 
five  per  cent  of  all  oil  produced  and  saved  there- 
from) ;  and 

(2)  Five  per  cent  of  the  net  proceeds  remaining 
from  the  sale  of  gas,  dry  gas,  and  casinghead  gaso- 
line produced  and  sold  therefrom  (after  deducting 
the  cost  of  manufacturing  and  marketing  the  same). 

(b)  A  reservation  and  royalty,  from  the  lands 
covered  by  U.  S.  Oil  and  Gas  Lease  nmubered 
"Sacramento  019438(d)",  and  described  in  para- 
graph IX (b),  supra,  of: 
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(1)  Three  per  cent  of  all  oil  produced  and  saved 
therefrom,  (or,  when  not  taken  in  kind  by  Frank 
Kennedy  or  plaintiffs,  an  amount  equal  in  value  to 
three  per  cent  of  all  oil  produced  and  saved  there- 
from) ;  and 

(2)  Three  per  cent  of  the  net  proceeds  remaining 
from  the  sale  of  gas,  dry  gas,  and  casinghead  gaso- 
line iDroduced  and  sold  therefrom  (after  deducting 
the  cost  of  manufacturing  and  marketing  the  same)  ; 

(c)  An  overriding  royalty,  from  the  lands  cov- 
ered by: 

(1)  portions  of  the  oil  and  gas  lease  entered  into 
on  the  30th  day  of  December,  1926,  between  Mar- 
land  Oil  Company  of  California,  as  Lessor,  and 
Kettleman  Oil  Corporation,  as  Lessee; 

(2)  U.  S.  Oil  and  Gas  Lease  numbered  "Sacra- 
mento 019327(e),  derived  from  U.  S.  Oil  and 
Gas  Prospecting  Permit,  Serial  Niunber  "Visalia 
09131"; 

(3)  U.  S.  Oil  and  Gas  Leases  numbered  "Sacra- 
mento 019696(c)"  and  "Sacramento  019696(d)",  de- 
rived from  U.  S.  Oil  and  Gas  Prospecting  Permit 
Serial  Number  Yisalia  010337; 

as  set  out  in  the  overriding  royalty  agreement  and 
supplement  thereto  and  described  in  paragraph 
V(c),  supra,  of: 

(1)  An  amount  equal  in  value  to  two  per  cent  of 
all  oil  produced  and  saved  therefrom;  and 

(2)  An  amount  equal  in  value  to  four  per  cent 
of  the  net  proceeds  remaining  from  the  sale  of  gas, 
dry  gas,  and  casinghead  gasoline  produced  and  sold 
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therefrom  (after  deducting  the  cost  of  manufactur- 
ing and  marketing  the  same) ; 

and  that  by  reason  of  said  unit  plan  agreement,  re- 
ferred to  in  tlie  preceding  paragraph,  Frank  Ken- 
nedy and  plaintiffs  are  the  owners  of,  and  entitled 
to,  the  same  reserved  and  royalty  shares  of  all  oil, 
gas,  and  other  hydrocarbon  substances  produced  by 
Kettleman  North  Dome  Association  and  allocated 
to  Kettleman  Oil  Corporation  and  Pacific  Western 
Oil  Company,  and  their  successors  in  interest  (in- 
cluding defendant)  by  reason  of  the  inclusion  of 
such  co-tenancy  leased  lands  in  the  producing  area 
under  said  unit  plan  agreement  as  Frank  Kennedy 
and  plaintiffs  own  and  are  entitled  to  receive  were 
such  oil,  gas,  or  other  hydrocarbon  substances  pro- 
duced directly  from  said  co-tenancy  leased  lands, 
aforesaid. 

XIII. 
That  continuously  since  the  formation  of  said 
Kettleman  North  Dome  Association  and  the  execu- 
tion of  said  unit  plan  agreement,  said  Kettleman 
North  Dome  Association  has  produced  and  still  pro- 
duces oil  and  gas  from  the  portion  of  the  field 
located  within  the  producing  limits  thereof  as  de- 
termined in  accordance  with  the  provisions  of  said 
agreement;  and  that  said  Kettleman  North  Dome 
Association  allocated  to  Kettleman  Oil  Corporation 
and  to  Pacific  Western  Oil  Company  a  portion  of 
the  oil  and  gas  so  produced  by  reason  of  the  right 
of  Kettleman  Oil  Corporation,  Pacific  Western  Oil 
Company,   and  Frank  Kennedy,   as   co-tenants,   to 
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X)rodiice  oil  and  gas  from  the  lands  covered  by  those 
oil  and  gas  leases  described  in  paragraph  XII,  and 
that  said  Kettleman  North  Dome  Association  now 
allocates  to  defendant,  as  one  of  the  successors  in 
interest  of  Kettleman  Oil  Corporation  and  Pacific 
Wetern  Oil  Company,  a  portion  of  the  oil  and  gas 
so  produced  by  reason  of  the  right  of  defendant,  as 
one  of  the  successors  in  interest  of  Kettleman  Oil 
Corporation  and  Pacific  Western  Oil  Company,  and 
Frank  Kemiedy  (and  his  estate),  as  co-tenants  and 
co-adventurers  to  produce  oil  and  gas  from  the  lands 
described  in  said  oil  and  gas  leases. 

XIY. 

That  from  the  time  of  the  execution  of  said  unit 
plan  agreement  Kettleman  Oil  Corporation  and  Pa- 
cific Western  Oil  Company  and/or  their  successors 
in  interest,  including  defendant,  have  extracted  or 
caused  to  be  extracted  casinghead  gasoline  from  the 
gas  allocated  to  them  as  alleged  in  the  next  preced- 
ing paragraph. 

XY. 

That  Frank  Kemiedy  and  plaintiffs  have  at  all 
times  herein  mentioned  elected  to  take  the  shares 
and  royalties  reserved  to  Frank  Kennedy  in  money 
rather  than  in  kind,  and,  accordingly,  during  the 
period  commencing  with  the  production  and  alloca- 
tion of  oil  and  gas  to  Kettleman  Oil  Corporation 
and  Pacific  Western  Oil  Company,  as  aforesaid,  and 
continuing  imtil  the  present  time,  defendant,  and 
its  predecessors  in  interest,  have  from  time  to  time 
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made  pa>nncnts  to  Frank  Kennedy  (and,  upon  his 
death,  to  plaintiffs)  purporting  to  be  payments  of 
the  true  vahie  of  plaintiff's  (Frank  Keimedy's) 
share  of  the  oil  produced  and  saved  and  the  gas 
produced  and  sold  by  Kettleman  North  Dome  Asso- 
ciation and /or  defendant,  and  its  predecessors  in 
interest,  during  the  period  covered  by  such  pay- 
ments; that  the  correctness  or  incorrectness  of  said 
payments  could  or  can  be  ascertained  only  from 
facts  known  to  defendant,  and  its  predecessors  in 
interest,  and  unknown  to  Frank  Kennedy  and  plain- 
tiffs; that  Frank  Kennedy  at  all  time?,  and  until 
the  early  part  of  1940,  reposed  and  had  the  greatest 
trust  and  confidence  in  defendant's  predecessors  in 
interest,  his  co-adventurers  and  co-tenants,  and  in 
their  representations  that  such  payments  were  cor- 
rect, upon  which  representations  he  relied. 

XTI. 

That  on  or  about  July  10,  1939,  the  United  States 
of  America,  as  plaintiff,  filed  an  action  in  the  Dis- 
trict Court  of  the  United  States,  in  and  for  the 
Southern  District  of  California,  Central  Division, 
against  Kettleman  Xorth  Dome  Association,  defend- 
ant, and  other  of  its  lessees,  in  the  North  Dome 
Kettleman  Hills  Field,  as  defendants,  charging, 
inter  alia,  that  said  defendant  lessees  had  failed  to 
pay  the  United  States  of  America,  as  lessor,  the  full 
royalties  to  which  it  was  entitled  because,  inter  alia, 
they  had  paid  royalties  based  upon  a  "posted  jDrice" 
for  oil  which  was  less  than  the  true  value  of  such 
oil  at  the  time  of  its  production;  that  the  United 
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States  of  America,  as  lessor  under  the  U.  S.  Oil  and 
Gas  Leases  nmnbered  "Sacramento  019438(c)  "/'Sac- 
ramento 019438(d)",  "Sacramento  019327(e),,'  "Sac- 
ramento 019696(c)",  and  "Sacramento  019696(d)", 
aforesaid,  thereafter  and  on  March  30,  1946,  recov- 
ered judgment  against  defendant  lessees  for  such 
deficiency  in  royalties  paid  by  them ;  and  such  judg- 
ment is  now  under  appeal. 

That  Frank  Kennedy  subsequently  learned  of  the 
filing  of  such  action  by  the  United  States  of  Amer- 
ica and  of  the  question  raised  therein  as  to  the 
propriety  of  the  royalty  payments  made  by  defend- 
ant; that  this  was  the  first  intimation  to  Frank 
Keimedy  that  defendant,  and  its  predecessors  in  in- 
terest, were  not,  and  had  not,  fully,  truly,  and  cor- 
rectly accounted  to  Frank  Kennedy  for  the  true 
value  of  his  reserved  and  royalty  share  of  the  oil 
produced  and  saved  from  the  leases  and  land 
wherein  he  and  defendant,  and  its  predecessors  in 
interest,  were  co-adventurers  and  co-tenants,  afore- 
said; and  that  thereupon  Frank  Kennedy  insisted 
that  such  basis  was  not  correct  and  did  not  consti- 
tute pajTnent  to  Frank  Kennedy  of  the  true  value 
of  his  reserved  and  royalty  share  of  the  oil,  gas, 
and  other  hydrocarbon  substances  produced  and 
saved  therefrom;  and  that  Frank  Kennedy  de- 
manded, and  plaintiffs  now  demand,  that  defendant 
fully  and  truly  account  for,  and  pay,  the  true  value 
of  his  said  reserved  and  royalty  share,  but  that  de- 
fendant has  failed  and  neglected  so  to  do. 
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XVII. 

That  subsequently,  by  an  agreement  dated  Janu- 
ary 1,  1940: 

(a)  Kettlenuin  Oil  Cor])()ration,  Ltd.,  Pacific 
Western  Oil  Company,  and  Kettleman  and  Ingle- 
wood  Corporation,  the  predecessors  in  interest  of 
Standard  Oil  Company  of  California,  and  defend- 
ant Honolulu  Oil  Corporation;  and 

(b)  Shell  Oil  Company,  Incorporated; 

agreed  in  writing  with  Frank  Kennedy  that  in  com- 
puting the  running  of  any  statute  of  limitations  on 
any  claim  which  Frank  Kennedy  might  make 
against  any  of  them  for  underpayment  of  overrid- 
ing royalties  on  the  production  allocated  to  them 
by  the  Kettleman  North  Dome  Association  with  re- 
spect to  those  lands  in  which  Frank  Kennedy  had 
an  interest,  as  set  out  in  paragraphs  IV  and  V, 
Supra,  the  period  commencing  January  1,  1940.  and 
ending  with  the  final  determination  of  that  certain 
action  entitled  "United  States  of  America  vs.  Gen- 
eral Petroleum  Corporation  of  California,  et  al." 
and  numbered  467-C  in  the  records  of  the  District 
Court  of  the  United  States  in  and  for  the  Southern 
District  of  California,  Central  Division,  should  be 
excluded;  a  copy  of  said  agreement  being  attached 
hereto,  marked  "Exhibit  BB",  and  incorporated  by 
reference. 

XVIII. 
That  defendant,  having  become,  by  transfers  de- 
scribed in  paragraphs  VI,  VII,  and  VIII,  a  co- 
tenant  and  co-adventurer  with  Frank  Kennedy  (and 
plaintiffs)   in  those  lands  and  interests  embodied 
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in  the  original  arrangement  of  co-adventure  between 
Frank  Kennedy  and  Kettleman  Oil  Corporation  de- 
scribed in  paragraph  V,  and  ha^i.ng  become  a  mem- 
ber of  Kettleman  North  Dome  Association,  has,  by 
virtue  of  Article  XI  of  the  Kettleman  North  Dome 
Association  Unit  Plan  Agreement,  described  in 
paragraph  XI,  supra,  assumed  all  of  the  obligations 
of  its  predecessors  in  interest  under  said  unit  plan 
agreement  including  the  obligation  to  pay  to  Frank 
Kennedy  (and  now  to  plaintiffs)  his  rightful  share 
of  the  oil  produced  and  saved  and  the  gas  produced 
and  sold  by  Kettleman  North  Dome  Association 
and/or  the  members  thereof;  and  that,  in  such  con- 
nection, inter  alia.  Standard  Oil  Company  of  Texas 
and  defendant  Honolulu  Oil  Corporation  executed 
a  specific  written  assumption  of  all  obligations  un- 
der the  Kettleman  North  Dome  Unit  Plan  with 
respect  to  the  lands  and  leases  assigned  to  them, 
including  the  lands  and  leases  of  Frank  Kennedy, 
as  aforesaid,  a  copy  of  the  form  of  such  assiunption 
of  obligations  being  hereto  attached,  marked  "Ex- 
hibit CC"  and  incorporated  by  reference. 

XIX. 

That  all  of  said  agreements  of  co-adventure  and 
co-tenancy,  hereinabove  referred  to,  by  which  de- 
fendant now  holds  and  maintains  its  position  and 
ownership  in  Kettleman  North  Dome  Association 
and  in  the  oil,  gas,  and  other  hydrocarbon  sub- 
stances produced  and  allocated  from  lands  in  the 
North  Dome  Kettleman  Hills  Field,  aforesaid,  are 
still  in  full  force  and  effect;  that  defendant  has  at 
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IK)  time  liciHMii  inciilioiicd  denied,  nor  does  defend- 
ant now  deny,  the  right  ol*  Frank  Kennedy  and 
phiintift's  to  Frank  Kennedy's  said  royalty  and  re- 
served share  of  the  oil,  gas,  and  other  hydrocarbon 
substances  produced  and  allocated  to  defendant  un- 
der said  agreements ;  and  that  said  co-adventure  and 
co-tenancy  is  still  in  existence  and  has  not  been 
terminated. 

And  as  and  for  a  Second,  Separate,  and  Further 
Cause  of  Action  Against  Defendant,  Plaintiffs  Al- 
lege as  Follows: 

I. 

Plaintiffs  incorx^orate  herein  by  reference  the  al- 
legations of  paragraphs  I,  II,  III,  IV,  V,  VI,  VII, 
VIII,  IX,  X,  XI,  XII,  XIII,  XIV,  XV,  XVI, 
XVII,  XVIII,  and  XIX  of  plaintiffs'  first  cause 
of  action  as  fully  as  though  herein  set  forth  at 
length. 

II. 

That  by  A-irtue  of  said  agreements  wherein  and 
whereby  defendant  l^ecame,  and  now  is,  entitled  to 
oil,  gas,  and  other  hydrocarbon  substances  produced 
from  the  North  Dome  Kettleman  Hills  Field,  as 
aforesaid,  Frank  Kennedy  and  plaintiffs  became, 
and  now  are,  co-tenants  in  ownership  of  all  oil,  gas, 
and  other  hydrocarbon  substances  as  and  when  the 
same  are  produced  and  allocated  to  defendant  by 
Kettleman  North  Dome  Association,  and  in  the  pro- 
ceeds thereof,  and  plaintiffs  are  entitled  to  a  full, 
true,  and  correct  accounting  from  defendant  with 
respect  thereto. 
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III. 

That  the  royalties  and  reserved  share  of  Frank 
Kennedy  and  plaintiffs  in  such  oil,  gas,  and  other 
hydrocarbon  substances  when  the  same  are  pro- 
duced, and  in  the  gasoline,  dry  gas,  and  other  petro- 
leum products  extracted  or  caused  to  be  extracted 
by  defendant  therefrom,  can  be  ascertained  only 
from  facts  which  are  within  the  knowledge  of  de- 
fendant and  of  which  plaintifis  are  ignorant,  and 
by  means  of  an  accounting  ordered  by  this  court; 
that  such  accoimting  involves  niunerous  items  and 
is  a  complicated  one;  that  in  the  absence  of  an  ac- 
counting and  discovery,  the  royalties  and  reserved 
share  due  plaintiffs  cannot  be  ascertained  or  de- 
termined, and  will  not  be  paid  by  defendant;  and 
that  plaintiffs  have  no  adequate  or  speedy  remedy 
at  law. 

And  as  and  for  a  Third,  Separate,  and  Further 
Cause  of  Action  Against  Defendant,  Plaintiffs  Al- 
lege as  Follows,  to-wit: 

I. 

Plaintiffs  incorporate  herein  the  allegations  of 
paragraphs  I,  II,  III,  IV,  V,  VI,  VII,  VIII,  IX, 
X,  XI,  XII,  XIII,  XIV,  XV,  XVI,  XVII,  XVIII, 
and  XIX,  of  plaintiffs'  first  cause  of  action  as  fully 
as  though  herein  set  forth  at  length. 

II. 

That  at  all  times  herein  mentioned,  the  most  con- 
fidential relationship  existed  between  Frank  Ken- 
nedy on  the  one  hand  and  defendant,  or  its  pre- 
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decessors  in  interest,  on  the  other  hand,  and  that, 
until  1940,  as  aforesaid,  Frank  Kennedy  reposed 
the  greatest  confidence  and  trust  in  defendant  or  its 
predecessors  in  interest,  and  believed  that  they 
would  deal  fairly  and  justly  with  Frank  Kennedy  in 
all  things;  that,  by  reason  of  Frank  Kennedy's  re- 
liance upon,  and  trust,  confidence  and  belief  in 
defendant,  or  its  predecessors  in  interest,  and  in 
their  representations  that  their  payments  were  true 
and  correct,  Frank  Kennedy  accepted  said  pay- 
ments mider  the  belief  that  they  were  full,  true  and 
correct  payments  for  the  period  which  they  x^^^i"- 
ported  to  cover ;  that  by  reason  of  Frank  Kennedy's 
said  reliance  upon,  and  trust  and  confidence  in  de- 
fendant, or  its  predecessors  in  interest,  and  in 
its  aforesaid  representations  with  respect  to  said 
periodic  payments,  Frank  Kennedy  demanded  no 
other  or  further  accoimting  from  defendant,  or  its 
predecessors  in  interest;  and  that  it  was  not  until 
the  year  1940,  when,  by  reason  of  the  matters  herein- 
above alleged,  Frank  Kennedy  became  uneasy  with 
respect  to  the  correctness  and  propriety  of  said 
payments,  that  he  was  first  put  upon  inquiry,  and 
obtained  the  agreement  excluding  time  from  the 
rmining  of  any  statute  of  limitations  upon  any 
claim  which  he  might  make  against  defendant,  as 
aforesaid. 

III. 
That  at  all  times  herein  mentioned,  defendant,  or 
its  predecessors  in  interest,  held,  and  defendant  now 
holds,  the  lands  and  leases  in  which  Frank  Ken- 
nedy and  plaintiffs  have  reserved  shares  and  royal- 


28  Honolulu  Oil  Corporation  vs. 

ties,  as  aforesaid,  and  the  oil,  gas  and  other  hydro- 
carbon substances  produced  therefrom  and  the  pro- 
ceeds thereof,  in  trust  and  as  trustee  for  the  benefit 
and  behoof  of  Frank  Kennedy  and  plaintiffs,  and  in 
trust  and  as  trustee  to  fully  account  and  pay  over 
to  Frank  Kennedy  and  plaintiffs  the  true  value  of 
their  said  reserved  shares  and  royalties  therein. 

Wherefore,  plaintiffs  pray  that  defendant  be  re- 
quired to  account  to  plaintiffs  for  the  share  or 
royalties  to  which  plaintiffs  are  justly  entitled  on 
the  oil,  gas,  dry  gas,  casinghead  gas,  and  other 
hydrocarbon  substances  produced  and  allocated  by 
Kettleman  North  Dome  Association  to  defendant, 
and  its  predecessors  in  interest,  as  hereinabove  al- 
leged, from  March  31,  1931  to  date,  and  that  plain- 
tiffs have  judgment  against  defendant  for  the 
amounts  found  due  on  such  accounting,  together 
with  interest  on  such  amounts  at  the  legal  rate  from 
the  respective  dates  each  of  such  amounts  became 
due,  and  that  plaintiffs  be  awarded  their  costs 
herein  and  such  other  and  further  relief  as  may  be 
meet  and  proper  in  the  premises. 


s/  PEDDER,  FERGUSON  &  REDDER, 


Attorneys  for  Plaintiffs 
Duly  Verified. 
[Endorsed] :   Filed  November  21,  1950. 
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ANSWER  TO  COMPLAINT 

Answering  the  First  Cause  of  Action  of  the  Com- 

l)lniiit  of  })laintitTs  liereiii,  defendant  admits,  denies 
and  avers  as  follows: 

I. 

Defendant  admits  the  averments  of  paragraphs  I, 
II,  III,  IV  and  X. 

II. 

Answering  paragraph  V  defendant  admits  the  ex- 
ecution and  delivery  on  or  about  the  several  dates 
averred  in  said  paragraph  of  the  deed  mentioned  in 
subdivision  (a),  the  assignment  mentioned  in  sub- 
division (b),  the  overriding  royalty  agreement  men- 
tioned in  subdivision  (c),  and  the  operating  agree- 
ment mentioned  in  subdivision  (d),  and  also  the 
contents  and  correctness  of  Exhibits  "A"  to  "E" 
inclusive,  which  are  attached  to  the  Complaint;  but 
defendant  expressly  and  specifically  denies  each  and 
every  averment  in  said  paragraph  which  avers  that 
any  of  or  all  the  documents  mentioned  therein  and 
copies  of  which  are  attached  to  the  Complaint  as 
Exhibits  '^A"  to  "E"  inclusive  created  or  gave  rise 
to  any  relationship  of  co-adventure  or  co-tenancy 
between  Prank  Kennedy  or  any  of  the  plaintiffs  and 
the  defendant,  or  any  of  defendant's  predecessors  in 
interest;  and  defendant  also  expressly  denies  that 
any  relationship  of  co-adventure  or  co-tenancy  exists 
or  ever  did  exist  between  Prank  Kennedy  or  any 
of  the  i:)laintiffs  and  the  defendant,  or  any  of  de- 
fendant's predecessors  in  interest  by  reason  of  any 
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of  or  all  the  aforesaid  documents,  or  otherwise  or 
at  all. 

III. 
Answering  paragraph  VI  defendant  admits  the 
execution  and  delivery  on  or  about  the  several  dates 
averred  in  said  paragraph  of  the  deed  mentioned 
in  subdivision  (a),  the  assigmnent  mentioned  in  sub- 
divisions (b)  and  (c),  and  also  the  contents  and 
correctness  of  Exhibit  "E"'  which  is  attached  to  the 
Complaint,  but  defendant  expressly  and  specifically 
denies  each  and  every  averment  in  said  paragraph 
which  avers  that  any  of  or  all  the  documents  men- 
tioned therein  and  copies  of  which  are  attached 
to  the  Complaint  as  Exhibits  "A"  to  "E"  inclusive 
created  or  gave  rise  to  any  relationship  of  co-adven- 
ture or  co-tenancy  between  Frank  Kennedy  or  any 
of  the  plaintiffs  and  the  defendant,  or  any  of  de- 
fendant's predecessors  in  interest;  and  defendant 
also  expressly  denies  that  any  relationship  of  co- 
adventure  or  co-tenancy  exists  or  ever  did  exist  be- 
tween Frank  Kennedy  or  any  of  the  plaintiffs  and 
the  defendant,  or  any  of  defendant's  predecessors 
in  interest  by  reason  of  any  of  or  all  the  aforesaid 
docimients,  or  otherwise  or  at  all. 

lY. 

Answering  paragraph  VII  defendant  admits  the 
execution  and  delivery  on  or  about  the  date  averred 
in  said  paragraph  of  the  assignment  mentioned  in 
said  paragraph,  but  defendant  expressly  and  spe- 
cifically denies  that  said  assigmnent  was  in  further- 
ance of  the  arrangement  of  co-adventure  mentioned 
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therein  or  any  arrangement  of  co-adventure  and 
expressly  and  specifically  denies  each  and  every 
averment  in  said  paragraph  which  avers  that  Frank 
Kennedy,  his  estate,  or  any  of  the  plaintiffs,  is  or 
ever  was  a  co-adventurer  or  co-tenant  with  Shell  Oil 
Company,  Incorporated,  Kettleman  and  Inglewood 
Corporation,  their  successors  in  interest,  or  defend- 
ant herein,  and  expressly  and  specifically  denies 
that  Frank  Kennedy,  his  estate,  or  any  of  the  plain- 
tiffs herein  now  or  ever  were  co-tenants  or  co-ad- 
venturers in  any  of  the  lands  mentioned  therein 
with  Shell  Oil  Company,  Incorporated,  Kettleman 
and  Inglewood  Corporation,  their  successors  in  in- 
terest, or  defendant  herein,  and  denies  that  Pacific 
Western  Oil  Company  acquired  any  interest  in  the 
lands  mentioned  therein  as  co-tenant  or  co-ad- 
turer. 

V. 
Answering  paragraph  VIII  defendant  admits  the 
execution  and  delivery  on  or  about  the  several  dates 
averred  in  said  paragraph  of  the  transfers  and 
assignments  mentioned  therein  and  also  the  con- 
tents and  correctness  of  Exhibits  "G"  to  "U"  in- 
clusive, which  are  attached  to  the  Complaint;  but 
defendant  expressly  and  specifically  denies  each  and 
every  averment  in  said  paragraph  which  avers  that 
any  of  or  all  the  docmnents  mentioned  therein  and 
copies  of  which  are  attached  to  the  Complaint  as 
Exhibits  "G"  through  ^'U"  inclusive,  created  or  gave 
rise  to  any  relationship  of  co-adventure  or  co-ten- 
ancy between  Frank  Kennedy,  his  estate,  or  any 
of  the  plaintiffs  herein,  and  Shell  Oil  Company,  In- 
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corporated,  Standard  Oil  Company  of  California, 
and  the  defendant,  or  any  of  defendant's  prede- 
cessors in  interest;  and  defendant  also  expressly 
denies  that  any  relationship  of  co-adventure  or  co- 
tenancy exists  or  ever  did  exist  between  Frank 
Kennedy,  his  estate,  or  any  of  the  plainti:ffs,  and  the 
defendant  or  any  of  defendant's  predecessors  in  in- 
terest, by  reason  of  any  of  the  aforesaid  documents 
or  otherwise  or  at  all,  and  further  denies  that  any 
of  the  transfers  or  assignments  mentioned  in  said 
paragraph  were  made  to  or  from  the  persons  or 
corporations  mentioned  in  said  paragraph  as  co- 
adventurers  or  co-tenants,  and  denies  that  any  of 
said  assignments  and  transfers  were  made  i^ursuant 
to  any  agreement  of  co-tenancy  or  co-adventure  be- 
tween any  of  the  persons  or  corporations  mentioned 
in  said  paragraph. 

VI. 
Answering  paragraph  IX  defendant  admits  the 
execution  and  delivery  on  or  about  the  several  dates 
averred  in  said  paragraph  of  the  leases  mentioned 
in  subdivisions  (a),  (b),  (c),  and  (d)  and  also  the 
contents  and  correctness  of  Exhi])its  "V"  and  "W" 
which  are  attached  to  the  Complaint;  but  defendant 
expressly  and  specifically  denies  each  and  every 
averment  in  said  paragrajjh  which  avers  that  any 
of  or  all  the  leases  or  documents  mentioned  therein 
and  copies  of  which  are  attached  to  the  Complaint 
as  Exhibits  "V"  and  "W"  created  or  gave  rise  to 
any  relationship  of  co-adventure  or  co-tenancy  be- 
tween Frank  Kennedy,  his  estate,  or  any  of  the 
plaintiffs,  and  Kettleman  Oil  Corporation,  Pacific 
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Western  Oil  Company  or  the  defendant,  or  any  of 
defendant's  predecessors  in  interest;  defendant  also 
expressly  denies  that  Frank  Kennedy  had  reserved 
a  part  of  tlie  lands  mentioned  in  said  parai^raph  as 
co-adventurer  or  co-tenant  and  denies  that  he,  his 
estate^,  or  any  of  the  plaintiffs  herein  now  are  or 
ever  were  co-adventurers  or  co-tenants  therein  with 
defendant  or  any  of  defendant's  predecessors  in  in- 
terest, or  any  of  the  persons  or  corporations  men- 
tioned in  said  paragraph. 

VII. 

Answering  paragraph  XI  defendant  admits  the 
execution  and  delivery  on  or  about  the  several  dates 
averred  in  said  paragraph  of  the  unit  plan  agree- 
ment and  consents  and  agreements  mentioned  there- 
in, and  also  admits  the  contents  and  correctness  of 
Exhibits  "Y",  "Z"  and  "AA"  which  are  attached 
to  the  Complaint.  Defendant  denies  that  defendant 
or  its  predecessors  in  interest,  or  any  of  then, 
agreed  to  pay  or  to  discharge  any  obligation  to 
Frank  Kemiedy  as  co-tenant  or  co-adventurer  and, 
in  this  connection,  denies  that  said  Frank  Kemiedy 
ever  was  or  that  his  estate  or  any  of  the  plaintiffs 
now  is  or  are  co-tenants  or  co-adventurers  in  any  of 
the  lands  referred  to  in  said  paragraph  with  de- 
fendant, its  predecessors  in  interest,  or  any  of  them. 
Defendant  further  denies  that  the  said  Frank  Ken- 
nedy at  any  time  ever  w^as,  and  denies  that  his 
estate  now  is,  a  co-adventurer  or  co-tenant  with 
Kettleman  Oil  Corporation  and  Pacific  Western  Oil 
Company,  its  successors  in  interest  or  any  of  them, 
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or  the  defendant  herein,  in  the  whole  or  any  por- 
tion of  the  lands  referred  to  in  said  paragraph  XI, 
or  the  oil,  gas,  or  other  hydrocarbon  substances  or 
any  j^ortion  thereof  at  any  time  produced  from  the 
whole  or  any  portion  of  said  lands,  and  denies  that 
the  said  Frank  Kennedy  at  any  time  ever  was  and 
denies  that  his  estate  now  is  entitled  to  receive  as 
co-tenants  or  co-adventurers  any  of  the  oil,  gas  or 
other  hydrocarbon  substances,  or  royalties  in  lieu 
thereof  or  therefrom,  from  -the  whole  or  any  por- 
tion of  said  lands  as  co-tenants  or  co-adventurers, 
and  denies  that  any  of  the  acts  and  things  alleged 
in  said  paragraph  XI  to  have  taken  place  were  done 
by  the  said  Frank  Kennedy  or  his  estate,  Kettle- 
man  Oil  Corporation  or  Pacific  Western  Oil  Com- 
pany, its  successors  in  interest  or  any  of  them,  or 
the  defendant  herein,  as  co-adventurers  and  co- 
tenants  in  the  whole  or  any  portion  of  the  lands  re- 
ferred to  in  said  paragraph  XI,  or  as  co-adventurers 
and  co-tenants,  or  as  co-adventurers  or  co-tenants 
in  the  oil,  gas,  or  other  hydrocarbon  substances  or 
the  royalties  in  lieu  thereof  or  therefrom  from  the 
whole  or  any  portion  of  said  lands. 

VIII. 

Answering  paragraph  XII  defendant  denies  that 
Kettleman  Oil  Corporation  or  Pacific  Western  Oil 
Company  or  their  successors  in  interest,  or  defend- 
ant herein  or  any  of  them,  now  are  or  ever  were 
co-adventurers  or  co-tenants  with  Frank  Kennedy, 
his  estate,  or  plaintiffs  herein  or  any  of  them,  in 
the  lands  or  any  portion  thereof  referred  to  in  said 
paragraph  XII  or  in  any  oil,  gas  or  other  hydro- 
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carbon  substances  in  or  produced  from  the  whole 
or  any  i)ortion  of  said  lands,  and  further  denies  that 
the  said  Frank  Kennedy,  his  estate  or  i)laintiffs  or 
any  of  them,  now  are  or  ever  were  the  owners  as 
co-adventurers  or  co-tenants  with  Kettloman  Oil 
Corporation  or  Pacific  Western  Oil  Company  or 
their  successors  in  interest,  or  defendant  lu^rciii,  of 
any  of  the  royalties  referred  to  in  said  paragraph 
XII.  Defendant  denies  that  any  of  the  lands  or 
any  portion  thereof  referred  to  in  said  paragraph 

XII  now  are  or  ever  were  "co-tenancy"  lands  and 
further  denies  that  the  unit  plan  agreement  re- 
ferred to  in  said  paragraph  XII  or  any  unit  plan 
agreement  or  any  agreement  whatsoever  resulted  in 
the  inclusion  therein  or  the  inclusion  in  the  lands 
of  the  Kettleman  North  Dome  Association  of  any 
co-tenancy  leased  lands  of  said  Frank  Keimedy  or 
his  estate  or  plaintiffs  herein  or  any  of  them. 

IX. 

Answering  paragraph  XIII  defendant  denies  that 
continuously  since  the  formation  of  Kettleman 
North  Dome  Association  mentioned  in  paragraph 

XIII  of  plaintiifs'  Complaint  or  since  the  execu- 
tion of  the  miit  plan  agreement  mentioned  in  said 
paragraph  or  at  any  other  time  or  at  all  said  Kettle- 
man North  Dome  Association  allocated  to  Kettle- 
man Oil  Corporation  or  to  Pacific  Western  Oil 
Company  a  portion  or  any  or  all  the  oil  and  gas 
produced  from  the  lands  referred  to  in  said  para- 
graph XIII  by  reason  of  the  right  of  Kettleman  Oil 
Corporation,  Pacific  Western  Oil  Company,  Frank 
Kennedy,  his  estate,  or  any  of  the  plaintiffs  herein 
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as  co-tenants  to  produce  oil  and  gas  from  said  lands 
and  denies  that  said  Kettleman  North  Dome  Asso- 
ciation now  allocates  to  defendant  or  ever  has  al- 
located to  defendant  as  one  of  the  successors  in  in- 
terest of  Kettleman  Oil  Corporation  and  Pacific 
Western  Oil  Company  or  at  all  a  portion  or  any  of 
the  oil  and  gas  i^roduced  from  the  lands  referred 
to  in  said  paragraph  XIII  by  reason  of  the  right 
of  defendant  as  one  of  the  successors  in  interest  of 
Kettleman  Oil  Corporation  and  Pacific  Western  Oil 
Company  or  in  any  other  capacity  and  Frank  Ken- 
nedy or  his  estate  or  any  of  the  plaintiffs  herein  as 
co-tenants  and  co-adventurers  to  produce  oil  and 
gas  from  said  lands;  defendant  denies  that  Frank 
Kennedy  or  his  estate  or  any  of  the  plaintiffs  herein 
is  or  are  now  or  ever  was  or  were  a  co-tenant  or 
co-adventurer  with  Kettleman  Oil  Corporation,  Pa- 
cific Western  Oil  Company  or  the  defendant. 

X. 

Defendant  admits  the  averments  in  paragraph 
XIV  except  that  in  so  far  as  the  extraction  of 
casinghead  gasoline  by  Kettleman  Oil  Corporation, 
Pacific  Western  Oil  Companj^,  and  their  successors 
in  interest,  and  defendant  is  alleged  to  have  been 
made  "from  the  gas  allocated  to  them  as  alleged  in 
the  next  preceding  paragraph"  defendant  denies 
that  any  gas  allocated  to  said  Kettleman  Oil  Cor- 
poration, Pacific  Western  Oil  Company,  and  their 
successors  in  interest,  and  defendant  herein  was 
allocated  to  said  persons  or  corporations  as  co-ad- 
venturers or  co-tenants  in  the  lands  or  any  portion 
thereof  referred  to  in  said  paragraph  XIV. 
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XI. 

Answering  paragra])li  XV  defendant  avers  that 
the  payments  made  to  said  Frank  Kennedy  and  to 
liis  (\state  and  to  ])laintiffs  and  each  of  them,  and 
referred  to  in  said  paragraph  XV,  were  in  fact  the 
tnw  \i\\\w  of  the  said  Frank  Kennedy's  share,  his 
estate's  share  and  the  plaintiffs'  share  of  all  oil  and 
gas  referred  to  in  said  paragraph;  denies  that  the 
correctness  or  incorrectness  of  said  payments  could 
ever  or  now  can  be  ascertained  only  from  facts 
known  to  defendant  and  its  predecessors  in  interest, 
or  either  or  any  of  them.  Defendant  denies  that 
Frank  Kennedy  at  any  time  reposed  or  had  any 
trust  or  confidence  in  defendant  or  defendant's  pre- 
decessors in  interest  or  any  of  them  as  his  co- 
adventurers  or  co-tenants  or  otherwise  or  at  all; 
defendant  denies  that  the  said  Frank  Kennedy  at 
any  time  reposed  and  had  any  trust  or  confidence 
in  the  representations  of  defendant  or  defendant's 
predecessors  in  interest  or  any  of  them  as  his  co- 
adventurers  or  co-tenants  or  otherwise  or  at  all,  and 
further  denies  that  said  Frank  Kennedy  relied 
upon  the  representations  of  any  of  the  persons  or 
corporations  mentioned  in  said  paragraph  XV  that 
the  payments  referred  to  in  said  paragraph  XV 
were  correct.  Defendant  denies  that  any  co-tenancy 
or  co-adventure  at  any  time  existed  between  the 
said  Frank  Kennedy,  his  estate,  any  of  the  plain- 
tiffs herein  and  defendant  herein  or  any  of  de- 
fendant's predecessors  in  interest. 
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XII. 

Answering  paragraph  XVI  defendant  denies  that 
the  first  intimation  to  said  Frank  Kennedy  that  the 
defendant  or  its  predecessors  in  interest  or  any  of 
them  did  not  and  had  not  fully,  truly  and  correctly 
accounted  to  Frank  Kemiedy  for  the  true  value  of 
his  share  of  the  oil  produced  and  saved  from  the 
lands  referred  to  in  said  paragraph  was  subsequent 
to  the  filing  of  the  action  referred  to  in  said  para- 
graph XVI ;  in  this  connection  defendant  avers  that 
the  defendant  and  its  predecessors  in  interest  and 
each  of  them,  had  at  all  times  fully,  truly  and  cor- 
rectly accounted  to  said  Frank  Kennedy,  his  estate, 
and  each  of  plaintiffs  herein,  for  the  true  value  of 
his  and  their  reserved  and  royalty  shares  of  the  oil 
produced  and  saved  from  the  lands  referred  to  in 
said  paragraph  XVI.  Defendant  denies  that  the 
said  Frank  Kennedy,  his  estate,  or  any  of  plaintiffs 
herein,  now  are  or  ever  were  co-adventurers  or  co- 
tenants  with  defendant  herein,  its  predecessors  in 
interest,  or  any  of  them,  in  the  lands  or  leases  re- 
ferred to  in  said  paragraph  XVI  or  in  the  oil,  gas 
and  hydrocarbon  substances  produced  therefrom, 
and  denies  that  any  co-tenancy  or  co-adventure  at 
all  existed  between  the  said  persons  and  corpora- 
tions at  any  time. 

XIII. 

Answering  paragraph  XVII  defendant  admits 
the  averments  thereof  except  in  so  far  as  said  para- 
graph avers  that  the  interest  of  said  Frank  Ken- 
nedy in  the  lands  referred  to  in  said  paragraph 
was  as  set  out  in  paragraph  V  of  plaintiffs'  Com- 
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plaint.  Defendant  denies  that  any  arrangement  or 
relationship  of  co-tenancy  or  co-adventure  at  any 
time  existed  between  said  Frank  Kennedy  and 
Kettleman  Oil  Corporation,  or  its  successors  in  in- 
terest, or  defendant  herein,  and  denies  that  the  said 
Frank  Kennedy,  his  estate,  or  any  of  plaintiifs 
herein  now  have  or  ever  had  any  interest  in  said 
lands  as  co-adventurers  or  co-tenants  with  Kettle- 
man  Oil  Corporation,  its  successors  in  interest,  or 
defendant  herein. 

XIV. 
Answering  paragraph  XVIII  defendant  denies 
that  it  JDecame  or  ever  was  or  now  is  by  the  trans- 
fers described  in  paragraphs  VI,  VII  and  VIII 
of  plaintiffs'  Comi^laint  or  otherwise  or  at  all,  co- 
tenant  or  co-adventurer  with  Frank  Kennedy,  his 
estate,  or  any  of  plaintiffs  herein,  in  any  of  the 
lands  or  interests  referred  to  in  said  paragraph 
XVIII  or  at  all.  Defendant  denies  that  any  original 
arrangement  of  co-adventure  referred  to  in  said 
paragraph  XVIII  or  any  arrangement  of  co-adven- 
ture or  co-tenancy  exists  or  ever  did  exist  between 
Frank  Kennedy,  his  estate,  or  any  of  the  plaintiffs 
herein  and  Kettleman  Oil  Corporation,  its  success- 
ors in  interest,  or  defendant.  Defendant  denies  that 
by  having  become  a  member  of  Kettleman  North 
Dome  Association  it  has  or  ever  had  by  \irtue  of 
Article  XI  of  Kettleman  North  Dome  Association 
Unit  Plan  Agreement  or  any  agreement  or  at  all, 
assumed  all  or  any  of  the  obligations  of  its  pre- 
or  at  all  as  co-adventurer  or  co-tenant  with  said 
decessors  in  interest  under  said  unit  plan  agreement 
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Frank  Kennedy,  his  estate,  or  any  of  plaintiffs 
herein.  Defendant  admits  the  contents  and  correct- 
ness of  Exhibit  "CC"  which  is  attached  to  the  Com- 
plaint. 

XV. 

Defendant  denies  that  it  now  holds  or  ever  held 
its  position  or  ownership  in  Kettleman  North  Dome 
Association  or  in  the  oil,  gas  and  other  hydrocarbon 
substances  produced  and  allocated  from  the  lands  in 
the  North  Dome  Ivettleman  Hills  Field  by  the  agree- 
ments of  co-adventure  and  co-tenancy  referred  to 
in  said  paragraph  XIX  or  any  agreement  of  co- 
adventure  or  co-tenancy  whatsoever ;  denies  that  the 
agreements  of  co-adventure  and  co-tenancy  referred 
to  in  said  paragraph  XIX  now  are  or  ever  were  in 
force  and  effect,  and  denies  that  any  of  or  all  said 
agreements  created  any  relationship  of  co-adventure 
or  co-tenancy  and  denies  that  any  such  relationship 
ever  was  or  now  is  in  force  and  effect.  Defendant 
admits  that  it  does  not  now  deny  and  never  has 
denied  the  right  of  Frank  Kennedy,  his  estate,  and 
all  plaintiffs  herein,  to  royalties  upon  oil,  gas  and 
other  hydrocarbon  substances  produced  and  allo- 
cated under  the  agreements  referred  to  in  said  para- 
graph. 

XYI. 

And  further  answering  the  averments  in  the 
Complaint  and  in  each  count  thereof,  defendant 
denies  that  there  is  or  ever  was  any  agreement  of 
any  kind  or  character  whatsoever  or  at  all  between 
Frank  Kennedy  or  any  of  the  plaintiffs  and  defend- 
ant or  any  of  its  predecessors  in  interest  that  said 
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Frank  Kennedy  or  any  of  the  plaintiffs  should  be  or 
were  co-adventurers  or  co-tenants  with  defendant  or 
any  of  its  predecessors  in  interest  in  any  of  the 
lands  mentioned  in  the  Complaint  or  in  any  of  the 
oil,  gas  or  other  hydrocarbons  therein  or  produced 
tlierei'rom,  denies  that  Frank  Kennedy  or  any  of 
tlie  i)laintiffs  is  or  ever  was  co-adventurer  or  co- 
tenant  Vvitli  defendant  or  any  of  its  predecessors 
in  interest  in  any  of  said  lands  or  in  any  oil,  gas 
or  other  hydrocarbons  therein  or  produced  there- 
from ;  and  denies  that  there  is  or  ever  was  any  con- 
fidential relationship  between  said  Frank  Kennedy 
or  any  of  the  plaintiffs  and  defendant  or  any  of  its 
predecessors  with  respect  or  in  relation  to  any  of 
the  matters  or  things  averred  in  any  of  said  counts. 

Answering  the  Second  Cause  of  Action  of  plain- 
tiffs' Complaint  herein,  defendant  admits,  denies 
and  avers  as  follows : 

I. 

Defendant  admits  and  denies  the  averments  of 
paragraph  I  in  the  same  manner  and  to  the  same 
extent  as  heretofore  admitted  and  denied  in  its  an- 
swer to  plaintiffs'  First  Cause  of  Action  herein. 

II. 

Defendant  denies  the  averments  and  each  of  them 
contained  in  paragraphs  II  and  III. 

Answering  the  Third  Cause  of  Action  of  plain- 
tiffs' Complaint  herein,  defendant  admits,  denies 
and  avers  as  follows: 
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I. 

Defendant  admits  and  denies  the  averments  of 
paragraph  I  in  the  same  manner  and  to  the  same 
extent  as  heretofore  admitted  and  denied  in  its  an- 
swer to  plaintiffs'  First  Cause  of  Action  herein. 

II. 

Defendant  denies  the  averments  and  each  of  them 
of  paragraphs  II  and  III  and,  in  this  connection, 
avers  that  the  payments  referred  to  in  said  para- 
graph II  were  in  fact  full,  true  and  correct  pay- 
ments to  the  said  Frank  Kennedy  of  the  full 
amount  of  his  royalty  computed  upon  the  true  value 
of  all  oil,  gas  or  other  hydrocarbon  substances  re- 
ferred to  in  said  paragraph  II. 

For  a  First  Af&rmative  Defense  to  said  Com- 
plaint, defendant  avers: 

I. 

That  the  causes  of  action,  and  each  of  them,  set 
forth  in  said  Complaint  are  and  each  is  barred  by 
the  provisions  of  Subdivision  1  of  Section  337  of  the 
Code  of  Civil  Procedure  of  the  State  of  California. 

For  a  Second  Affirmative  Defense  to  said  Com- 
plaint, defendant  avers: 

I. 

That  the  causes  of  action,  and  each  of  them,  set 
forth  in  said  Complaint  are  and  each  is  barred  by 
the  provisions  of  Section  343  of  the  Code  of  Civil 
Procedure  of  the  State  of  California. 


K.  H.  Kennedy  and  M.  C.  Elwo7'thy         43 

For  a  Third  Affirmative  Defense  to  said  Com- 
plaint, defendant  avers : 

I. 

Pursuant  to  the  various  agreements  whereunder 
and  whereby  the  said  Frank  Kennedy  became  en- 
titled to  receive  from  defendant  herein  royalties  en 
account  of  oil,  gas  or  other  hydrocarbon  substances 
from  the  lands  referred  to  in  plaintiffs'  Complaint, 
defendant  prepared  each  month  a  monthly  state- 
ment of  the  royalties  due  said  Frank  Kennedy  for 
the  month  covered  by  said  statement,  and  each 
month  delivered  such  statement  to  said  Frank  Ken- 
nedy accompanied  by  its  check  in  the  amount  of 
such    royalties  shown  to  be  due  for  such  month. 

II. 

Said  monthly  statements  of  oil  royalties  from 
defendant  to  said  Frank  Kennedy,  and  said  monthly 
royalty  checks  accompanying  said  statements,  pay- 
able to  the  said  Frank  Kennedy  in  the  amount  of 
the  royalties  shown  to  be  due  by  said  statements, 
were  tendered  by  defendant  to  said  Frank  Kennedy 
for  each  month  from  and  including  May  31,  1931 
to  the  time  of  the  commencement  of  this  action  upon 
the  express  condition  that  said  monthly  statements 
and  said  accompany  checks  were  to  be  accepted  by 
the  said  Frank  Kennedy  in  full  and  complete  satis- 
faction of  all  the  rights  of  the  said  Frank  Kennedy 
and  all  obligations  due  the  said  Kennedy  from  de- 
fendant for  the  period  covered  by  each  such  state- 
ment and  check.  Said  Frank  Kennedy  retained, 
cashed    and    realized    the    amount    of    each    such 
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monthly  check  so  delivered  by  defendant  to  said 
Frank  Kennedy  from  and  including  the  month  of 
May  1931  to  and  including  the  time  of  the  com- 
mencement of  this  action.  Said  Frank  Kennedy  re- 
ceived and  assented  to  each  said  monthly  statement, 
and  received  and  cashed  and  realized  the  proceeds 
of  each  said  monthly  check  with  full  knowledge  and 
understanding  that  the  same  were  tendered  by  de- 
fendant to  him  as  a  full  and  complete  satisfaction 
of  all  defendant's  obligations  to  the  said  Frank 
Kennedy  for  the  period  covered  by  each  such  state- 
ment and  check. 

III. 
By  reason  of  the  foregoing,  a  full  and  complete 
accord  was  reached  between  said  Frank  Kennedy 
and  defendant  each  month  for  the  above-mentioned 
period  of  time,  and  a  full  and  complete  satisfaction 
of  defendant's  obligations  to  said  Frank  Kennedy 
and  of  said  Kennedy's  rights  in  the  matter,  existed 
and  now  exists  between  the  defendant  and  plain- 
tiffs herein. 

Wherefore,  defendant  prays  that  plaintiffs  take 
nothing  by  their  Complaint  herein,  or  any  cause 
of  action  thereof;  that  defendant  be  dismissed 
hence;  that  it  recover  its  costs  herein  expended; 
and  for  such  other  and  further  relief  as  to  the 
Court  may  seem  meet  and  proper. 

Dated:  February  21st,  1955. 

/s/  HERBERT  W.  CLARK, 

Attorney  for  Defendant 
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or  Counsel: 

/s/  Morrison,  Foerster,  Holloway,  Shuinan  & 

Clark 
/s/  Alfred  L.  Gibson 

Acknowk'dgincnt  of  Service  attached. 

[Endorsed] :    Filed  February  21,  1955. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  AGREED  FACTS 

It  is  hereby  Stipulated  and  Agreed  by  and  be- 
tween the  parties  hereto  by  their  respective  counsel 
as  follows: 

I. 

Frank  Kennedy  died  on  October  4,  1946  and 
thereafter  such  proceedings  were  duly  taken  and 
had  in  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  San  Mateo  that  by  an 
order  of  said  court  duly  given  and  made  on  No- 
vember 4,  1946,  plaintiffs  Katharine  H.  Kennedy 
and  Mark  C.  Elworthy  were  duly  appointed  execu- 
tors of  the  last  will  and  testament  of  said  Frank 
Kennedy,  deceased,  and  they  thereux)on  and  on  No- 
vember 7,  1946  duly  qualified  as  such  executors  and 
ever  since  have  been  and  now  are  the  duly  ap- 
pointed, qualified  and  acting  executors  of  the  will 
of  said  Frank  Kennedy,  deceased.  Said  Katharine 
H.  Kennedy  and  Mark  C.  Ehvorthy  as  such  execu- 
tors of  the  will  of  Frank  Kennedy,  deceased,  now 
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are  and  were  at  the  time  of  the  commencement  of 
this  action  duly  authorized  and  empowered  to  com- 
mence and  prosecute  this  action  on  behalf  of  the 
estate  of  said  Frank  Kennedy,  deceased. 

II. 

At  all  times  mentioned  in  the  complaint  on  file 
herein  the  defendant  Honolulu  Oil  Corporation  has 
been  and  now  is  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware. 

III. 

Frank  Kennedy  was,  during  his  lifetime,  and 
plaintiffs  Katharine  H.  Kennedy  and  Mark  C.  El- 
worthy,  and  each  of  them,  are,  and  at  all  times 
mentioned  in  the  complaint  on  file  herein,  were 
citizens  of  the  State  of  California;  defendant 
Honolulu  Oil  Corporation  is  a  citizen  of  the  State 
of  Delaware ;  and  the  amoimt  in  controversy  in  this 
action  exceeds  Three  Thousand  Dollars  ($3,000) 
exclusive  of  interest  and  costs. 

IV. 

On  January  6,  1927,  Frank  Kennedy  was  the 
owner  and  in  possession  of : 

(a)  all  that  certain  lot,  piece,  or  parcel  of  land 
situate  in  the  County  of  Fresno,  State  of  Califor- 
nia, bounded  and  described  as  follows,  to  wit: 

The  South  West  Quarter  (SW14)  of  Section 
Twenty- two  (22),  Township  Twenty-one  (21) 
South,  Range  Seventeen  (17),  East,  M.D.B.  &  M. 

(b)  U.  S.  Oil  and  Gas  Prospecting  Permit  bear- 
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iiig  Serial  No.  Visalia  09551,  issued  to  Thomas  M. 
Crum  l)y  the  IT.  S.  General  Land  Office,  Department 
of  the  Interior,  under  date  of  May  28,  1921,  and 
subsequently  transferred,  by  mesne  assignments,  to 
Frank  Kennedy;  which  said  U.  S.  Oil  and  Gas 
Prospecting-  Permit  was  subsequently  renumbered 
"Sacramento  019438",  and  covered  the  following  de- 
scribed land  located  in  the  County  of  Fresno,  State 
of  California,  to-wit: 

The  South  half  (SV2)  and  the  Northwest  quarter 
(NW14)  of  Section  18;  all  of  Sections  20,  28,  and 
30;  and  the  Northeast  quarter  (NE^/J.)  of  Section 
32,  Township  21  South,  Range  17  East,  M.D.B.  & 
M.,  containing  2556.58  acres,  more  or  less. 

The  said  U.  S.  Oil  and  Gas  Prospecting  Permit, 
Serial  No.  Visalia  09551,  sul)sequently  ripened  into 
oil  and  gas  leases  w^hich  w^ere  and  are  numbered 
Sacramento  019438(c)  and  Sacramento  019438(d), 
and  also  into  other  oil  and  gas  leases  which,  how- 
ever, are  not  involved  in  this  litigation. 

V. 

Entitled  in  this  action  and  accompanying  and  to 
be  filed  with  this  Statement  of  Agreed  Facts  is  a 
file  of  exhibits  which  is  marked  "Photostatic  Copies 
of  Exhibits  'A'  to  and  including  'GG' ".  The  said 
file  so  entitled  and  marked  contains  photostatic 
copies  of  all  exhibits  attached  to  the  complaint  in 
this  action  and,  in  addition,  Exhibits  "DD",  "EE", 
"FF"  and  "GG".  The  said  Exhibits  "A"  to  and  in- 
cluding "G"  contained  in  said  file  so  entitled  and 
marked,  are  all  the  written,  typed,  or  printed  docu- 
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ments,  letters  and  materials  (except  this  Statement 
of  Agreed  Facts,  matters  admitted  by  the  pleadings 
herein,  statutes,  regulations,  adjudicated  cases  and 
matters  of  which  this  Court  will  take  judicial  notice) 
which  have  pertinency,  relationship  of  any  kind  or 
materiality  whatsoever  to  and  in  respect  of  any 
question  arising  in  this  litigation.  The  said  exhibits 
in  said  file  so  entitled  and  marked  are  believed  to  be 
true,  correct  and  complete  copies  of  the  originals 
of  said  Exhibits  "A"  through  "GG"  and  they,  or 
such  substitutes  therefor  as  counsel  may  agree  upon 
in  writing,  shall  be  considered  by  Court  and  counsel 
in  this  action  as  and  in  lieu  of  the  originals. 

VI. 

The  original  of  each  and  every  one  of  the  instru- 
ments, photostatic  copies  of  which  are  contained  in 
said  file  marked  "Photostatic  Copies  of  Exhibits  'A' 
to  and  including  "CC"  was,  on  or  about  the  date  that 
each  of  said  exhibits  bears,  executed  by  the  person 
or  persons,  corporation  or  corporations,  and  deliv- 
ered to  the  person  or  persons,  corporation  or  cor- 
porations which,  on  the  face  of  each  of  said  photo- 
static copies,  it  purports  to  have  been  executed  by 
and  delivered  to. 

VII. 

The  royalties  paid  and  payable  to  Frank  Ken- 
nedy and  plaintiffs  herein  by  defendant  Honolulu 
Oil  Cor|3oration,  or  its  predecessors  in  interest,  upon 
production  allocated  to  defendant  Honolulu  Oil  Cor- 
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]joration,  or  its  i)rodecessors  in  interest,  pursuant 
to  11  ic  ])i'ovisions  of  Exhibit  "Y",  w(^re  i)aid  and  are 
payable  by  reason  of  the  terms  of  said  Exhibits  "A" 
tlirough  ''CC"  or  some  of  them,  as  such  exhibits 
severally  relate  to  either  all  or  only  a  therein  spe- 
cified part  of  the  lands  and  interests  in  lands  here- 
inafter described,  and  by  reason  of  the  transfer  to 
Kettleman  North  Dome  Association  of  the  operat- 
ing rights  in,  to,  on  and  in  respect  of  the  following 
described  lands  and  interests  in  lands,  referred  to 
in  said  Exhibits  "A"  through  '^CC",  or  some  of 
them,  to-wit:  / 

The  South  Half  (81/2)  of  the  Southwest  Quarter 
(SYv'Vi)  of  Section  Twenty-two,  the  North  Half 
(N%)  of  Section  28,  the  Northeast  Quarter 
(NEVj)  of  Section  20,  lots  1  and  2;  and  the  East 
Half  (Ei/o)  of  the  Northwest  Quarter  (NWi/4)  and 
the  Northeast  Quarter  (NE14)  of  Section  30,  and 
the  North  Half  (N^)  of  the  Northeast  quarter 
(NE14)  of  Section  32,  all  in  Township  21  South, 
Range  17  East,  M.D.B.  &  M.;  the  North  Half  (Ni/s) 
of  the  Northwest  Quarter  (NWi/4)  of  Section  1, 
the  South  Half  (SV2)  of  the  Northeast  Quarter 
(NEI4)  of  Section  12,  the  North  Half  (Ni/s)  of  the 
Northeast  Quarter  (NE14)  of  Section  18,  the 
Northeast  Quarter  (NE14)  of  Section  8,  and  the 
North  Half  (Ni/o)  of  the  Northwest  Quarter 
(NW14)  of  Section  14,  all  in  Township  22  South, 
Range  17  East,  M.D.B.  &  M. ;  the  Northwest  Quar- 
ter (NW14),  and  the  West  Half  (Wi^)  of  the 
Northeast  Quarter  (NE14),  and  the  West  Half 
(Wy2)  of  the  Southwest  Quarter  (SW14)  of  Sec- 
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tion  34,  Township  21  South,  Range  17  East,  M.D. 
B.  &  M. 

The  said  South  Half  of  the  Southwest  Quarter 
of  Section  22,  Township  21  South,  Range  17  East, 
M.D.B.  &  M.  is  a  portion  of  the  land  described  in 
paragraph  IV (a)  of  this  Statement  of  Agreed 
Facts.  The  North  Half  of  Section  28,  Township  21 
South,  Range  17  East,  M.D.B.  &  M.  is  a  part  of  the 
lands  described  in  United  States  Oil  and  Gas  Pros- 
pecting Permit  Serial  No.  Visalia  09551,  which  per- 
mit ripened  into  Oil  and  Gas  Lease  numbered  "Sac- 
ramento 019438(c)",  and  the  Northeast  Quarter  of 
Section  20,  lots,  1,  2,  and  the  East  Half  of  the 
Northwest  Quarter  and  the  Northeast  Quarter  of 
Section  30,  and  the  North  Half  of  the  Northeast 
Quarter  of  Section  32,  Township  21  South,  Range 
17  East,  M.D.B.  &  M.,  are  lands  covered  by  said 
United  States  Oil  and  Gas  Prospecting  Permit 
Serial  No.  Visalia  09551  which  ripened  into  Oil  and 
Gas  Lease  numbered  "Sacramento  019438(d)".  The 
North  Half  of  the  Northwest  Quarter  of  Section  1, 
the  South  Half  of  the  Northeast  Quarter  of  Section 
12,  the  North  Half  of  the  Northeast  Quarter  of  Sec- 
tion 18,  the  Northeast  Quarter  (NEi/4)  of  Section  8, 
and  the  North  Half  of  the  Northwest  Quarter  of  Sec- 
tion 14,  all  in  Township  22  South,  Range  17  East, 
M.D.B.  &  M.  and  the  Northwest  Quarter  (NWI4), 
and  the  West  Half  (Wi/s)  of  the  Northeast  Quarter 
(NEi/4),  and  the  West  Half  (Wi/o)  of  the  South- 
west Quarter  (SW14)  of  Section  34,  Township  21 
South,  Range  17  East,  M.D.B.  &  M.  are  other  lands 
not  included  in  said  Government  leases  in  which  de- 
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fondant  Honolulu  Oil  Corporation  and  its  prede- 
cessors in  interest  and  said  Frank  Kennedy  and 
plaintiffs  herein  acquired  their  respective  interests, 
rights  and  obligations  pursuant  to  the  provisions  of 
the  said  Exhibits  "A"  through  "CC"  or  some  of 
them. 

VIII. 

Defendant  Honolulu  Oil  Corporation,  pursuant  to 
the  terms  and  provisions  of  Exhibit  "C"  assumed  its 
jn-o  rata  share  of  all  of  the  liabilities  and  obligations 
of  its  predecessors  in  interest,  Kettleman  Oil  Cor- 
poration, Ltd.,  Pacific  Western  Oil  Company,  and 
Kettleman  and  Inglewood  Corporation,  in  respect 
to  the  lands  and  leases  hereinabove  described,  which 
said  liabilities  and  obligations  were  created  through 
or  by  reason  of  the  terms  of  said  Exhibits  ^'A" 
through  "CC"  or  some  of  them,  and  such  exhibits 
severally  relate  to  the  lands  and  interests  in  lands 
hereinabove  described. 

IX. 

During  the  period  of  time  involved  in  this  action 
defendant  Honolulu  Oil  Corporation  has  been  en- 
gaged in  the  business  of  acquiring  lands  and  inter- 
ests in  lands;  exploring,  drilling,  and  developing 
them  for  oil,  gas  and  other  hydrocarbon  substances ; 
and  selling  to  others  the  oil,  gas,  and  other  hydro- 
carbon substances  produced  therefrom,  and/or  dis- 
tributed to  it  from  other  lands  or  interests  in  lands 
acquired  by  it,  or  in  which  it  has  an  interest;  but 
said  defendant  has  never  been  engaged  in  the  busi- 
ness of  refining  crude  oil  or  selling  the  refined  prod- 
ucts therefrom.  All  of  defendant  Honolulu  Oil  Cor- 
poration's share  of  the  oil  production  allocated  and 
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allotted  to  it  pursuant  to  the  provisions  of  said 
Exhibit  "Y"  as  aforesaid  was  sold  by  defendant  or 
its  predecessors  in  interest  in  its  crude  state  to  other 
oil  companies  who  purchased  it.  The  prices  accepted 
by  defendant  Honolulu  Oil  Corporation  or  its  pre- 
decessors in  interest  for,  and  for  which  it  or  they 
sold  such  oil,  were  the  prices  offered  and  x)aid  by 
the  oil  companies  purchasing  it  at  the  place  of  pro- 
duction, and  defendant  or  its  predecessors  in  inter- 
est accepted  the  highest  prices  so  offered  and  x)aid 
for  such  oil,  and  defendant  or  its  predecessors  in 
interest  as  the  seller  of  such  oil  or  otherwise,  did 
not  participate  in  any  way  whatsoever  in  deciding 
or  determining  what  price  or  prices  would  be  paid 
by  such  purchasing  companies  for  the  oil  purchased 
by  them  and  sold  to  them,  or  any  of  them,  by  de- 
fendant Honolulu  Oil  Corporation  or  its  predecess- 
ors in  interest. 

X. 
Defendant  Honolulu  Oil  Corporation  and  its  pre- 
decessors in  interest  have  in  turn  accoimted  to 
Frank  Kennedy  and  the  plaintiffs  and  paid  to  them 
a  royalty  based  and  computed  upon  the  price  re- 
ceived by  defendant  Honolulu  Oil  Corporation  or 
its  predecessors  in  interest  from  the  sale  of  the  oil 
allocated  to  said  defendant  or  its  predecessors  in  in- 
terest on  accomit  of  the  land  described  in  this  State- 
ment of  Agreed  Facts.  The  mathematical  computa- 
tion of  such  royalty  payments  made  by  defendant 
Honolulu  Oil  Corporation  and  its  predecessors  in 
interest,  based  upon  such  prices  received  by  defend- 
ant or  its  predecessors  in  interest  is  correct ;  defend- 
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ant  Honolulu  Oil  Corporation  has  represented  to 
I^'rank  Keini(>dy  and  i)laintiffs  and  now  contends 
that  sucli  payments  ar(>  the  full  payments  to  which 
Frank  Kennedy  was  and  plaintiffs  are  entitled; 
whereas,  plaintiffs  contend  that  during  the  period 
commencing  July  1,  1931  and  ending  August  29, 
1935,  such  payments,  based  npon  such  prices  so  re- 
ceived by  defendant  Honolulu  Oil  Cori^oration  and 
its  predecessors  in  interest,  were  not  the  full  or 
proper  royalties  payable  to  Frank  Kennedy  and  the 
plaintiff's. 

During  the  period  of  time  involved  in  this  litiga- 
tion, that  is  from  July  1,  1931  to  August  29,  1935, 
defendant  Honolulu  Oil  Corporation  prepared  or 
caused  to  be  prepared  on  its  behalf,  and  defendant's 
predecessors  in  interest  prepared  or  caused  to  be 
prepared  on  their  behalf,  and  submitted  to  said 
Frank  Kennedy  and  the  plaintiffs  herein,  monthly 
statements  of  the  royalties  due  said  Frank  Kennedy 
for  the  month  covered  by  each  such  statement,  and 
each  month  delivered  such  statement  to  said  Frank 
Kennedy,  accompanied  by  a  check  in  the  amount  of 
such  royalties  shown  to  be  due  for  such  month ;  and 
said  checks  were  retained  and  cashed  by  said  Frank 
Kennedy  and  plaintiffs  herein.  Such  statements 
were  in  the  nature  and  form  of  Exhibit  "EE"  to 
this  Statement  of  Agreed  Facts. 

XL 

Plaintiffs'  action  and  claimed  right  to  recovery 
herein  are  directed  to,  and  involved  only : 
(a)  the  production  of  crude  oil ;  and 
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(b)  payments  of  royalty  thereupon  during  the 
period  of  time  beginning  July  1,  1931  to  and  in- 
cluding August  29,  1935. 

XII. 

All  of  the  crude  oil  involved  in  this  litigation  was 
produced  from  lands,  the  operating  rights  to  and 
with  respect  to  which  were  transferred  and  set  over 
to  Ivettleman  North  Dome  Association  in  accord- 
ance with  the  terms  oi  the  exhibits  attached  to  this 
Statement  of  Agreed  Facts,  and  which  lands  were 
at  all  times  involved  herein  within  the  red  line  de- 
picted on  the  map  or  plat  which  is  attached  to 
Exliibit  "Y",  as  said  red  line  existed  from  time  to 
time  during  said  period  commencing  July  1,  1931 
and  endmg  August  29,  1935.  No  part  of  the  North 
Half  of  the  Southwest  Quarter  of  Section  22,  Town- 
ship 21  South,  Range  17  East,  M.D.B.  &  M.,  being 
a  portion  of  the  lands  described  in  paragraph 
IY(a)  of  plaintiffs'  comjjlaint,  has  ever  been  situ- 
ated within  the  blue  line  so  depicted  in  Exhibit 
"Y",  but  at  all  times  involved  in  this  litigation  has 
been  situated  in  what  is  referred  to  in  said  Exhibit 
"Y"  as  "non-particixjating  areas'',  and  no  produc- 
tion therefrom  or  allocable  thereto,  is  involved  in 
this  litigation. 

The  South  Half  of  the  Southwest  Quarter  of 
Section  22,  Township  21  South,  Range  17  East, 
M.D.B.  &  M.  was  from  April  1931  to  April  30,  1936 
included  Vvithin  the  participating  areas  under  the 
Unit  Agreement  for  the  North  Dome  of  Kettleman 
Hills,  which  is  Exhibit  "Y".  On  April  30,  1936  the 
South  Half  of  the  Southwest  Quarter  of  Section  22, 
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Township  21  South,  Range  17  East,  M.D.B.  &  M. 
was  oxchided  from  participation  under  said  Unit 
Agreement.  As  appears  from  Exhibits  "FF"  and 
"GG"  neither  Frank  Kennedy,  nor  his  assigns  or 
successors  in  interest,  nor  the  plaintiffs  herein,  ever 
consented  to  the  defendant  herein  or  its  prede- 
cessors in  interest,  joining  said  Unit  Agreement 
with  respect  to  said  above  described  land  and  re- 
fused to  consent  to  the  inclusion  of  said  property 
or  his  or  their  interest  in  said  property  within  the 
terms  of  said  Unit  Agreement.  From  and  after 
April  30,  1936  no  production  w^as  allocated  to  said 
described  land  under  said  Unit  Agreement,  and  the 
production  and  proceeds  of  said  production  allo- 
cated to  said  South  Half  of  the  Southwest  Quarter 
of  Section  22,  Township  21  South,  Range  17  East, 
M.D.B.  &  M.  from  April  1931  to  April  30,  1936 
never  became  payable  to  said  Frank  Kennedy,  or  his 
assigns,  or  plaintiffs  herein,  by  reason  of  his  and 
their  refusal  to  consent  to  the  inclusion  in  said  Unit 
Agreement  of  said  property,  and  no  production 
from  said  land  nor  any  proceeds  of  said  production 
is  or  are  involved  in  this  litigation. 

XIII. 

Exhibit  ''DD"  to  this  Statement  of  Agreed  Facts 
is  a  statement  covering  the  period  beginning  July 
1,  1931  to  August  29,  1935,  which  shows  in  simi- 
mary  form  the  amounts  of  the  payments  which 
Frank  Kennedy  claimed  and  plaintiffs  herein  claim 
should  have  been  paid  on  account  of  such  production 
of  crude  oil  from  or  allocated  to  the  lands  herein- 
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above  described  during  such  period,  which  amounts 
and  claims  are  based  upon  the  price  which  Frank 
Kennedy  asserted  and  plaintiffs  assert  was  the  fair 
and  true  market  value  of  such  crude  oil  during  such 
period;  the  difference  in  the  amount  so  paid  to 
Frank  Kennedy  by  defendant  Honolulu  Oil  Cor- 
poration and  its  predecessors  in  interest  and  the 
amount  so  claimed  by  Frank  Kennedy  and  the  plain- 
tiffs being  the  sum  of  $9,519.11. 

XIY. 

If  the  Court  shall,  upon  the  evidence  agreed  to 
by  the  parties  in  this  Statement  of  Agreed  Facts 
and  the  matters  admitted  by  the  pleadings,  find  that 
the  claim  of  plaintiffs  is  barred  by  any  applicable 
statute  of  limitations,  then  plaintiffs'  claim  for  said 
sum  of  $9,519.11  shall  be  denied  and  defendant  shall 
have  judgment  herein. 

XV. 

Conversely,  if  the  Court  shall,  upon  the  evidence 
agreed  to  by  the  parties  in  this  Statement  of  Agreed 
Facts  and  the  matters  admitted  by  the  pleadings, 
find  that  plaintiffs'  claim  is  not  barred  by  any  ap- 
plicable statute  of  limitations,  then  plaintiffs'  claim 
for  said  sum  of  $9,519.11  shall  be  allowed,  and  XDlain- 
tiffs  shall  have  judgment  against  defendant  in  sat- 
isfaction of  the  accounting  prayed  for  in  plaintiffs' 
complaint,  for  said  princippvl  sum  of  $9,519.11.  In 
the  event  that  plaintiffs  shall  also  have  judgment 
against  defendant  as  provided  in  the  preceding 
paragraph  of  this  Statement  of  Agreed  Facts,  it  is 
understood  and  agreed  that  this  statement  does  not 
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cover    the    allowance    or    disallowance    of    interest 
1  hereon,  and  that: 

(a)  ])laintiffs  shall  be  free  to  urge  the  allowance 
of  interest  upon  the  iirinci])al  amount  of  said  judg- 
ment, or  any  part  thereof,  at  such  rate  and  in  such 
manner  as  they  shall  deem  proper;  and 

(b)  defendant  shall  be  free  to  resist  the  allowance 
of  interest  in  whole  or  in  i^art,  as  it  may  deem 
2)  roper. 

XVI. 

This  Statement  of  Agreed  Facts,  together  with 
the  exhibits  contained  in  said  file  marked  "Photo- 
static Copies  of  Exhibits  'A'  to  and  including  'GG'," 
and  the  matters  admitted  by  the  pleadings,  constitute 
all  the  material  evidence  in,  and  as  well  the  only 
evidence  that  will  be  offered  or  used  by  any  of  the 
parties  to  this  action,  at  any  trial  on  the  merits  of 
this  cause.  Nothing  herein  contained  shall  be  con- 
strued as  a  waiver  by  any  of  the  parties  hereto  of 
their  rights  to  review  on  appeal  any  question  of 
law  or  of  fact  arising  in  this  action. 

Dated:  August  17,  1955. 

/s/  PEDDER,  FERGUSON  &  PEDDER, 

Attorneys  for  Plaintiffs 
/s/  HERBERT  W.  CLARK, 
Attorney  for  Defendant 

Of  Counsel  for  Defendant: 
/s/  Morrison,  Foerster,  Holloway,  Shiunan  & 

Clark, 
/s/  Alfred  L.  Gibson 

[Endorsed] :   Filed  August  17,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  AND  MOTION  FOR 
SUMMARY  JUDGMENT 

To  the  Plaintiffs  Above  Named  and  to  Messrs.  Ped- 
der,  Ferguson  &  Pedder,  their  Attorneys: 

Take  Notice  that  on  November  28,  1955,  at  the 
hour  of  9 :30  o'clock  in  the  forenoon  of  said  day,  or 
as  soon  thereafter  as  counsel  can  be  heard,  in  the 
Law  and  Motion  Department  of  the  above-styled 
court,  the  Honorable  George  B.  Harris  presiding, 
the  above  named  defendant,  by  its  undersigned 
counsel,  will  move  the  said  court  to  enter  summary 
judgment  for  the  defendant  in  the  above  entitled 
action  in  accordance  with  the  provisions  of  Rules 
56(b)  and  (c)  of  the  Federal  Rules  of  Civil  Pro- 
cedure on  the  ground  that  the  pleadings,  the  State- 
ment of  Agreed  Facts  on  file  in  said  action,  and  the 
exhibits  contained  in  the  file  of  exhibits  which  is 
marked  "Photostatic  Copies  of  Exhibits  A  to  and 
including  GG",  which  is  referred  to  in  paragraph 
V  of  said  Statement  of  Agreed  Facts,  show  that  the 
said  defendant  is  entitled  to  judgment  as  a  matter 
of  law. 

Dated:    October  11th,  1955. 

/s/  HERBERT  W.  CLARK, 

Attorney  for  Defendant 

Of  Counsel  for  Defendant: 

/s/  Morrison,  Foerster,  Holloway,  Shuman  & 

Clark 
/s/  Alfred  L.  Gibson 
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SUMMARY  JUDGMENT 

This  cause  liaviiii;-  coiiu'  on  i'or  hearing  before  this 
Court  on  November  28,  1955,  on  defendant's  motion 
for  a  summary  judgment,  the  said  hearing  having 
been  specially  set  for  said  date,  and  the  said  motion 
1  laving  been  argued  by  Herbert  W.  Clark,  Esq.,  ap- 
l)earing  for  defendant  Honolulu  Oil  Corporation, 
and  by  Kenneth  Ferguson,  Esq.,  appearing  on  be- 
half of  phaintift's  Katharine  H.  Kennedy  and  Mark 
C.  Elworthy; 

And  it  appearing  from  the  pleadings,  exhibits, 
l^apers  and  records  on  file  herein,  the  affidavit  of 
Herbert  W.  Clark,  Esq.,  filed  in  support  of  said 
motion,  and  from  the  Statement  of  Agreed  Facts 
on  file  herein,  that  no  controverted  issue  of  fact  re- 
mains to  be  tried  by  this  Court  as  to  whether  so 
much  of  plaintiifs'  complaint  and  each  cause  of 
action  thereof  as  pertains  or  related  to  the  period 
prior  to  November  21,  1946,  is  barred  by  the  ap- 
plicable statutes  of  limitations  of  the  State  of  Cali- 
fornia ; 

And  it  appeariiig  to  the  Court  as  a  matter  of  law 
that  so  much  of  said  cause  of  action  and  each  count 
thereof  as  pertains  or  relates  to  the  period  of  time 
prior  to  November  21,  1946,  is  and  are  barred  by 
the  applicable  statutes  of  limitations  of  the  State  of 
California ; 

It  is  hereby  Ordered,  Adjudged  and  Decreed  that 
defendant  Honolulu  Oil  Corporation  have  judgment 
against  plaintiffs  and  each  of  them  as  to  all  claims 
asserted  by  said  plaintiffs  against  said  defendant 
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pertaining  or  relating  to  any  period  of  time  prior 
to  November  21,  1946,  and  that  plaintiffs  and  each 
of  them  take  nothing  by  so  much  of  said  complaint 
and  each  cause  of  action  thereof  as  relates  or  per- 
tains to  any  period  of  time  prior  to  November  21, 
1946. 

Dated :   October ,  1955. 


Judge  of  the  United  States  District 


Court 
[Endorsed] :   Filed  October  12,  1955. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Herbert  W.  Clark,  being  first  sworn,  deposes  and 
says: 

He  is  and  at  all  times  herein  mentioned  has  been 
a  member  of  the  State  Bar  of  California.  He  was 
attorney  for  Honolulu  Oil  Corporation  in  that  cer- 
tain action  in  the  District  Court  of  the  Southern 
District  of  California,  Central  Division,  No.  467-B- 
Civil,  entitled  United  States  vs.  General  Petroleum 
Corporation  of  California,  et  al.,  the  opinion  and  de- 
cision in  which  is  reported  in  73  F.  Supp.  225-264. 
Honolulu  Oil  Corporation,  which  is  the  defendant 
in  the  instant  action  and  for  which  this  affiant  is  an 
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attorney  in  the  instant  action,  was  also  one  of  the 
defendants  in  said  action  No.  467-B  in  the  District 
Court  for  said  Southern  District  of  California,  Cen- 
tral Division.  Said  civil  action  is  the  action  referred 
to  in  i^aragraph  XVI,  page  18,  of  the  comj)laint 
herein.  For  brevity  the  said  civil  action  No.  467-B 
will  be  herein  referred  to  as  the  Los  Angeles  Fed- 
eral Court  Action. 

The  lands  and  leases  involved  in  the  instant  action 
were  involved,  with  other  lands  and  leases,  in  said 
Los  Angeles  Federal  Court  Action,  and  so  also  was 
the  question  of  the  fair  market  value  thereof,  that 
is  to  say  the  fair  market  value  of  the  production  of 
crude  oil  and  casinghead,  natural  and  dry  gas  there- 
from for  certain  years  prior  to  July  1,  1939,  which 
was  the  date  on  w^hich  the  complaint  therein  was 
filed.  The  market  for  the  production  from  a  part 
of  the  lands  involved  in  the  instant  action  was  the 
market  at  Kettleman  Hills. 

The  court  in  said  Los  Angeles  Federal  Court  Ac- 
tion found,  inter  alia,  that, 

"At  no  time  during  the  period  in  suit  prior  to 
August  29,  1935,  w^as  there  an  open  or  a  competi- 
tive market  for  crude  oil  at  Kettleman  Hills  and 
at  all  such  times  the  posted  field  prices  at  Kettle- 
man Hills  were  artificial  and  discriminatory,  were 
substantially  less  than  the  prices  the  integrated  de- 
fendants w^ere  paying  for  comparable  crude  oil  in 
other  California  fields,  and  were  substantially  less 
than  the  reasonable  market  value  of  such  oil.  Dur- 
ing the  remainder  of  the  period  in  suit  the  posted 
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prices  at  Kettleman  Hills  were  in  line  with  the 
prices  posted  for  comparable  oil  in  other  important 
California  fields  and  properly  measured  the  reason- 
able market  value  of  such  oil.  There  was  no  evidence 
that  the  nonintegrated  defendants  had  anything  to 
do  with  the  determination  of  the  posted  prices." 

On  February  25,  1947  the  United  States  District 
Judge  in  the  Los  Angeles  Federal  Court  Action  ren- 
dered and  caused  to  be  entered  judgment  in  favor  of 
United  States  of  America,  the  plaintiff  therein,  and 
against  the  defendants  therein,  including  the  de- 
fendant Honolulu  Oil  Corporation.  A  photostatic 
copy  of  a  certified  copy  of  said  judgment  as  entered 
and  docketed  is  hereto  attached,  marked  Exhibit  A, 
and  made  a  part  of  this  affidavit. 

/s/  HERBERT  W.  CLARK 

Subscril^ed  and  sworn  to  before  me  this  11th  day 
of  October,  1955. 

[Seal]  /s/  ALICE  C.  MORSE, 

Notary  Public  in  and  for  the  City  and  Comity  of 
San  Francisco,  State  of  California. 
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EXHIBIT  A 

In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

No.  467-B  Civil 

United  States  of  America,  Plaintiff,  vs.  General 
Petroleum  Corporation  of  California,  et  al., 
Defendants. 

JUDGMENT 

Declaring  certain  of  the  rights  and  liabilities  of  the 
parties  hereto  under  certain  oil  and  gas  leases 
covering  government  lands  in  the  Kettleman 
Hills  North  Dome  field  in  Kings  and  Fresno 
Counties,  California,  and  adjudging  the  amounts 
in  which  certain  of  the  defendants  are  liable  to 
plaintiff  on  account  of  royalties  on  crude  oil, 
natural  gas,  and  natural-gas  gasoline  produced 
under  said  leases  during  the  period  July  1,  1931 
to  and  including  June  30,  1939. 

This  cause  having  heretofore  come  on  regularly 
for  trial  before  the  above  entitled  court  and  evi- 
dence having  been  adduced  and  the  cause  argued  and 
the  Court  being  advised  in  the  premises  and  having 
made  and  entered  herein  its  Findings  of  Fact  and 
Conclusions  of  Law,  now,  therefore,  it  is  hereby 
Ordered,  Adjudged  and  Declared  as  follows : 

I. 

It  is  Ordered  and  Adjudged  that  as  between 
plaintiff,  The  United  States  of  America,  and  de- 
fendants.   The    Texas    Company    and    Kettleman 
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North  Dome  Association,   this   action  be   and  the 
same  is  hereby  dismissed. 

II. 
As  between  plaintiff,  the  United  States  of  Amer- 
ica, and  defendants,  General  Petroleimi  Corporation 
of  California ;  Standard  Oil  Company  of  California ; 
Shell  Oil  Company,  Incorporated;  Tide  Water  As- 
sociated Oil  Company ;  Union  Oil  Company  of  Cali- 
fornia; Continental  Oil  Company;  Seaboard  Oil 
Company  of  Delaware;  Honolulu  Oil  Corporation; 
Standard  Oil  Company  of  Texas;  Pacific  Western 
Oil  Corporation;  Pioneer  Kettleman  Comi^any; 
George  F.  Getty,  Inc.;  Belmont  Investment  Com- 
pany and  Cynthia  Beal,  Neil  S.  McCarthy  and  A. 
Calder  Mackay,  as  trustees  of  said  Belmont  Invest- 
ment Company,  a  corporation  in  process  of  dissolu- 
tion; Ervin  S.  Armstrong;  Etta  Helm,  as  Execu- 
trix of  the  Estate  of  Lesrey  G.  Helm,  deceased,  and 
Silas  L.  Gillan;  and  Carrie  Estelle  Doheny,  Lucy 
Smith  Battson  and  Los  Metos  Company,  and  each 
of  them,  it  is  Adjudged  and  Declared  that  the  Secre- 
tary of  the  Interior  of  the  United  States  is  not  and 
never  has  been  empowered  by  the  terms  of  the  leases 
involved  herein,  or  otherwise,  to  make  a  binding 
determination  of  or  to  ^  for  royalty  purposes  the 
value  of  the  crude  oil  produced  under  said  leases 
from  plaintiff's  lands  in  the  Kettleman  Hills  North 
Dome  field  and  that  none  of  said  defendants  have 
been  or  are  obligated  to  pay  their  crude  oil  roj^alty 
obligations  to  the  United  States  on  the  minimum 
price  basis  prescribed  by  the  said  Secretary's  order 
of  June  4,  1931.  The  leases  above  referred  to  are 
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known  and  designated  by  their  Sacramento  serial 
minibers  as  leases  019419  (a)  and  (b)  ;  019492  (a), 
(I)),  (e),  (d),  (e)  and  (F)  ;  019327  (a),  (b),  (c), 
(d)  and  (e);  019438  (a),  (b),  (c)  and  (d) ;  019696 
(a),  (b),  ((-),  (d),  (e),  and  (f) ;  019445  (a),  (b), 
(c)  and  (d);  and  019772  (a). 

III. 

As  between  plaintiif  and  the  defendants  named  in 
paragraph  II  supra,  it  is  Adjudged  and  Declared 
that  when  x^laintiflc  is  taking  its  royalties  in  money 
the  Secretary  of  the  Interior  of  the  United  States 
is  lawf ull}^  em})owered  by  the  terms  of  the  aforesaid 
leases  to  determine  and  fix  the  value  for  royalty 
2)urposes  of  the  natural  gas  and  natural-gas  gaso- 
line produced  thereunder  and  that  the  said  Secre- 
tary's minimmn  price  orders  of  June  4,  1931  and 
June  23,  1931,  insofar  as  they  relate  to  gas  and 
casing-head  gasoline,  were  at  all  times  from  the  re- 
spective dates  of  said  orders  to  the  filing  of  this  suit 
(July  10,  1939)  valid  orders  binding  on  the  said  de- 
fendants and  each  of  them  and  that  said  Secretary's 
so-called  natural  gas  net  realization  order  of  June 
7,  1937,  insofar  as  it  applies  to  natural  gas  pro- 
duced under  said  leases  during  the  period  June  1, 
1937  to  the  filing  of  this  suit,  has  at  all  such  times 
been  a  valid  order  binding  on  said  defendants  and 
each  of  them,  but  that  said  natural  gas  net  realiza- 
tion order,  insofar  as  it  purports  to  apply  to  gas 
produced  under  said  leases  prior  to  June  1,  1937,  is 
invalid  and  is  not  and  never  has  been  binding  on 
said  defendants  or  any  of  them. 


66  Honolulu  Oil  Corporation  vs. 

IV. 

It  is  Ordered  and  Adjudged  that  plaintiff  have 
and  recover  on  account  of  royalties  on  crude  oil,  na- 
tural gas  and  natural-gas  gasoline  produced  under 
defendants'  leases  during  the  period  July  1,  1931  to 
and  including  June  30,  1939,  as  follows: 

(1)  From  defendant  General  Petroleiun  Corpora- 
tion of  California  the  principal  sum  of  $261,045.25, 
plus  the  additional  sum  of  $79,629.63  by  way  of  in- 
terest thereon  or  upon  some  i^art  thereof  at  the  rate 
of  four  per  cent  per  annum  from  the  date  of  suit 
to  the  date  hereof,  together  with  interest  upon  each 
of  said  sums  at  the  rate  of  seven  per  cent  per 
annum  from  the  date  hereof. 

(2)  From  defendant  Shell  Oil  Company,  Inc.,  the 
principal  sum  of  $41,388.67,  plus  the  additional  sum 
of  $12,625.44  by  way  of  interest  thereon  or  upon 
some  part  thereof  at  the  rate  of  four  per  cent  per 
annum  from  the  date  of  suit  to  the  date  hereof,  to- 
gether with  interest  upon  each  of  said  sums  at  the 
rate  of  seven  per  cent  per  annum  from  the  date 
hereof. 

(3)  From  Tide  Water  Associated  Oil  Company 
the  principal  sum  of  $18,198.95,  plus  the  additional 
sum  of  $804.93  by  way  of  interest  thereon  or  upon 
some  part  thereof  at  the  rate  of  four  per  cent  per 
annum  from  the  date  of  suit  to  the  date  hereof,  to- 
gether with  interest  upon  each  of  said  sums  at  the 
rate  of  seven  per  cent  per  annum  from  the  date 
hereof. 

(4)  From  defendant  Union  Oil  Company  of  Cali- 
fornia  the  principal   sum   of   $47,002.38,   plus   the 
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additional  sum  of  $14,337.63  by  way  of  interest 
tlu'i'con  or  upon  some  ])art  thereof  at  the  rate  of 
four  per  cent  ])er  annum  from  the  date  of  suit  to 
the  (late  ]ier(^of,  together  with  interest  upon  each 
of  said  sums  at  the  rate  of  seven  per  cent  per  an- 
num from  the  date  hereof. 

(5)  From  defendant  Continental  Oil  Company 
the  principal  sum  of  $231,523.46,  plus  the  addi- 
tional sum  of  $31,499.30  by  way  of  interest  thereon 
or  upon  some  part  thereof  at  the  rate  of  four  per 
cent  per  anmun  from  the  date  of  suit  to  the  date 
hert^of,  together  with  interest  upon  each  of  said- 
sums  at  the  rate  of  seven  per  cent  per  anmun  from 
the  date  hereof. 

(6)  F]'om  defendant  Seaboard  Oil  Company  of 
Delaware  the  principal  sum  of  $224,922.81,  plus  the 
additional  sum  of  $29,935.18  by  way  of  interest 
thereon  or  upon  some  i)Sirt  thereof  at  the  rate  of 
four  per  cent  jjer  anmun  from  the  date  of  suit  to 
the  date  hereof,  together  with  interest  upon  each  of 
said  smns  at  the  rate  of  seven  per  cent  per  annum 
from  the  date  hereof. 

(7)  From  defendant  Honolulu  Oil  Corporation 
the  principal  sum  of  $35,107.71,  plus  the  additional 
sum  of  $4,162.09  by  way  of  interest  thereon  or  upon 
some  part  thereof  at  the  rate  of  four  per  cent  per 
amium  from  the  date  of  suit  to  the  date  hereof,  to- 
gether with  interest  upon  each  of  said  sums  at  the 
rate  of  seven  per  cent  per  annum  from  the  date 
hereof. 

(8)  From  defendant  Standard  Oil  Company  of 
Texas  the  principal  sum  of  $35,107.70,  plus  the  ad- 
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ditional  sum  of  $4,162.08  by  way  of  interest  thereon 
or  upon  some  part  thereof  at  the  rate  of  four  per 
cent  per  annmn  from  the  date  of  suit  to  the  date 
hereof,  together  with  interest  upon  each  of  said 
sums  at  the  rate  of  seven  per  cent  per  annmn  from 
the  date  hereof. 

(9)  From  defendant  Pacific  Western  Oil  Cor- 
poration the  principal  sum  of  $49,109.17,  plus  the 
additional  sum  of  $3,674.51  by  way  of  interest  there- 
on or  upon  some  part  thereof  at  the  rate  of  four 
per  cent  per  annum  from  the  date  of  suit  to  the 
date  hereof,  together  with  interest  upon  each  of  said 
sums  at  the  rate  of  seven  per  cent  per  annum  from 
the  date  hereof. 

(10)  From  defendant  Pioneer  Kettleman  Com- 
pany the  principal  sum  of  $10,536.93,  plus  the  ad- 
ditional sum  of  $708.87  by  way  of  interest  thereon 
or  upon  some  part  thereof  at  the  rate  of  four  per 
cent  per  annmn  from  the  date  of  suit  to  the  date 
hereof,  together  with  interest  upon  each  of  said 
sums  at  the  rate  of  seven  per  cent  per  amiiun  from 
the  date  hereof. 

(11)  From  defendant  George  F.  Getty,  Inc.  the 
principal  sum  of  $3,951.47,  plus  the  additional  sum 
of  $634  by  way  of  interest  thereon  or  upon  some 
part  thereof  at  the  rate  of  four  per  cent  per  annum 
from  the  date  of  suit  to  the  date  hereof,  together 
with  interest  upon  each  of  said  smns  at  the  rate  of 
seven  per  cent  per  annum  from  the  date  hereof. 

(12)  From  defendant  Belmont  Investment  Com- 
pany and  Cynthia  Beal,  Neil  S.  McCarthy,  and  A. 
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Caldcr  Mackay  as  Trustee  of  said  Belmont  Invest- 
ment Com])any,  a  Corporation  in  Process  of  Dis- 
solution, the  ])rineii)al  sum  of  $3(),977.:39,  together 
with  interest  thereon  at  the  rate  of  seven  per  cent 
per  annum  from  the  date  hereof. 

(13)  From  defendant  Ervin  S.  Armstrong  the 
prinei])al  sum  of  $36,362.47,  plus  the  additional  sum 
of  $3,102.64  by  way  of  interest  thereon  or  upon  some 
I^art  thereof  at  the  rate  of  four  per  cent  per  annum 
from  the  date  of  suit  to  the  date  hereof,  together 
^Yith  interest  upon  each  of  said  sums  at  the  rate  of 
seven  per  cent  per  anmmi  from  the  date  hereof. 

(14)  From  defendants  Carrie  Estelle  Doheny, 
Lucy  Smith  Battson  and  Los  Nietos  Company  the 
princi])al  sum  of  $23,949.50,  plus  the  additional  sirni 
of  $1,909.57  by  way  of  interest  thereon  or  upon 
some  part  thereof  at  the  rate  of  four  per  cent  per 
annum  from  the  date  of  suit  to  the  date  hereof,  to- 
gether with  interest  upon  each  of  said  sums  at  the 
rate  of  seven  per  cent  per  annum  from  the  date 
hereof. 

V. 
It  is  further  Ordered  and  Adjudged  that  plain- 
tiff have  and  recover  its  costs  herein  from  the  de- 
fendants named  in  paragraph  IV  hereof,  the  same 
to  be  taxed  by  the  Clerk  of  this  Court  and  to  be 
pro-rated  among  the  said  several  defendants  by  said 
Clerk  on  the  basis  of  the  amounts  of  principal  for 
which  said  defendants  are  respectively  indebted  to 
plaintiff  as  specified  in  said  paragraph  lY.  Said 
costs  are  taxed  at  $294.81  and  are  pro-rated  among 
the  defendants  as  follows: 
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General  Petroleum  Corporation  of  California   $73.35 

Shell  Oil  Company,  Inc 11.63 

Tide  Water  Associated  Oil  Company 5.12 

Union  Oil  Company  of  California 13.21 

Continental  Oil  Company 65.06 

Sea  i3oard  Oil  Comx:)any  of  Delaware 63.20 

Honolulu  Oil  Corporation  9.86 

Standard  Oil  Company  of  Texas 9.86 

Pacific  Western  Oil  Corporation 13.80 

Pioneer  Kettleman  Company  2.96 

George  F.  Getty,  Inc 1.11 

Belmont  Investment  Company  and  Its  Trustees  8.70 

Ervin  S.  Armstrong 10.22 

Carrie  Estelle  Doheny,  Lucy  Smith  Battson 

and  Los  Nietos  Company 6.73 

Dated  this  25tli  day  of  February,  1947. 

/s/  C.  E.  BEAUMONT 

United  States  District  Judge 

[Endorsed] :  (Exhibit  A)  Judgment  Lodged  Feb. 
6,  1947.  Filed  and  Entered  Feb.  25,  1947. 

[Endorsed] :   Filed  Oct.  12,  1955. 
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[Title  of  District  Court  and  Cause.] 

ADDENDUM  TO  STATEMENT  OF  AGREED 

FACTS 

It  is  hereby  Stipulated  and  Agreed  by  and  be- 
tween the  parties  hereto  by  their  respective  counsel 
as  follows: 

I. 

That  the  paragraph  commencing  at  line  19  of 
page  8  of  the  Statement  of  Agreed  Facts  entered 
into  betweeen  the  parties  hereto  on  August  17,  1955, 
is  amended  to  read  as  follows: 

"During  the  period  of  time  involved  in  this  litiga- 
tion, that  is  from  July  1,  1931  to  August  29,  1935, 
defendant  Honolulu  Oil  Corporation  prepared  or 
caused  to  be  prepared  on  its  behalf,  and  defendant's 
predecessors  in  interest  prepared  or  caused  to  be 
prepared  on  their  behalf,  and  submitted  to  said 
Frank  Kennedy  and  the  plaintiffs  herein,  monthly 
statements  of  the  royalties  due  said  Frank  Kennedy 
for  the  month  covered  by  each  such  statement,  and 
each  month  delivered  such  statement  to  said  Frank 
Kennedy,  accompanied  by  a  check  in  the  amount  of 
such  royalties  showni  to  be  due  for  such  month; 
upon  the  receipt  of  each  such  royalty  statement  and 
check,  Frank  Kennedy  w^rote  a  letter  to  the  cor- 
poration sending  such  statement  and  check,  stating 
that  by  accepting  such  check  he  did  not  wish  to  be 
deemed  to  have  agreed  to  its  correctness ;  that  after 
mailing  such  letter,  each  such  check  w^as  cashed  by 
Frank  Kennedy.  Such  monthly  royalty  statements 
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were  in  the  form  of  Exhibit  "EE"  to  the  Statement 
of  Agreed  Facts,  and  such  letters  sent  by  Frank 
Kennedy  upon  the  receipt  of  the  monthly  royalty 
statements  and  checks  were  in  the  form  of  Exliibit 
"HH"  attached  to  the  Addendum  to  Statement  of 
Agreed  Facts." 

II. 
That    paragraph    XVI    of    said    Statement    of 
Agreed  Facts  is  amended  to  read  as  follows: 

"XVI. 

"This  Statement  of  Agreed  Facts,  as  amended  by 
the  Addendum  to  Statement  of  Agreed  Facts,  to- 
gether   with    the    exhibits    contained    in    said    file 
marked  "Photostatic  Copies  of  Exhibits  'A'  to  and 
including  'GG',''  and  together  with  Exhibit  'HH' 
attached  to  the  Addendmn  to  Statement  of  Agreed 
Facts,  and  the  matters  admitted  by  the  pleadings, 
constitute  all  the  material  evidence  in,  and  as  well 
the  only  evidence  that  will  be  offered  or  used  by 
any  of  the  parties  to  this  action,  at  any  trial  on  the 
merits  of  this  cause.  Nothing  herein  contained  shall 
be   construed  as   a  waiver  by  any  of  the   parties 
hereto  of  their  rights  to  review  on  appeal  any  ques- 
tion of  law  or  of  fact  arising  in  this  action." 

Dated:   November  11th,  1955. 

/s/  PEDDER,  FERGUSON  &  PEDDER, 
Attorneys  for  Plaintiffs 

/s/  HERBERT  W.  CLARK, 
Attorney  for  Defendant 
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Of  Counsel  for  Defendant: 

/s/  Morrison,  Foerster,  llolloway,  Sliunuin  & 

Clerk 
/s/  Alfred  L.  Gibson 

[indorsed] :  Filed  November  14,  1955. 
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NOTICE  OF  MOTION  AND  MOTION  FOR 
SUMMARY  JUDGMENT 

To  the  Defendant  above  named  and  to  Messrs. 
Herbert  W.  Clark  and  Morrison,  Foerster, 
Holloway,  Shuman  &  Clark,  its  Attorneys: 

You  Will  Please  Take  Notice,  hereby  given,  that : 

(a)  Plaintiffs  above  named  by  and  through  their 
attorneys  hereby  move  the  Court  for  summary 
judgment  in  their  favor;  and 

(b)  on  November  28,  1955,  at  the  hour  of  9:30 
o'clock  in  the  forenoon  of  said  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  in  the  Law  and  Mo- 
tion Department  of  the  above-entitled  Court,  the 
Honorable  George  B.  Harris  presiding,  the  above 
named  plaintiffs,  l3y  and  through  their  undersigned 
counsel,  will  present  this  motion  for  summary  judg- 
ment and  will  move  the  said  Court  to  enter  sum- 
mary judgment  in  their  favor  in  the  above-entitled 
action ; 

in  accordance  with  the  provisions  of  Rule  56(a)  and 
(c)  of  the  Federal  Rules  of  Civil  Procedure,  on  the 
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ground  that  the  pleadings  and  the  Statement  of 
Agreed  Facts  with  Addendum  thereto  on  file  in  said 
action,  and  the  exhibits  contained  in  the  file  of  ex- 
hibits which  is  marked  "Photostatic  Copies  of  Ex- 
hibits A  to  and  including  GG,"  which  is  referred  to 
in  paragraph  V  of  said  Statement  of  Agreed  Facts, 
show  that  the  said  plaintiffs  are  entitled  to  judg- 
ment as  a  matter  of  law. 
Dated:   November  17,  1955. 

/s/  PEDDER,  FERGUSON  &  PEDDER, 

Attorneys  for  Plaintiffs 

Acknowledgment  of  Service  attached. 

SUMMARY  JUDGMENT 

This  cause  ha"^T-ng  come  on  for  hearing  before  this 
Court  on  November  28,  1955,  on  the  cross-motions 
of  the  plaintiffs  and  the  defendant  for  summary 
judgment,  the  said  hearing  having  been  specially  set 
for  said  date,  and  the  said  motions  having  been 
argued  by  Kenneth  Ferguson,  Esq.,  appearing  on 
behalf  of  plaintiffs  Katharine  H.  Kennedy  and 
Mark  C.  Elworthy,  and  Herbert  W.  Clark,  Esq., 
appearing  for  defendant  Honolulu  Oil  Corporation ; 

And  it  appearing  from  the  pleadings,  exhibits, 
papers  and  records  on  file  heren,  filed  in  support  of 
said  motion,  and  from  the  Statement  of  Agreed 
Facts  and  Addendum  thereto  on  file  herein,  that  no 
controverted  issue  of  fact  remains  to  be  tried  by 
this  Court  as  to  w^hether  so  much  of  plaintiffs'  com- 
plaint and  each  cause  of  action  thereof  as  pertains 
or  relates  to  the  period  prior  to  November  21,  1946, 
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is  banvd  by  the  applicabk'  statiitos  of  limitations 
of  the  State  of  California; 

And  it  appearing  to  the  Court  as  a  matter  of  law 
thai  so  much  of  said  cause  of  action  and  each  count 
thereof  as  pertains  or  relates  to  the  period  of  time 
prior  to  November  21,  1946,  is  not  and  are  not 
barred  hj  the  ai)])licable  statutes  of  limitations  of 
the  State  of  California; 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  plaintiffs  Katharine  H.  Kennedy  and  Mark  C. 
Elworthy,  executors  of  the  will  of  Frank  Kennedy, 
deceased,  have  judgment  against  defendant  Hono- 
lulu Oil  Corporation  in  the  smn  of  $9,519.11  with 
interest  thereon  from  the  period  August  29,  1935  to 

March  30,  1946,  at  the  rate  of  %,  and  with 

interest  thereon  at  the  rate  of  7%  from  March  30, 
1946  to  date  of  judgment. 

Dated:  ,  1955. 

Judge  of  the  U.  S.  District  Court 
[Endorsed] :    Filed  November  17,  1955. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  AND  ORDER 

Both  parties  have  moved  for  summary  judgment 
upon  an  agreed  statement  of  fact.  Both  parties 
agree  that  there  are  no  material  facts  in  contest, 
and  that  the  only  issues  are  questions  of  law  aris- 
ing from  the  stipulated  facts.  The  case  is  therefore 
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ripe  for  decision  by  summary  judgment  under  Rule 
56  F.R.C.P. 

This  case  is  a  companion  case  to  Kennedy  vs.  Sea- 
board Oil  Company  of  Delaware,  Civil  No.  22469-R, 
and  is  based  on  substantially  the  same  factual  situa- 
tion and  with  the  identical  questions  of  law.  In  the 
Seaboard  Oil  Company  case  Judge  Harris  in  ruling 
on  a  motion  to  dismiss  decided  against  defendant's 
main  point  by  declaring  that  action  not  barred  by 
the  statute  of  limitations.  His  decision  is  reported 
in  99  F.  Supp.  730.  In  the  same  case  on  motion  for 
summary  judgment  Judge  Goodman  concurred  in 
the  decision  of  Judge  Harris,  and  awarded  judg- 
ment to  the  plaintiff  without  interest.  He  deter- 
mined the  interest  question  adversely  to  the  conten- 
tion of  plaintiff. 

Since  the  only  material  difference  between  the 
Seaboard  Oil  Company  case  and  the  case  at  bar  is 
the  name  of  the  defendant,  and  since  Seaboard  was 
previously  decided  by  this  Court,  rules  of  comity 
require  a  similar  decision  in  this  case.  This  Court 
adopts  the  rulings  of  Judge  Harris  and  Judge 
Goodman  in  the  Seaboard  case,  and  awards  judg- 
ment to  the  plaintiffs.  Paragraphs  XIV  and  XV 
of  the  Statement  of  Agreed  Facts  in  this  case  pro- 
vide: 

"XIV. 

"If  the  Court  shall,  upon  the  evidence  agreed  to 
by  the  parties  in  this  Statement  of  Agreed  Facts 
and  the  matters  admitted  by  the  pleadings,  find  that 
the  claim  of  plaintiffs  is  barred  by  any  applicable 
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statute  of  limitatioTis,  tlicn  ])laiutiiTs'  claim  for  said 
sum  of  $9,r)l9.11  shall  be  denied  and  defendant  shall 
have  judgment  herein. 

XV. 
"Conversely,  if  the  Court  shall,  upon  the  evidence 
agreed  to  by  the  parties  in  this  Statement  of  Agreed 
Facts  and  the  matters  admitted  by  the  pleadings, 
find  that  plaintiffs'  claim  is  not  barred  by  any  ap- 
plicable statute  of  limitations,  then  i)laintiffs'  claim 
for  said  sum  of  $9,519.11  shall  be  allowed,  and  x)lain- 
tiffs  shall  have  judgment  against  defendant  in  sat- 
isfaction of  the  accounting  prayed  for  in  plaintiffs' 
complaint,  for  said  principal  sum  of  $9,519.11.  In 
the  event  that  plaintiffs  shall  so  have  judgment 
against  defendant  as  provided  in  the  x^i'^ceding 
paragraph  of  this  Statement  of  Agreed  Facts  it  is 
understood  and  agreed  that  this  Statement  does  not 
cover  the  allowance  or  disallowance  of  interest 
thereon,  and  that: 

"(a)  plaintiffs  shall  be  free  to  urge  the  allowance 
of  interest  upon  the  x^rincipal  amount  of  said  judg- 
ment, or  any  part  thereof,  at  such  rate  and  in  such 
manner  as  they  shall  deem  proper;  and 

"(b)  defendant  shall  be  free  to  resist  the  allow- 
ance of  interest  in  whole  or  in  part,  as  it  may  deem 
proper." 

Judgment  will  be  entered  for  plaintiffs  in  the  sum 
of  $9,519.11,  without  interest  to  the  date  of  judg- 
ment. 

Counsel  for  plaintiffs  shall  present  an  order  ac- 
cordingly. 


78  Honolulu  Oil  Corporation  vs. 

Dated :  December  9,  1955. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge 

[Endorsed] :   Filed  December  9,  1955. 


In  the  District  Court  of  the  United  States,  North- 
ern District  of  California,  Southern  Division 

No.  30191 

KATHARINE  H.  KENNEDY  and  MARK  C. 
ELWORTHY,  Executors  of  the  will  of  Frank 
Kennedy,  deceased,  Plaintiffs, 

vs. 

HONOLULU  OIL  CORPORATION,  a  corpora- 
tion. Defendant. 


'^j 


SUMMARY  JUDGMENT 

This  cause  having  come  on  for  hearing  before  this 
Court  on  November  28,  1955,  on  the  cross-motions 
of  the  plaintiffs  and  the  defendant  for  summary 
judgment,  the  said  hearing  having  been  s^Decially 
set  for  said  date,  and  the  said  motions  having  been 
argued  by  Kenneth  Ferguson,  Esq.,  appearing  on 
behalf  of  plaintiffs  Katharine  H.  Kennedy  and 
Mark  C.  Elworthy,  and  Herbert  W.  Clark,  Esq.,  ap- 
pearing for  defendant  Honolulu  Oil  Corporation; 
And  it  appearing  from  the  pleadings,  exhibits, 
papers  and  records  on  file  herein,  filed  in  sui^port 
of  said  motion,  and  from  the  Statement  of  Agreed 
Facts  and  Addendum  thereto  on  file  herein,  that  no 
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controverted  issue  oL'  i'aet  remains  to  be  tried  l)y  this 
Court  as  to  whether  so  much  of  plaintiffs'  complaint 
and  each  cause  of  action  thereof  as  pertains  or  re- 
lates to  the  i)eriod  i)rior  to  November  21,  1946,  is 
barred  by  the  applicable  statutes  of  limitations  of 
the  State  of  California; 

And  it  appearing  to  the  Court  as  a  matter  of  law 
that  so  much  of  said  cause  of  action  and  each  count 
thereof  as  pertains  or  relates  to  the  period  of  time 
prior  to  November  21,  1946,  is  not  and  are  not 
barred  by  the  applicable  statutes  of  limitations  of 
the  State  of  California; 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  plaintiffs  Katharine  H.  Kennedy  and  Mark  C. 
Elworthy,  executors  of  the  will  of  Frank  Kennedy, 
deceased,  have  judgment  against  defendant  Hono- 
lulu Oil  Corporation  in  the  sum  of  $9,519.11  without 
interest  to  the  date  of  judgment,  and  for  its  costs 
and  disbursements  incurred  in  the  above-entitled 
cause  in  the  amount  of  $18.40. 

Dated:    December  16,  1955. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge 

Approved  as  to  form,  as  provided  by  Rule  5  (d), 
FRCP,  and  receipt  of  a  copy  is  hereby  acknowl- 
edged this  14th  day  of  December,  1955. 

/s/  HERBERT  W.  CLARK, 
Attorney  for  Defendant 

[Endorsed] :   Filed  December  16,  1955. 
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Dated :  December  9,  1955. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge 

[Endorsed] :   Filed  December  9,  1955. 


In  the  District  Court  of  the  United  States,  North- 
ern District  of  California,  Southern  Division 

No.  30191 

KATHARINE  H.  KENNEDY  and  MARK  C. 
ELWORTHY,  Executors  of  the  will  of  Frank 
Kennedy,  deceased,  Plaintiffs, 

vs. 

HONOLULU  OIL  CORPORATION,  a  corpora- 
tion. Defendant. 

SUMMARY  JUDGMENT 

This  cause  having  come  on  for  hearing  before  this 
Court  on  November  28,  1955,  on  the  cross-motions 
of  the  plaintiffs  and  the  defendant  for  summary 
judgment,  the  said  hearing  having  been  sj)ecially 
set  for  said  date,  and  the  said  motions  having  been 
argued  by  Kenneth  Ferguson,  Esq.,  appearing  on 
behalf  of  plaintiffs  Katharine  H.  Kennedy  and 
Mark  C.  Elworthy,  and  Herbert  W.  Clark,  Esq.,  ap- 
pearing for  defendant  Honolulu  Oil  Corporation; 
And  it  appearing  from  the  pleadings,  exhibits, 
papers  and  records  on  file  herein,  filed  in  support 
of  said  motion,  and  from  the  Statement  of  Agreed 
Facts  and  Addendum  thereto  on  file  herein,  that  no 


K.  H.  Kennedy  and  M.  C.  Elworthy         79 

controverted  issue  ol'  fact  remains  to  be  tried  by  this 
Court  as  to  whether  so  much  of  ])laintii¥s'  complaint 
and  each  cause  of  action  thereof  as  pertains  or  re- 
lates to  tlie  j)eri()(l  i)ri()r  to  November  21,  1946,  is 
barred  ])y  tlie  aj)plicabh^  statutes  of  limitations  of 
the  State  of  California; 

And  it  appearing  to  the  Court  as  a  matter  of  law 
that  so  much  of  said  cause  of  action  and  each  count 
thereof  as  pertains  or  relates  to  the  period  of  time 
prior  to  November  21,  1946,  is  not  and  are  not 
barred  by  the  applicable  statutes  of  limitations  of 
the  State  of  California; 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  plaintiffs  Katharine  H.  Kennedy  and  Mark  C. 
Elworthy,  executors  of  the  will  of  Frank  Kennedy, 
deceased,  have  judgment  against  defendant  Hono- 
hilu  Oil  Corporation  in  the  sum  of  $9,519.11  without 
interest  to  the  date  of  judgment,  and  for  its  costs 
and  disbursements  incurred  in  the  above-entitled 
cause  in  the  amount  of  $18.40. 

Dated:    December  16,  1955. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge 

Approved  as  to  form,  as  provided  by  Rule  5  (d), 
FRCP,  and  receipt  of  a  copy  is  hereby  acknowl- 
edged this  14th  day  of  December,  1955. 

/s/  HERBERT  W.  CLARK, 
Attorney  for  Defendant 

[Endorsed] :  Filed  December  16,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Herel^y  Given  that  Honolulu  Oil  Cor- 
poration, a  corporation,  the  defendant  above  named, 
hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  that  part  of  the 
Summary  Judgment  entered  in  this  action  on  De- 
cember 16,  1955,  which  awards  to  plaintiffs  judg- 
ment in  the  sum  of  $9,519.11,  and  which  adjudges 
that  so  much  of  plaintiffs'  cause  of  action  or  claim 
and  each  count  thereof  as  pertains  or  relates  to  the 
period  of  time  j)rior  to  November  21,  1946,  is  not 
and  are  not  barred  by  the  applicable  statutes  of 
limitations  of  the  State  of  California. 

Dated:  January  16,  1956. 

/s/  HERBERT  ^Y.  CLARK, 

Attorney  for  Appellant,  Honolulu 
Oil  Corporation 

[Endorsed] :   Filed  January  16,  1956. 


[Title  of  District  Court  and  Cause.] 

UNDERTAKING  FOR  COSTS  ON  APPEAL 

Whereas,  Honolulu  Oil  Corporation,  a  Corx)ora- 
tion.  Defendant  and  appellant  in  the  above  entitled 
action,  has  appealed  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  from  a  judgment 
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made  and  entered  against  it  in  the  District  Court  of 
the  United  States  foi'  ilie  Northern  District  of  Cali- 
fornia, Southern  Division,  in  favor  of  the  Plaintiffs 
in  said  action,  on  the  16th  day  of  December,  1955, 

and 

Whereas,  the  said  api:)ellant  is  required  to  give 
an  undertaking  for  costs  on  appeal  as  hereinafter 
conditioned, 

Now,  Therefore,  Hartford  Accident  and  In- 
denuiity  Company  of  San  Francisco,  California,  in 
consideration  of  the  premises,  hereby  undertakes  on 
the  part  of  the  said  appellant  and  acknowledges 
itself  bound  to  the  said  Plaintiffs  in  the  siun  of 
Two  Hundred  Fifty  and  No/100  Dollars  ($250.00) 
that  the  said  appellant  will  pay  all  costs  which  may 
be  adjudged  against  it  on  said  appeal,  or  on  a  dis- 
missal thereof,  and  such  costs  as  the  Appellate 
Court  may  award  if  the  judgment  be  modified,  not 
exceeding,  however,  the  sum  of  Two  Hundred  Fifty 
and  No/100  Dollars  ($250.00). 

It  Is  Further  Stipulated  as  a  part  of  the  fore- 
going undertaking  that  in  case  of  the  breach  of  any 
condition  thereof,  the  above  entitled  District  Court 
may,  upon  notice  to  the  Surety  of  not  less  than  10 
days,  proceed  summarily  in  said  proceedings  to  as- 
certain the  amount  wliich  the  said  surety  is  bound 
to  pay  on  account  of  such  breach  and  render  judg- 
ment therefore  against  the  said  surety  and  award 
execution  thereof. 
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Signed,  sealed  and  dated  this  16th  day  of  Janu- 
ary, 1956. 

[Seal]     /s/  HARTFORD  ACCIDEXT  AXD  IN- 
DEMXITY  COMPAXY, 

/s/  By    TREVOR  R.  LEWIS, 
Attorney-in-Fact 

Xotary  Public's  Certificate  attached. 
[Endorsed] :   Filed  January  16,  1956. 


[Title  of  District  Court  and  Cause.] 

STIPULATIOX^  DISPEX^SIX^G  WITH  BOXDS 
OX  APPEAL 

It  Is  Hereby  Stipulated  by  and  between  the 
parties  hereto,  through  their  respective  attorneys, 
that  the  bonds  on  appeal  under  Rules  73(c)  and 
73(d)  of  the  Federal  Rules  of  Civil  Procedure  may 
be  dispensed  with  in  connection  with  defendant's 
appeal  to  the  Ignited  States  Court  of  Appeals  for 
the  Xinth  Circuit  from  the  judgment  entered  herein 
on  December  16,  1955,  and  the  defendant  is  hereby 
relieved  from  the  necessity  of  filing  any  such  bonds. 

Dated:  January  12,  1956. 

/s/  PEDDER,  FERGUSOX  &  PEDDER, 
Attorneys  for  Plaintiffs 

/s/  HERBERT  W.  CLARK, 
Attorney  for  Defendant 
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So  ordered  this  16  day  of  January,  1956. 

/s/  OLIVER  J.  CARTER, 

Judge  of  the  United  States 
District  Court 

[Endorsed] :    Filed  January  16,  1956. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  the  foregoing  and  accom- 
panying documents  and  exhibits,  listed  below,  are 
the  originals  filed  in  this  Court  in  the  above-entitled 
case  and  that  they  constitute  the  record  on  appeal 
herein  as  designated  by  the  attorneys  for  the  ap- 
pellant : 

Excerpt  from  Docket  Entries. 

Complaint. 

Answer  of  Defendant. 

Statement  of  Agreed  Facts,  with  exhibits  at- 
tached. 

Notice  and  Motion  by  Defendant  for  Summary 
Judgment,  with  copy  of  proposed  judgment  at- 
tached. 

Affidavit  of  Herbert  T7.  Clark,  with  copy  of  Judg- 
ment from  Southern  District  of  California  at- 
tached. 

Addendmn  to  Statement  of  Agreed  Facts,  with 
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copy  of  letter  to  Pacific  TTestern  Oil  Company  at- 
tached. 

Xotiee  and  Motion  by  Plaintiffs  for  Summary 
Judgnient,  with  copy  of  j^roposed  judgment  at- 
tached. 

Memorandimi  and  Order  of  Court  for  Judgment 
for  Plaintiff. 

Summary  Judgment. 

Notice  of  Api^eal. 

Bond  on  Appeal. 

Stipulation  Dispensing  with  Bonds  on  Appeal. 

Aj^pellant's  Designation  of  Record  on  Appeal. 

Statement  of  Points  Upon  Which  Appellant  In- 
tends to  Rely  on  Appeal. 

In  Witness  "Whereof.  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Distiict  Court  this 
21st  day  of  Febiiiary.  1956. 

[Seal]  /s/  C.  W.  CALBREATH. 

Cl^rk 
/s/  By    :yiARG-ARET  P.  BLAIR, 
Deputy  Clerk 
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[Endorsed] :  No.  15049.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Honolulu  Oil  Cor- 
])oration,  Appellant,  vs.  Katharine  H.  Kennedy  and 
Mark  C.  Elworthy,  Executors  of  the  Will  of  Frank 
Kennedy,  deceased,  Appellee.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern  Di- 
^-ision. 

Filed:    February  28,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  AjDpeals 
for  the  Ninth  Circuit 

No.  15049 

HONOLULU  OIL  CORPORATION,  a  corpora- 
tion. Appellant, 

vs. 

KATHARINE  H.  KENNEDY  and  MARK  C. 
ELWORTHY,  Executors  of  the  Will  of  Frank 
Kennedy,  deceased.  Appellees. 

STATEMENT    OF    POINTS    UPON    WHICH 
APPELLANT   INTENDS   TO   RELY 

The  points  upon  which  api^ellant  intends  to  rely 
on  this  appeal  are: 

1.  The  Court  below  erred  in  adjudging  that  so 
much  of  appellees'  cause  of  action  or  claun  and 
each   coimt  thereof   as   pertains   or   relates   to   the 
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period  of  time  prior  to  November  21,  1946,  is  not 
and  are  not  barred  by  the  applicable  statutes  of 
limitations  of  the  State  of  California. 

2.  The  Court  below  erred  in  holding  that  a  rela- 
tionship, or  any  relationship,  of  co-tenancy  or  co- 
adventure  existed  between  Frank  Kennedy,  or  any 
of  the  appellees  herein,  on  the  one  hand,  and  ap- 
pellant, or  any  of  its  predecessors  in  interest,  on  the 
other  hand. 

3.  The  Court  below  erred  in  holding  that  there 
is  or  was  any  confidential  relationship,  or  any  fidu- 
ciary relationship,  existing  between  Frank  Ken- 
nedy, or  any  of  the  appellees  herein,  on  the  one 
hand,  and  appellant,  or  any  of  its  predecessors  in 
interest,  on  the  other  hand. 

4.  The  Court  below  erred  in  holding  that  any 
relationship  of  trust  and  confidence,  or  trust  or  con- 
fidence, existed  between  Frank  Kennedy,  or  any  of 
the  appellees  herein,  on  the  one  hand,  and  appellant, 
or  any  of  its  predecessors  in  interest,  on  the  other 
hand. 

5.  The  Court  below  erred  in  awarding  appellees 
damages  in  the  simi  of  $9,519.11,  or  in  any  smn 
whatsoever. 

Dated:     February  27th,  1956. 

/s/  HERBERT  W.  CLARK, 

Attorney  for  Appellant  Honolulu 
Oil  Corporation 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  Mar.  1,  1956.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD 

Pursuant  to  Rule  17(6)  of  the  Rules  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, appellant  Honolulu  Oil  Corporation  designates 
as  material  to  the  consideration  of  this  appeal  the 
following  portions  of  the  record,  proceedings  and 
evidence : 

1.  Complaint. 

2.  Appellant's  Answer  to  Complaint. 

3.  Statement  of  Agreed  Facts. 

4.  Photostatic  copies  of  Exhibits  A  to  and  in- 
cluding GG,  accompanying  said  Statement  of 
Agreed  Facts. 

5.  Appellant's  Notice  of  Motion  and  Motion  for 
Smnmary  Judgment. 

6.  Affidavit  of  Herbert  W.  Clark. 

7.  Addendiun  to  Statement  of  Agreed  Facts. 

8.  Ai:)pellees'  Notice  of  Motion  and  Motion  for 
Summary  Judgment. 

9.  Memorandum  and  Order  of  the  Court  below 
of  December  9,  1955. 

10.  Summary  Judgment  entered  by  the  Court  be- 
low on  December  16,  1955. 

11.  Notice  of  Appeal  filed  on  January  16,  1956. 

12.  Stipulation  Dispensing  with  Bonds  on  Ap- 
peal filed  on  January  16,  1956. 
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13.  Bond  for  Costs  on  Appeal  filed  on  January 
16,  1956.  ( 

14.  Designation  of  Record  on  Appeal. 

Dated:   February  27th,  1956. 

/s/  HERBERT  W.  CLARK, 
Attorney  for  Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  Mar.  1,  1956.  Paul  P.  O'Brien, 
Clerk.  I 
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STATEMENT  OF  JURISDICTION. 

This  is  an  appeal  by  Honolulu  Oil  Corporation 
("Honolulu"),  defendant  below,  from  a  summary 
judgment  entered  against  it  by  the  District  Court 
on  December  19,  1955,  awarding  to  the  executors  of 
the  will  of  Frank  Kennedy,  deceased,  plaintiffs  below, 
damages  in  the  sum  of  $9,519.11  (R.  78). 

Jurisdiction  of  the  District  Court  was  founded  upon 
the  provisions  of  Section  1332  of  Title  28,  United 
States  Code,  it  ])eing  averred  in  paragraph  III,  p.  2 


of  the  Complaint  (R.  4)  that  at  all  relevant  times 
Kennedy  and  each  of  the  executors  of  his  will  were 
and  are  citizens  of  the  State  of  California,  and  that 
defendant  below,  Honolulu  Oil  Corporation,  is  and 
was  a  citizen  of  the  State  of  Delaware,  and  that  the 
amount  in  controversy  in  the  action  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  $3,000.00.  These 
averments  were  admitted  by  parag:raph  I,  page  1  of 
the  answer  of  Honolulu  (R.  29).  Jurisdiction  of  this 
court  is  foimded  upon  the  provisions  of  Section  1291 
of  Title  28,  United  States  Code,  in  that  the  summary 
judgment  entered  by  the  District  Court  against  appel- 
lant Honolulu  on  December  19,  1955,  was  a  final 
decision  of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Southern  Divi- 
sion. 


STATEMENT  OF  THE  CASE. 

For  convenience  and  to  the  extent  practicable,  the 
executors  of  the  will  of  Kennedy,  plaintiffs  below, 
will  be  herein  referred  to  as  appellees,  and  the  de- 
fendant below  will  be  herein  referred  to  as  Honolulu. 

Appellees  are  executors  of  the  will  of  one  Frank 
Kennedy  who  died  October  4,  1946  (R.  3).  They  are 
suing  on  behalf  of  Kennedy's  estate  for  damages  on 
account  of  alleged  underpayments  to  Kennedy  in  his 
lifetime  of  various  oil  royalties  by  Honolulu  and  its 
predecesors  in  interest.  These  royalties  were  payable 
to  Kennedy  by  reason  of  his  ownership,  during  his 
lifetime,  of  certain  interests  in  oil  and  gas  bearing 


properties.  Konnody  assigned  these  interests  to  the 
predecessors  in  interest  of  Honoluhi,  which  a^eed 
to  pay  Kennedy  various  royalties  if  oil  or  ^as  were 
discovered  and  i:>roduced  by  them  from  the  subject 
lands.  TTonohilu  succeeded  to  tlio  rights  and  lia})ilities 
of  its  predecessors  in  interest  in  res^ard  thereto. 

Appellees  claim  that  due  to  an  artificially  depressed 
price  for  oil  in  the  area  involved,  some  of  these 
royalty  payments  were  not  based  upon  the  true  value 
of  the  oil,  and  that  hence  they  are  entitled  to  an 
accounting"  for  additional  royalties  for  the  period 
July  1,  1931  to  August  29,  1935  (R.  53). 

This  action  was  commenced  November  1,  1950  (R. 
28),  and  the  additional  royalties,  if  any,  became  due 
at  a  peroid  of  time  long  prior  to  four  years  before 
the  commencement  of  this  action.  It  is  conceded  by 
the  parties  that  the  applicable  statutes  of  limitation 
of  the  State  of  California  have  long  since  barred 
recovery,  unless  some  fiduciary  relationship  existed 
between  Kennedy  and  Honolulu  or  its  predecessors 
in  interest  which  would  have  prevented  the  running 
of  the  statute.  The  complaint  avers  the  existence  of 
a  fiduciary  relationship  in  a  niunber  of  ways,  and 
the  answer  denies  the  existence  of  any  such  relation- 
ship, and  it  is  ui)on  this  principal  issue  that  the  case 
was  decided  l^elow  and  upon  which  this  appeal  is 
taken. 

A.     The  Complaint. 

This  action  was  commenced  by  the  filing  by  appel- 
lees on  Novembei'  21,  1950   (R.  28),  in  the  District 


Coiiit  of  a  complaint  for  an  accounting  and  a  money 
judgment  from  Honolulu  on  account  of  various  roy- 
alty payments  hy  Honolulu  or  its  predecessors  in 
interest  to  Frank  Kennedy,  which  appellees  aver  did 
not  represent  the  true  value  of  the  oil  and  gas  pro- 
duced by  Honolulu  or  its  predecessors  from  certain 
lands  in  which  Kennedy  had  an  interest  (Complaint, 
par.  XVI;  R.  21). 

Stating  the  pertinent  averments  of  the  complaint 
in  summaiy  form,  it  is  therein  averred  (par.  I^^,  p.  2 
and  elsewhere  in  the  Complaint:  R.  4-5)  that  Frank 
Kennedy  on  January  6,  1927.  was  the  owner  in  fee 
of  certain  land  in  Fresno  County  described  as  fol- 
lows: 

The  South  TVest  Quarter  (SWI4)  of 

Section  22,  Township  21  South, 

Range  17  East,  M.D.B.cOI. 

This  property  will  l^e  hereinafter  referred  to  as  the 
''Kennedy  fee  land''. 

The  complaint  further  avei's  (par.  Y;  R.  5-7)  that 
Kennedy  was  also  the  owner  of  certain  oil  and  gas 
prospecting  permits,  rights  and  leases  in  other  lands 
in  the  County  of  Fresno,  State  of  California :  Ken- 
nedy did  not  ovm  these  lands  in  fee  but  had  operating 
rights  therein  by  virtue  of  such  prospecting  permits 
and  leases.  These  properties  will  be  hereinafter  re- 
ferred to  as  the  "Kennedy  lease  lands'*. 

It  is  alleged  (Complaint,  par.  V  and  elsewhere 
in  the  Complaint:  R.  5-7)  that  Frank  Kemiedy  en- 
tered  into   an   arrangement   of   * '  coadventure "   with 


Kettleman  Oil  Corporation,  a  predecessor  in  interest 
of  Honolulu,  and  that  said  arrangement  of  coadven- 
ture  was  embodied  ])i'imarily  in  Exhibits  A,  Ji,  C,  D 
and  E  attached  to  the  complaint;  that  Kennedy  and 
Kettleman  Oil  Corporation  were  coadventurers  and 
cot(^nants  in  the  i)roduction  of  oil  and  gas  from  both 
the  Keiniedy  fee  land  and  the  Kemie^dy  lease  lands. 
The  complaint  alleges  the  production  of  oil  and  gas 
from  these  lands  and  that  pursuant  to  the  provisions 
of  the  above  lettered  exhibits,  Kennedy  was  entitled 
to  various  reserved  and  overriding  royalties  there- 
from (Complaint,  par.  XII;  R.  16-19).  Later  we 
shall  have  occasion  to  examine  these  averments  of  the 
complaint  and  the  pertinent  exhibits  in  greater  detail. 

The  complaint  further  avers  (pars.  VI,  VII,  VIII 
and  IX;  R.  7-13)  various  mesne  assignments  and 
transfers  of  these  lands  and  leases,  it  being  averred 
that  Honolulu  succeeded  to  and  assiuned  all  the 
liabilities  and  obligations  of  its  predecessors  in  inter- 
est under  these  assignments  and  transfers.  Appellees 
averred  that  by  reason  of  the  execution  of  the  docu- 
ments attached  to  the  complaint  as  Exhibits  A  through 
E  inclusive,  and  the  subsequent  mesne  assignments 
and  transfers,  the  predecessors  in  interest  of  Honolulu 
]:)ecame  coadventurers  and  cotenants  with  Frank  Ken- 
nedy in  the  lands  and  leases  described  in  the  complaint 
(Complaint,  par.  XII;  R.  16-19)  and  that  appellant 
Honolulu,  as  the  successor  in  interest  of  all  or  some 
of  the  parties  to  these  documents,  occupies  the  same 
fiduciary  relationship  to  Frank  Kennedy  and  to 
appellees  as  did  Honolulu's  predecessors  in  interest. 


The  second  claim  or  cause  of  action  in  the  complaint 
(beginning  at  R.  25)  seeks  an  accomiting  from  Hono- 
lulu; the  third  claim  or  cause  of  action  therein  (begin- 
ning at  R.  26)  avers  that  Frank  Keimedy  reposed 
the  greatest  trust  and  confidence  in  Honolulu  and  its 
predecessors  in  interest  and  relied  upon  the  royalty 
payments  made  by  Honolulu  and  its  predecessors  as 
being  full,  true  and  correct  which  they  were  not  in 
fact. 

Although  this  action  was  not  filed  until  November 
21,  1950  (R.  28),  the  complaint  does  not  indicate  to 
what  period  of  time  it  is  addressed  with  respect  to 
the  alleged  underpayments  of  royalty  sought  to  be 
recovered,  and  on  its  face  would  apparently  carry  back 
to  the  time  of  the  execution  of  the  original  leases 
and  other  arrangements  entered  into  between  Ken- 
nedy and  appellant's  predecessors  in  interest  in  Jan- 
uary of  1927.  The  fact  is,  however,  that  no  claim  is 
made  for  any  period  other  than  the  period  July  1, 
1931  to  August  29,  1935  (R.  53). 

B.    The  Answer  to  the  Complamt. 

Honolulu's  answer  to  the  complaint  (R.  29)  admits 
the  due  execution  and  delivery  of  all  docimients  at- 
tached as  exhibits  to  the  complaint  and  admits  Ken- 
nedy's ownership  in  fee  of  the  Keimedy  fee  land,  and 
admits  his  ownership  of  an  interest  by  way  of  pros- 
pecting permits,  leases  and  other  arrangements  in 
the  Kemiedy  lease  lands.  In  brief,  the  answer,  how- 
ever, expressly  denies  each  and  every  averment  of 
the  complaint  which  states  that  any  arrangement  of 


coadveiitui'c,  cotenancy,  trust  and  confidence,  or  fidu- 
ciary relationship  of  any  otlicr  kind  or  character  ever 
existed  between  Frank  Kennedy  or  the  ax)pellees 
herein,  on  the  one  hand,  and  appellant  Honolulu  and 
its  predecessors  in  interest  on  the  other  hand.  The 
answer  denies  that  any  or  all  of  such  relationships 
were  created  by  virtue  of  all  or  any  of  the  documents 
attached  to  the  complaint  as  exhibits,  and  denies  that 
such  relationships  existed  for  any  other  reason  what- 
soever. 

The  answer  further  raises  the  defense  that  the 
claim  of  appellees,  and  each  cause  of  action  or  count 
thereof,  is  and  are  barred  by  the  applicable  statutes 
of  limitation  of  the  State  of  California,  to  wit.  Sub- 
division 1  of  Section  337  of  the  Code  of  Civil  Proce- 
dure of  the  State  of  California  and  Section  343  of  the 
Code  of  Civil  Procedure  of  the  State  of  California. 

An  additional  defense  of  accord  and  satisfaction  is 
pleaded  as  a  third  affirmative  defense  to  the  complaint 
(Answer;  R.  43). 

C.    The  Statement  of  Agreed  Facts. 

On  August  17,  1955,  there  was  filed  in  the  cause  a 
Statement  of  Agreed  Facts  (R.  45-57).  Accompanying 
this  Statement  of  Agreed  Facts  is  a  file  of  photostatic 
copies  of  dociunents  entitled  "Photostatic  Copies  of 
Exhibits  'A'  to  and  including  'GGr'  ".  All  exhibits 
to  the  complaint  are  incorporated  in  this  file  of  photo- 
static copies,  together  mth  certain  other  documents 
which  mil  be  later  referred  to  herein.  These  docu- 
ments have  been  transmitted  to   this  couii:  without 


being  printed  in  the  record  by  reason  of  the  number 
and  length  of  the  exhibits. 

On  November  14,  1955,  there  was  filed  in  the  action 
an  addendum  to  the  Statement  of  Agreed  Facts  (R. 
71-73)  to  which  reference  will  later  be  made. 

The  Statement  of  Agreed  Facts  and  addendum 
thereto  may  be  summarized  briefly  as  follows: 

1.  The  parties  agree  that  appellees  are  the  execu- 
tors of  the  will  of  Frank  Kennedy  and  entitled  to 
bring  this  action;  they  are  residents  of  the  State  of 
California  and  Honolulu  is  a  Delaware  corporation; 
the  amount  in  controversy,  exclusive  of  interest  and 
costs,  exceeds  the  sum  of  $3,000.00. 

2.  On  January  6,  1927,  Kennedy  owned  in  fee 
the  so-called  Kennedy  fee  land,  to  wit,  the  Southwest 
Quarter  (SW14)  of  Section  22,  Township  21  South, 
Range  17  East,  M.D.B.&M. 

3.  Kennedy  owned  an  United  States  Oil  and  Gas 
Prospecting  Permit  bearing  Serial  No.  Visalia  09551 
issued  by  the  United  States  General  Land  Office,  De- 
partment of  the  Interior,  on  May  28,  1921,  which 
Kennedy  acquired  hy  assignment  from  the  original 
owner;  that  this  permit  was  subsequently  renumbered 
Sacramento  019438,  and  that  it  covered  some  2556.58 
acres  of  land  in  Fresno  County.  This  permit  ripened 
into  United  States  oil  and  gas  leases  numbered  Sacra- 
mento 019438(c)  and  Sacramento  019438(d),  and  also 
into  other  oil  and  gas  leases  which,  however,  are  not 
involved  in  this  litigation. 
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4.  Tlierc  is  attached  to  the  Statement  of  Agreed 
Facts  a  file  of  photostatic  copies  of  documents  marked 
Exhibits  "A"  to  and  inchidin,"-  "GG",  and  the  orip:- 
iiial  of  each  of  these  instruments  was,  on  or  about  the 
date  that  eacli  exhibit  bears,  executed  and  delivered 
to  the  persons,  firms  or  corporations  therein  named. 
(Statemeiit  of  A^-reed  Facts,  pars.  V  and  VI;  R.  47, 
48). 

5.  The  Statement  of  Agreed  Facts,  par.  V  (R.  47- 
48)  ])rovides  as  follows : 

'^The  said  Exhibits  'A'  to  and  including  'GG' 
contained  in  said  file  so  entitled  and  marked,  are 
all  the  written,  tj^ped,  or  printed  documents, 
letters  and  materials  (except  this  Statement  of 
Agreed  Facts,  matters  admitted  by  the  pleadings 
herein,  statutes,  regulations,  adjudicated  cases 
and  matters  of  which  this  Court  will  take  judicial 
notice)  which  have  pertinency,  relationship  of 
any  kind  or  materiality  whatsoever  to  and  in  re- 
spect of  any  question  arising  in  this  litigation. 
The  said  exhibits  in  said  file  so  entitled  and 
marked  are  believed  to  be  true,  correct  and  com- 
plete copies  of  the  originals  of  said  Exhibits  'A' 
through  'GG'  and  they,  or  such  substitutes  there- 
for as  counsel  may  agree  upon  in  w^riting,  shall 
be  considered  by  Court  and  counsel  in  this  action 
as  and  in  lieu  of  the  originals." 

6.  The  royalties  paid  and  payable  to  Frank  Ken- 
nedy and  appellees  by  appellant  Honolulu  and  its 
predecessors  in  interest  were  only  payable  by  reason 
of  the  terms,  conditions  and  provisions  of  the  afore- 
mentioned exhibits  as  they  may  severally  relate  to 
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either  all  or  a  specified  part  of  the  lands  and  interests 
in  lands  described  in  the  Statement  of  Agreed  Facts 
(j)ar.  VII;  R.  48-51).  The  description  of  the  lands 
in  which  Kennedy  had  an  inteerst  covers  two  cate- 
gories of  property:  (a)  the  Kennedy  fee  land;  and 
(b)  the  Kennedy  lease  lands;  the  latter  being  lands 
which  Kennedy  did  not  own  but  as  to  which  he  had 
reserved  overriding  royalties  upon  assignment  by 
him  of  the  interests  which  he  had  acquired  imder  the 
above  described  oil  and  gas  prospecting  permits  and 
the  leases  into  which  said  permits  ripened. 

7.  Appellant  Honolulu,  as  successor  in  interest  of 
Kettleman  Oil  Corporation,  Ltd.,  Pacific  Western 
Oil  Company,  and  Kettleman  and  Inglewood  Coi^pora- 
tion,  succeeded  to  all  the  rights  and  liabilities  of  these 
corporations  in  the  subject  lands,  and  now  stands 
in  the  same  position  to  Kennedy  and  appellees  as  did 
Honolulu's  aforementioned  predecessors  in  interest 
(Statement  of  Agreed  Facts,  par.  VIII;  R.  51). 

8.  Appellant  Honolulu  is  engaged  in  the  business 
of  exploring,  drilling  and  developing  lands  for  oil  and 
gas  and  in  selling  the  crude  products  to  others,  but  it 
has  never  been  engaged  in  the  business  of  refining 
crude  oil  or  in  selling  the  refined  products  therefrom. 
All  of  Honolulu's  share  of  the  oil  production  involved 
in  this  litigation  was  sold  by  appellant  or  its  pre- 
decessors in  interest  in  its  crude  state  to  other  oil 
companies  who  purchased  it,  and  the  prices  accepted 
by  appellant  Honolulu  or  its  predecessors  for  such 
crude  products  Avere  the  prices  offered  and  paid  by 
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tlic  oil  (•()ni[)aiii('s  jHirchasiii^'  at  the  place  of  produc- 
tion, and  appellant  and  its  predecessors  in  interest 
accepted  tlu"  lushest  prices  offered  and  paid  for  such 
oil  and  did  not  participate  in  any  way  in  deciding 
or  determining-  what  prices  would  be  paid  ))y  the 
purchasing  companies  for  such  products  (Statement 
of  Agreed  Facts,  par.  IX;  R.  51-52). 

9.  Appellant  Honolulu  and  its  predecessors  in  in- 
terest accounted  to  Kennedy  and  appellees  at  a  royalty 
rate  based  and  computed  upon  the  prices  received 
by  appellant  and  its  predecessors  from  the  oil  com- 
panies above  referred  to,  and  the  mathematical  com- 
putation of  such  payments  made  by  appellant  and  its 
predecessors  was  and  is  correct.  Appellant  Honolulu 
and  its  predecessors  represent  and  contend  that  such 
payments  are  the  full  payments  to  which  Kennedy 
and  appellees  are  and  were  entitled;  whereas,  appel- 
lees contend  that  during  the  period  commencing  July 
1,  1931  and  ending  August  29,  1935,  such  payments 
w^ere  not  the  full  or  proper  royalties.  During  this 
period  Honolulu  and  its  predecessors  submitted  to 
Kennedy  monthly  royalty  statements  accompanied  by 
a  check  for  such  monthly  royalty  amounts  and  the 
checks  were  retained  and  cashed  by  Kennedy  (State- 
ment of  Agreed  Facts,  par.  X;  R.  52-53). 

10.  Appellees'  action  and  claimed  right  of  recov- 
ery involves  only  (a)  the  production  of  crude  oil, 
and  (b)  payments  of  royalty  thereon  during  the 
period  of  time  beginning  July  1,  1981  to  and  including 
Augmt  29, 1935  (Statement  of  Agreed  Facts,  par.  XI; 
R.  53-54). 
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11.  All  oil  involved  in  this  litigation  was  produced 
from  lands,  the  operating  rights  to  which  had  been 
transferred  and  set  over  to  Kettleman  North  Dome 
Association.  The  lands  subject  to  the  Association  are 
depicted  on  a  certain  map  or  plat  attached  to  Exhibit 
"Y",  which  is  one  of  the  photostatic  copies  accom- 
panying the  Statement  of  Agreed  Facts.  This  map 
or  plat  delineates  two  areas  which  are  so-called  "par- 
ticipating areas"  and  ''non-participating  areas." 
Lands  included  in  the  former  were  entitled  to  an  allo- 
cation of  royalties  from  all  oil  produced  within  the 
lands  operated  by  the  Association;  whereas,  lands 
in  the  "non-participating  areas"  were  not,  merely 
because  of  their  inclusion  in  the  Kettleman  North 
Dome  Association,  entitled  to  any  royalties  unless 
there  was  actual  production  from  such  lands.  There 
never  was  any  actual  production  from  the  Keimedy 
fee  land;  the  north  half  of  the  Kennedy  fee  land 
lay  within  the  "non-participating  areas"  of  the  Asso- 
ciation and,  there  never  ha^dng  been  actual  produc- 
tion from  said  land,  it  was  not  entitled  to  any  alloca- 
tion of  royalties.  The  south  half  of  the  Kemiedy  fee 
land  did  lie  within  the  "participating  areas",  but 
since  Kennedy  never  consented  to  the  inclusion  of  this 
south  half  in  the  Kettleman  North  Dome  Association 
Unit  Agreement,  he  was  not  entitled  to  the  allocation 
of  any  production  to  the  south  half  of  his  fee  land. 
No  production  from  the  Kennedy  fee  land  nor  any 
proceeds  from  such  production  is  or  are  involved  in 
this  litigation.  This  leaves  as  the  sole  source  of  any 
allocation  of  royalties  the  Kennedy  lease  lands. 
(Statement  of  Agreed  Facts,  par.  XII;  R.  54-55). 


4 


13 


(Th(»  importance  of  tliis  fact  will  become  apparent 
in  oiii-  discussion  of  the  legal  principles  involved.) 

12.  The  amount  to  which  aj)pellees  are  entitled 
if  the  statute  of  limitations  has  not  run  against  their 
claim  is  the  sum  of  $9,519.11,  but  if  the  applicable 
statutes  of  limitations  of  the  State  of  California,  or 
any  of  them,  have  barred  their  claim,  then  they  are 
entitled  to  nothing.  The  Statement  of  Agreed  Facts, 
the  pleadings  and  the  matters  admitted  therein,  and 
the  docmnents  attached  as  Exhibits  ''A"  to  and  in- 
cluding "GG",  are  all  the  material  evidence  in  the 
case. 

It  is  evident  that  since  the  appellees'  claim  for 
additional  royalties  covers  only  the  period  from  July 
1,  1931  to  and  including  August  29,  1935,  and  since 
the  present  action  was  not  commenced  until  Novem- 
ber of  1950,  the  statute  of  limitations  has  long  since 
run  on  the  asserted  cause  of  action,  unless  the  statute 
never  commenced  to  run  because  of  the  existence  of 
some  fiduciary  relationship  between  Kennedy  and  the 
predecessors  in  interest  of  the  appellant  Honolulu. 

D.    The  Present  Posture  of  the  Case. 

It  will  be  of  assistance  to  this  Court  in  the  deter- 
mination of  this  appeal  to  review  the  events  leading 
up  to  the  rendition  by  the  Court  below  of  its  summary 
judgment  in  favor  of  appellees,  which  was  entered 
on  December  19,  1955. 

On  October  12,  1955,  appellant  filed  herein  a  notice 
of  motion  and  motion  for  summary  judgment  accom- 
panied hj  the  affidavit  of  Herbert  W.  Clark  (R.  58, 
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60),  said  motion  being  made  upon  the  groimd  that  it 
appeared  from  the  pleadings,  the  Statement  of  Agreed 
Facts  and  exhibits  thereto  annexed,  and  the  said 
affidavit  accompanying  the  motion  that  Honohihi  was 
entitled  to  judgment  as  a  matter  of  law.  Thereafter, 
and  on  or  about  November  18,  1955,  appellees  herein 
filed  a  counter  notice  of  motion  and  motion  for  sum- 
mary judgment  (R.  73)  on  the  ground  that  it  ap- 
peared as  a  matter  of  law  that  they  were  entitled 
to  smnmary  judgment.  Said  motions  were  noticed 
for  hearing  before  the  Court  below.  Judge  Carter  sit- 
ting, on  November  28,  1955.  At  the  time  of  that  hear- 
ing it  was  called  to  the  attention  of  Judge  Carter 
by  counsel  for  Honolulu  that  a  case  entitled  ^^  Kennedy 
V.  Seaboard  Oil  Company  of  Delaware",  Civil  Action 
No.  22469-R,  had  been  decided  by  Judge  Harris  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division  (reported 
in  99  Fed.  Supp.  730)  ;  that  this  case  involved  the 
same  basic  dociunents  and  agreements  as  are  involved 
in  the  present  action,  that  case  being  an  action  by 
Kennedy  against  the  Seaboard  Oil  Company,  one  of 
the  other  operating  companies  producing  oil  from 
lands  in  which  Kennedy  had  an  interest ;  that  on  Sep- 
tember 6,  1951,  Judge  Harris  in  that  action  denied 
Seaboard's  motion  to  dismiss  on  the  ground  that  the 
complaint  showed  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations.  Judge  Carter  was  fur- 
ther advised  by  counsel  for  Honolulu  that  after  Sea- 
board's motion  to  dismiss  had  been  denied,  the  parties 
entered  into  a  Statement  of  Agreed  Facts  similar  to 
the  one  in  this  action,  and  that  thereafter  counter 
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motions  for  siunmary  judgineiit  in  the  Seaboard  case 
wore  heard  before  Judge  Goodman.  Judge  Goodman 
in  the  Seaboard  case,  upon  the  hearing  of  the  counter 
motions  for  summary  judgment,  referred  to  the  order 
of  Judge  Harris  on  the  motion  to  dismiss,  which  held 
that  the  action  was  not  })arred  by  the  California  stat- 
ute of  limitations,  and  concluded  that  both  by  reason 
of  comity  and  also  because  of  the  evidence  agreed  to 
by  the  parties  in  the  Statement  of  Agreed  Facts,  the 
action  w^as  not  barred  by  the  statute  of  limitations. 
Judge  Goodman  therefore  granted  summary  judg- 
ment in  favor  of  the  plaintiffs  in  the  Seaboard  case. 

These  matters  having  been  presented  by  counsel  for 
Honolulu  to  Judge  Carter  in  the  Court  below,  he  con- 
cluded in  his  Memorandum  and  Order  of  December 
9,  1955  (R.  75),  that  comity  required  him  to  follow 
the  decision  in  the  Seaboard  case  and  grant  summary 
judgment  in  favor  of  appellees.  Judge  Carter  did  not 
independently  consider  whether  the  claim  of  appellees 
herein  was  barred  as  a  matter  of  law;  he  concluded 
that  the  only  material  difference  between  the  Seaboard 
case  and  the  case  at  bar  w^as  the  difference  in  defend- 
ants, and  that  therefore  rules  of  comity  required  a 
similar  decision  in  this  case. 

Appellant  Honolulu  does  not  rest  this  appeal  on 
the  ground  that  the  Court  below  erred  in  following 
the  decision  of  the  District  Coui*t  in  the  Seaboard 
case  as  a  matter  of  comity,  although  it  clearly  was 
not  boimd  to  do  so. 

Dictograph    Products    Compam/    v.    Sonotone 
Corporation,  230  Fed.2d  131  (C.A.  2,  1956) 
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Appellant  Honolulu  does  contend  that  the  judgment 
appealed  from  is  erroneous  for  the  reason  that  the 
decision  and  order  of  Judge  Goodman  relied  upon 
by  the  Court  below  in  the  instant  action,  and  followed 
by  it  as  a  matter  of  comity,  were  and  are  erroneous 
in  determining  that  any  fiduciary  relationship  existed 
between  the  parties  to  that  case,  and  hence  the  deci- 
sion of  the  Court  below  in  the  instant  action  was 
equally  en'oneous  in  necessarily  determining  that  a 
fiduciary  relationship  existed  between  the  parties  to 
the  instant  action. 

It  is  significant  that  in  the  Seaboard  litigation  the 
decision  of  Judge  Harris  was  made  on  a  motion  to 
dismiss,  and  at  a  time  when  it  would  have  been  possi- 
ble, upon  a  trial  of  the  action,  for  the  plaintiffs 
therein  to  have  shown  that  a  fiduciary  relationship 
between  the  parties  arose  out  of  facts  extraneous 
to  the  various  leases,  assignments  and  other  docu- 
ments attached  as  exhibits  to  the  complaint  in  that 
action.  Upon  the  motion  for  summary  judgment  in 
the  Seaboard  case,  however,  the  Statement  of  Agreed 
Facts  in  that  action  precluded  the  existence  of  any 
such  fiduciary  relationship  unless  it  arose  out  of  the 
documents  attached  to  the  complaint  as  exhibits. 
Judge  Goodman,  however,  in  deciding  the  cross-mo- 
tions for  summary  judgment  in  the  Seaboard  case, 
adopted  the  reasoning  of  Judge  Harris  in  his  order 
made  upon  the  motion  to  dismiss.  The  posture  of 
the  case  at  the  time  of  the  motion  to  dismiss,  and  at 
the  time  of  the  cross-motion  for  summary  judg-ment 
in  the  Seaboard  case,  was  entirely  different.  This  is 
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for  the  i-(»as()ii  tliat  at  the  time  of  the  motion  to  dismiss 
there  niii^iit  have  been  cvidenee  extraneous  to  the 
pleadings  and  exliihits  wliieli,  if  presented  at  a  trial 
of  the  case,  would  have  disclosed  that  a  fiduciary  rela- 
tionship existed  between  the  parties;  at  the  time  of 
the  cross-motion  for  summaiy  judgment,  however,  it 
was  clear,  under  the  Statement  of  Agreed  Facts, 
that  the  only  way  in  which  plaintiffs  in  that  case  could 
show  the  existence  of  any  fiduciary  relationship  was 
by  demonstrating  that  such  relationship  was  created 
by  one  or  more  of  the  documents  attached  to  tjie 
complaint  and  exhibits. 

The  latter  is  now  the  precise  situation  in  this  case. 
Since  the  filing  of  the  Statement  of  Agreed  Facts 
herein,  the  ''arrangement"  of  coadventure  or  co- 
tenancy alleged  by  appellees  to  have  existed  between 
Kennedy  and  appellant's  predecessors  in  interest  must 
be  found,  if  it  exists  at  all,  in  some  of  or  all  the  docu- 
ments constituting  Exhibits  ''A"  to  "GG"  inclusive 
of  the  photostatic  copies  of  exhibits  accompanying  the 
Statement  of  Agreed  Facts. 

Unless,  therefore,  one  or  more  of  these  documents 
created  a  fiduciary  relationship  of  some  sort  between 
Kennedy  and  appellant's  predecessors  in  interest,  it 
is  clear  that  the  statute  of  limitations  has  long  since 
rim  on  the  appellees'  claims  and,  hence,  the  judgment 
appealed  from  is  erroneous  and  should  be  reversed. 

We  shall  examine  this  proposition  in  detail  later  in 
this  brief  when  commenting  upon  the  various  exhibits 
in  question. 
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The  attention  of  the  Court  is  invited  to  the  fact 
that  the  third  cause  of  action  of  the  complaint  (par. 
II;  R.  26)  avers  that  Franl^:  Kennedy  at  all  times 
reposed  the  greatest  confidence  and  trust  in  appellant 
and  its  predecessors  in  interest  and  in  their  represen- 
tations that  the  payments  made  by  them  to  Kennedy 
as  royalties  were  full,  true  and  correct,  and  that 
Kemiedy  relied  upon  such  representations.  Appel- 
lant's answer  denies  the  averments  concerning  such 
fiduciary  relationship,  trust,  confidence  and  reliance 
and  because  of  such  denials,  the  averments  of  trust, 
confidence  and  reliance  are  now  out  of  the  case,  since 
it  is  expressly  agreed  in  the  Statement  of  Agreed 
Facts  that,  so  far  as  the  pleadings  are  concerned, 
only  "the  matters  admitted  by  the  pleadings"  con- 
stitute material  evidence  in  this  case  (Statement  of 
Agreed  Facts,  par.  XVI;  R.  57). 

This  means  that  no  concealment  has  been  nor  can 
be  shown;  no  ''trust,  confidence  and  reliance"  can  be 
presumed;  and  no  fraud  has  been  averred  by  the 
appellees.  It  is  clear,  therefore,  that  the  appellees 
must  rely  upon  the  contents  of  the  exhibits  or  some 
of  them  to  spell  out  their  theory  of  fiduciary  relation- 
ship. 


THE  QUESTIONS  INVOLVED  ON  THIS  APPEAL. 

The  questions  involved  on  this  appeal  are: 
1.     Did  the  Court  below  err  in  adjudging  that  so 
much  of  appellees'  cause  of  action  or  claim  and  each 
count  thereof  as  pertains  or  relates  to  the  period  of 
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time  prior  to  November  21,  1946,  is  not  and  are  not 
barred  by  the  applicable  statutes  of  limitations  of  the 
State  of  California? 

2.  Did  the  Court  below  err,  in  necessarily  holding 
in  order  to  reach  its  determination,  either  that  (a) 
a  relationship  of  cotenancy  or  coadventure  existed 
})etween  Frank  Kennedy  or  any  of  appellees  herein, 
on  the  one  hand,  and  appellant  Honolulu  or  any  of 
its  predecessors  in  interest,  on  the  other  hand;  or 
(b)  that  there  was  a  confidential  relationship,  or  any 
fiduciary  relationship  existing  between  Frank  Ken- 
nedy or  any  of  appellees  herein,  on  the  one  hand, 
and  a])pellant  Honolulu  or  any  of  its  predecessors  in 
interest,  on  the  other  hand;  or  (c)  that  a  relationship 
of  trust  and  confidence,  or  trust  or  confidence,  existed 
between  Frank  Kennedy  or  any  of  appellees  herein, 
on  the  one  hand,  and  appellant  Honolulu  or  any  of 
its  predecessors  in  interest,  on  the  other  hand  ? 

3.  Did  the  Court  below  err  in  awarding  appellees 
damages  in  the  sum  of  $9,519.11  or  in  any  sum  what- 
soever ? 

The  manner  in  which  these  questions  are  raised  is 
by  an  examination  of  the  Statement  of  Agreed  Facts 
on  file  herein,  the  photostatic  copies  of  Exhibits  '^A" 
to  and  including  ''GG"  accompanying  said  state- 
ment, and  the  matters  admitted  by  the  pleadings. 
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ARGUMENT. 

POINT  ONE. 

THE  COXJET  BELOW  ERRED  IN  ADJUDGING  THAT  SO  MUCH  OP 
APPELLEES'  CAUSE  OF  ACTION  OR  CLAIM  AND  EACH 
COUNT  THEREOF  AS  PERTAINS  OR  RELATES  TO  THE 
PERIOD  OF  TIME  PRIOR  TO  NOVEMBER  21,  1946,  IS  NOT 
AND  ARE  NOT  BARRED  BY  THE  APPLICABLE  STATUTES 
OF  LIMITATIONS  OF  THE  STATE  OF  CALIFORNIA. 

This  is  simply  another  way  of  stating  that  appellees' 
entire  cause  of  action  is  barred  by  the  statute  of 
limitations,  since  the  claim  of  appellees  is  limited  to 
that  period  of  time  between  July  1,  1931  to  and  in- 
cluding August  29,  1935  (Statement  of  Agreed  Facts, 
par.  XI;  R.  53-54).  Appellees  make  no  claim  on 
account  of  imderpajnnent  of  royalties  after  August 
29,  1935.  The  money  judgment  in  the  sum  of  $9,519.11 
awarded  to  appellees  and  herein  appealed  from  by 
Honolulu  relates  only  to  such  period  of  time;  neither 
the  whole  nor  any  part  of  said  amount  is  allocable 
to  any  period  of  time  other  than  that  from  July  1, 
1931  to  and  including  August  29,  1935.  The  whole 
judgment  therefore  must  stand  or  fall  upon  the 
answer  to  the  question  of  whether  appellees'  cause 
of  action  was  or  was  not  barred  by  the  applicable 
statutes  of  limitations  of  the  State  of  California  four 
years  after  the  latter  date,  to  wit,  August  30,  1939. 

The  applicable  statutes  of  limitations  of  the  State 
of  California  are: 

(a)  Subdivision  1  of  Section  337  of  the  Code  of 
Civil  Procedure  of  the  State  of  California,  which 
provides  a  four-year  period  of  limitation  for: 

"An  action  upon  any  contract,   obligation  or 
liability  foimded  upon  an  instrument  in  writing, 


*  *  *  >> 
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(b)    Section  343  of  tlic  Code  of  Civil  Procedure 
of  the  State  of  California  which  reads  as  follows: 

''An  action  for  relief  not  hereinbefore  provided 
for  must  be  commenced  within  four  years  after 
the  cause  of  action  shall  have  accrued." 

Whether  appellees'  cause  of  action  be  founded  upon 
obligations  arising  out  of  a  written  instiiunent,  or  be 
cast  in  the  form  of  a  suit  for  accounting,  it  is  barred 
by  the  above  quoted  sections  of  the  California  statute 
unless  commenced  within  four  years. 

Alamitos  Land  Co.  v.  The  Texas  Company,  11 

C.A.2d  614,  618;  54  Pac.2d  489  (1936)  ; 
West   V.   Russell,   74   Cal.   544;    16   Pac.    392 
(1888). 

Appellees  concede  that  their  cause  of  action  and 
claim  is  barred  on  its  face  by  the  statute  of  limita- 
tions, and  that  hence  the  judgment  appealed  from  is 
erroneous,  miless  the  Court  below  was  correct  in  de- 
temiining  that  some  sort  of  fiduciary  relationship  pre- 
vented the  running'  of  the  statute.  To  demonstrate 
that  the  Court  below  erred  in  adjudging  that  the 
claim  was  not  statute  barred,  appellant  Honolulu  will 
next  take  up  the  various  grounds — in  fact,  the  only 
grounds— upon  which  the  Coui-t.  below  could  have 
rested  its  determination  that  the  claim  was  not  statute 
barred. 
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POINT  TWO. 

THE  COURT  BELOW  ERRED  IN  HOLDING,  IN  ORDER  TO  REACH 
THE  RESULT  THAT  APPELLEES'  CLAIM  WAS  NOT  BARRED 
BY  THE  STATUTE  OF  LIMITATIONS,  THAT  ANY  RELATION- 
SHIP OF  COTENANCY,  COADVENTURE,  CONFIDENTIAL  RE- 
LATIONSHIP, FIDUCIARY  RELATIONSHIP,  OR  RELATION- 
SHIP OF  TRUST  OR  CONFIDENCE,  OR  ANY  ONE  OR  MORE 
OF  SUCH  RELATIONSHIPS,  EVER  EXISTED  BETWEEN 
FRANK  KENNEDY  OR  THE  APPELLEES  HEREIN,  ON  THE 
ONE  HAND,  AND  APPELLANT  HONOLULU  OR  ANY  OF  ITS 
PREDECESSORS  IN  INTEREST,  ON  THE  OTHER  HAND. 

The  judgment  of  the  Court  below  is  necessarily 
predicated  upon  the  judgment  of  Judge  Harris  on 
the  motion  to  dismiss  in  the  case  of  Kennedy  v.  Sea- 
hoard  Oil  Company  heretofore  referred  to,  and  re- 
ported in  99  Fed.  Supp.  730.  We  shall  hereafter  ex- 
amine this  decision,  but  since  any  holding  of  the 
Court  below  as  to  the  existence  of  any  relationship 
of  cotenancy,  coadventure  or  other  fiduciary  relation- 
ship between  the  parties  is  necessarily  predicated 
upon  the  proposition  that  such  relationship  was  cre- 
ated by  the  various  contracts  and  agreements  between 
the  parties  (all  of  which  are  included  in  the  file  of 
exhibits),  we  must  first  examine  the  pertinent  docu- 
ments before  turning  to  the  applicable  law. 

A.     The  Exhibits. 

As  we  have  already  stated,  but  cannot  too  strongly 
emphasize,  if  any  fiduciary  relationship  of  whatever 
kind  existed  between  Frank  Kennedy  and  appellant's 
predecessors  in  interest  it  must  have  been  created 
by,  or  must  have  arisen  by  reason  of,  various  assign- 
ments, leases,  contracts  and  other  agreements  between 
the  parties,  all  of  which  are  embodied  in  the  file  of 


23 


photostatic  copies  of  Exhibits  "A"  throiift'h  **GCt"  in- 
clusive. \Vc  will  therefore  examine  these.  Before 
doint;-  this,  liowcver,  it  is  appropriate  and  correct 
to  state  tliat  in  none  of  ihe  exliil)its  which  rebate  to 
the  so-caUed  Kennedy  lease  lands  is  there  to  be  found 
anything  which  accords  to  Kennedy  or  his  executors 
any  right  to  enter  into  possession  or  occupancy  of  any 
of  the  described  so-called  Kennedy  lease  lands  for 
any  purpose  whatsoever  or  at  all.  In  brief,  appellant 
Honolulu  and  its  predecessors  in  interest  have  and 
had  the  right  to  "*  *  *  hold,  enjoy  and  exercise  the  ex- 
clusive right  to  demand  and  under  its  terms  to  enter 
into  possession  and  occupancy  of  *  *  *"  such  lands  for 
the  purpose  of  drilling  and  producing  oil  and  gas 
therefrom.  Now  to  examine  Exhibits  ''A"  through 
"G"  inclusive  in  detail. 

Exhibit  "A'\  Exhibit  "A"  in  the  special  folder 
accompanying  the  Statement  of  Agreed  Facts  is  a 
copy  of  a  grant  deed  dated  January  6,  1927  by  which 
Frank  Kennedy  and  his  wdfe  granted  to  Kettleman 
Oil  Corporation  the  Southwest  Quarter  of  Section 
22,  Township  21  South,  Range  17  East  M.D.B.&M. 
(the  Kemiedy  fee  land).  By  it  Kennedy  conveyed 
aU  the  property,  reserving  to  himself  and  wife,  how- 
ever, 4%'%  of  all  the  oil,  casinghead  gasoline  and 
natural  and  dry  gas  (after  deducting  the  costs  of 
manufacture)  produced  and  saved  from  a  portion 
of  the  conveyed  area;  this  deed  also  reserved  "ly^Jo 
of  said  hydrocarbon  products  produced  and  saved 
from  another  portion  of  the  conveyed  area.  This  deed 
further  provided  as  follows: 
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"All  the  terms  and  conditions  of  this  reservation 
and/or  exception  shall  be  binding  upon  and  inure 
to  the  benefit  of  the  heirs,  administrators,  suc- 
cessors and  assigns  of  the  respective  parties  hereto 
and  shall  be  construed  as  covenants  running  with 
the  said  lands  hereinabove  described. ' ' 

This  instrmnent  shows  that  Kemiedy  and  his  ^vife 
were  owners  in  fee  of  the  property,  all  of  which  they 
conveyed  to  Kettleman  Oil  Corporation,  reserving 
4%%  and  2%%  of  the  oil  and  gas.  The  gi'antors  thus 
reseiwed  to  themselves  a  portion  of  the  "oil  and  gas 
estate",  the  balance  of  which  was  conveyed  to  the 
grantee.  The  legal  effect  of  this  deed  will  be  discussed 
later. 

Exliihit  ''B'\  Exhibit  "B''  is  a  copy  of  an  assign- 
ment dated  January  6,  1927,  from  Frank  Kemiedy  to 
Kettleman  Oil  Corporation,  whereby  Kennedy  as- 
signed to  Kettleman  Oil  Corporation  "all  his  right, 
title  and  interest  of  every  kind  and  nature''  in  and 
to  United  States  Oil  and  Gas  Prospecting  Permit 
Serial  Xo.  Visalia  09551.  covering  the  described  prop- 
erty in  Fresno  County,  which  aggi*egated  some  2556.58 
acres  (a  portion  of  the  Kemiedy  lease  lands).  The 
assignment  further  provides  that  Kettleman  Oil  Cor- 
poration, its  successors  and  assigns,  should  hold,  enjoy 
and  exercise  "the  exclusive  right  to  demand  and 
under  its  terms  to  enter  into  possession  and  occu- 
pancy of  the  said  lands  for  all  purposes".  This  pro- 
vision covered  not  only  the  permit  but  all  extensions 
thereof.  The  assignee.  Kettleman  Oil  Corporation. 
in   consideration   of   this   assigmnent   agreed  to   pay 
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to  Konnody  an  overriding  royalty  equal  to  5%  of  all 
the  oil  produced  and  saved  from  such  portions  of  the 
lands  as  to  wliicli  tlie  United  States  might  grant  to 
Kettleman  Oil  Corporation  a  preferential  5%  lease; 
Kettleman  was  to  i)ay  to  Keimedy  an  overriding  roy- 
alty of  3%  as  to  all  lands  on  which  the  United  States 
granted  to  Kettleman  a  lease  at  a  minimum  royalty 
of  12^2% •  This  agreement  in  turn  provided  that 
these  provisions  should  be  construed  as  "a  reser^^ation 
of  the  aforesaid  overriding  royalties  and  as  covenants 
running  with  the  said  lands". 

This  instrument  discloses  that  Kettleman  had  the 
exclusive  right  to  go  upon  and  operate  the  property, 
and  its  duty  thereunder  was  to  pay  the  stipulated 
royalties  to  Kennedy. 

This  agreement  further  provided  for  an  additional 
overriding  royalty  of  2%  to  Kennedy  on  certain  other 
lands,  to  wit,  the  northeast  quarter  of  Section  Twenty; 
the  north  half  of  Section  Thirty;  the  north  half  of 
Section  Twenty-eight,  and  the  north  half  of  the 
northeast  quarter  of  Section  Thirty-two,  all  in  Town- 
ship 21  South,  Range  17  East,  M.D.B.&M.  (a  portion 
of  the  Kennedy  lease  lands). 

Exhibit  *'C".  This  document  is  an  overriding  roy- 
alty agreement  dated  January  6,  1927,  between  Ken- 
nedy and  Kettleman  Oil  Corporation  reciting  that 
Kennedy  had  on  that  date  assigned  to  Kettleman 
Oil  Corporation  all  his  right,  title  and  interest  in 
United  States  Oil  and  Gas  Prospecting  Permit  No. 
Visalia  09551  (subject  to  the  overriding  royalties 
therein  provided),  and  it  recites  that  Kettleman  has 
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agreed  to  sell  and.  transfer  to  Kennedy  additional 
royalties.  The  assignment  then  provides  that  Kettle- 
man  sells,  assigns  and  transfers  to  Kennedy  an  over- 
riding royalty  of  2%  on  certain  other  lands  therein 
described,  that  is,  lands  in  which  Kettleman  had  the 
operating  rights  but  in  which  Keimedy  had  no  inter- 
est whatever.  This  document  created  an  obligation 
on  the  part  of  Kettleman  to  pay  to  Kennedy  a  royalty 
in  an  amount  equal  to  2%  of  the  production  from  said 
lands  and  nothing  more.  These  lands,  the  description 
of  which  is  omitted  for  brevity,  are  also  referred  to 
herein  as  the  Kennedy  lease  lands. 

Exhibit  ''D'\  This  is  a  supplementary  overriding 
royalty  agreement  dated  December  6,  1928,  reciting 
the  execution  of  the  overriding  royalty  agreement  of 
January  6,  1927  (Exhibit  ''C")  and  provides  that 
Kettleman  agrees  to  pay  to  Kennedy  an  additional 
overriding  royalty  of  2%  on  certain  other  lands 
described  in  Exhibit  "D",  the  description  of  which 
is  omitted  for  brevity.  These  are  also  referred  to 
as  the  Kennedy  lease  lands,  all  of  which  are  described 
in  the  Statement  of  Agreed  Facts  (par.  VII;  R.  49- 
51). 

By  this  instrument  Kettleman  agreed  to  pay  the 
stipulated  overriding  royalty  to  Kennedy  from  the 
described  property,  Kennedy  having  no  interest  what- 
ever therein  except  as  created  by  this  document. 

Exhibit  ^'E".  This  might  be  said  to  be  the  last  and 
most  important  operative  document,  the  balance  of  the 
exhibits  consisting  mainly  of  mesne  conveyances.    We 
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shall  therefore  examine  Exhibit  *'E"  in  slightly 
greater  detail.  It  is  an  ojx'vating  agreement  dated 
January  6,  1927,  l)etween  Kennedy  and  Kettlcniaii  Oil 
C'orporation.  It  recites  that  whereas  Kennedy  owns 
Oil  and  Gas  l^rospecting  Permit  No.  Visalia  09551 
coveiing  the  2556.58  acres  (described  in  Exhibit  ''B") ; 
and  whereas  he  desired  the  exploitation  of  the  prop- 
erty for  oil  and  gas;  and  whereas  Kettleman  is  finan- 
cially able  to  do  so,  it  is  therefore  agreed: 

1.  Kettleman  is  given  the  exclusive  right  to  enter 
upon  and  to  occupy  the  described  land  for  the  purpose 
of  prospecting,  drilling  for,  developing,  producing, 
marketing  and  refining  all  oil,  gas,  casinghead  gaso- 
line, and  other  hydrocarbon  substances; 

2.  Kettleman  agrees  to  keep  and  perform  all  drill- 
ing obligations  pursuant  to  the  permit  and  all  exten- 
sions thereof ; 

3.  If  oil  and  gas  is  discovered  on  the  property 
Kennedy  agreed  to  apply  for  a  lease  covering  the 
property  and  to  select  as  the  acreage  to  be  included 
in  the  5%  Government  royalty  area  all  of  Section  28, 
Township  21  South,  Range  17  East,  M.D.B.&M.,  and 
he  further  agreed  to  assign  any  lease  issued  to  him  to 
Kettleman,  subject  to  the  approval  of  the  Department 
of  the  Interior; 

4.  Kettleman  agreed  to  pay  to  Kennedy  the  same 
royalties  as  specified  in  Exhibit  "B"  (the  lands  here 
are  the  same  as  those  described  in  Exhibit  ''B")  ; 

5.  Kennedy  agreed  without  additional  considera- 
tion at  any  time  and  on  the  request  of  Kettleman  to 
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deliver  to  such  persons  as  Kettleman  should  designate 
an  instrument  sufficient  to  assign  to  Kettleman,  or  its 
successors  or  assigns,  all  of  Kennedy's  interest  in  the 
permit,  subject  to  the  reservation  of  the  above  royal- 
ties; and 

6.  Kennedy  represented  that  he  had  granted  no 
undisclosed  or  adverse  titles  to  the  oil  and  gas  on  this 
property. 

This  dociunent  discloses  that  as  to  the  Kennedy  lease 
lands,  Kennedy  had  only  a  right  to  enter  and  prospect 
under  the  United  States  Prospecting  Permit;  that  he 
granted  all  right  he  had  thereunder  to  Kettleman ;  that 
Kettleman 's  only  obligations  imder  the  instrument 
were  to  comply  with  the  terms  of  the  permit  and  any 
extension  thereof,  and  any  lease  which  might  there- 
after be  issued,  and  in  the  event  of  the  discovery  of 
oil  and  gas,  to  pay  the  stipulated  royalties  to  Kennedy. 

Exhibits  ''F"  through  ''TJ"  inclusive.  Exhibits  "F" 
through  "U"  inclusive  are  various  mesne  assignments 
and  conveyances  whereby  the  rights  and  obligations 
created  by  the  foregomg  Exhibits  ''A"  through  ''E" 
inclusive,  eventually  came  to  be  held  and  assumed  by 
appellant  herein.  It  would  not  aid  in  the  determina- 
tion of  this  appeal  to  trace  at  length  these  various 
assignments.  It  is  agreed  in  the  Statement  of  Agreed 
Facts  (par.  VIII;  R.  51)  that  appellant  succeeded  to 
and  assumed  all  the  rights,  liabilities  and  obligations 
of  its  predecessors  in  interest,  Kettleman  Oil  Corpora- 
tion, Pacific  Western  Oil  Company,  and  Kettleman 
and  Inglewood  Coi^poration,  in  the  lands  affected  by 
the  foregoing  exhibits. 
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Exhibits  "V"  and  ''W'\  Exhibit  "V"  is  United 
States  Oil  and  Gas  Lease  No.  Sacramento  019438(c)  ; 
Exhibit  "W"  is  United  States  Oil  and  Gas  Lease  No. 
Sacramento  ()19438(d).  These  leases  cover  the  lands 
descri])ed  therein  which  are  a  portion  of  what  we  have 
referred  to  as  the  Kennedy  lease  lands. 

Exhibit  ''X'\  Exhibit  "X"  is  the  Kettleman  North 
Dome  Unit  Agreement.  We  shall  not  analyze  this, 
and,  ill  fact,  do  not  imderstand  what  pertinency  it 
has  to  any  of  the  questions  presented  on  this  appeal. 

Exhibit  ^'Y".  These  are  the  articles  of  incorpora- 
tion and  by-laws  of  the  Kettleman  North  Dome  Asso- 
ciation. The  foregoing  comment  applies  to  this  ex- 
hibit. 

Exhibits  ''Z''  and  ''AA'\  These  exhibits  were 
royalty  owners'  consents  and  agreements  whereby 
Kennedy  consented  to  Honolulu's  predecessors  in 
interest  becoming  members  of  the  Kettleman  North 
Dome  Association  with  respect  to  all  the  property 
involved  in  this  litigation  except  the  south  half  of  the 
southwest  quarter  of  Section  22,  Township)  21  South, 
Range  17  East,  M.D.B.&M.  (see  Statement  of  Agreed 
Facts,  par.  XII;  R.  54). 

Exhibit  ''BB'\  This  is  an  agi'eement  between  Ken- 
nedy and  Honolulu's  predecessors  in  interest  dated 
January  1,  1940,  with  reference  to  tolling  the  statute 
of  limitations  on  any  of  Kennedy's  claims  pending  the 
determination  of  the  action  brought  by  the  United 
States  of  America  against  the  General  Petroleum  Cor- 
poration.   This  is  the  action  referred  to  in  the  affidavit 
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of  Herbert  W.  Clark  (R.  60).  This  agreement  does 
not  affect  the  questions  upon  this  appeal  since  it  did 
not  purport  to  affect  any  rights  which  might  have 
theretofore  become  statute  barred. 

Exhibit  ''CC".  This  is  an  undated  copy  of  a  docu- 
ment entitled  ''Assiunption  of  Obligations''  whereby 
Honolulu,  among  others,  assimaed  the  rights  and  obli- 
gations of  its  predecessors  in  interest  (as  has  been 
already  stipulated). 

Exhibit  ''DD'\  This  is  a  tabulation  showing  the 
additional  amount  of  royalties  to  which  appellees 
would  be  entitled,  on  their  theory  of  the  case,  for  the 
period  from  July  1,  1931  to  August  29,  1935. 

Exhibit  "EE'\  This  is  a  monthly  statement  sub- 
mitted by  Pacific  Western  Oil  Company  to  Frank 
Kennedy  covering  the  month  of  August  1934 ;  it  is  an 
exemplar  of  the  monthly  statements  submitted  to  and 
received  by  Kennedy  during  the  period  of  time  in 
question. 

Exhibits  ''FF"  and  "GG'\  These  are  letters  ex- 
plaining why  no  allocation  of  royalties  was  ever  due  to 
Kennedy  on  account  of  the  south  half  of  the  southwest 
quarter  of  Section  22,  Township  21  South,  Range  17 
East,  M.D.B.&M. 

Exhibit  "HH"  (contaiued  in  addendmn  to  the 
Statement  of  Agi*eed  Facts).  This  is  an  exemplar  of 
identical  form  letters  sent  during  the  period  of  time  in 
question  by  Kennedy  to  Honolulu's  predecessors  m 
interest  upon  receipt  by  him  of  his  monthly  royalty 
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checks  accompanied  by  the  statement  in  the  forai  of 
Exhibit  -EE". 

B.     The  Legal  Effect  of  the  Exhibits. 

1.     Did  any  or  all  of  the  various  documents  create  a  joint  adventure  be- 
tween the  parties? 

Without  again  reviewing  the  exhibits,  it  is  perfectly 
obvious  that  they  are  nothing  more  than  tlie  usual 
every-day  assignments,  leases  and  operating  agi*ee- 
ments  in  conmion  use  in  the  oil  and  gas  industry.  The 
legal  effect  of  these  documents  must  be  judged  by  the 
applicable  ])rinciples  of  law  and  not  by  any  character- 
ization foimd  in  appellee's  complaint  of  these  agree- 
ments, leases  and  other  docimients  as  constituting 
agreements  of  ** cotenancy"  or  "coadventiire". 

Appellees  speak  of  a  "eoadventure"  as  having 
existed  between  the  parties,  which  must  mean  a  joint 
adventure,  since  the  teims  in  law  are  interchangea))le. 
It  is  clear  that  none  of  the  exhibits  created  a  joint 
adventure  between  the  parties  because  none  of  the 
essential  elements  of  a  joint  adventure  were  present 
in  any  of  them.  These  elements  are  clearly  defined 
in  the  case  of  Beck  r.  Cagle,  46  C.A.2d  152,  115  P.2d 
613  (1941)  to  be  as  follows:  (a)  a  commimity  of  inter- 
est in  the  object  of  the  undertaking:  (b)  an  equal 
right  to  direct  and  govern  the  conduct  of  the  other 
parties  to  the  adventure  with  respect  thereto;  (c)  a 
share  in  the  profits  and  in  the  losses,  if  any;  and  (d)  a 
close  or  even  fiduciary  relationship  between  the 
parties. 
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At  least  two  elements  are  always  necessary  to  con- 
stitute a  joint  adventure,  and  these  ar(\  a  community 
of  interest  and  a  sharing  of  profits  and  losses. 

Quinn  v.  Recreation  Park  Association,  3  Cal,2d 

725,  46  P.2d  144  (1935)  ; 
TTeehner  v.  Sen(Jernian,  85  Cal.  Ap]).  19(),  259 

Pac.  106  (1927)  ; 
Howard  v.  Socicfa,  etc.,  62  C.A.2d  842,  145  P.2d 
635  (1944). 

A  joint  adventure  or  "coadventure"  is  often  stated 
to  be  nothing  more  than  a  partnership  undertaken  1)\' 
two  or  more  persons  jointly  to  carry  out  a  single  busi- 
ness enterprise  for  profit ;  in  effect,  a  partnershij)  for 
a  single  transaction. 

Hamen  v.  Burford,  212  Cal.  100,  297  Pac.  908 
(1931). 

It  is  stated  in  the  often  cited  case  of  Motion  Picture 
Enterprises  v.  Pantages,  91  Cal.  App.  677,  267  Pac. 
550  (1928)  at  page  682: 

''*  *  *  in  order  to  bring  a  contract  within  the  legal 
designation  of  a  copartnership  or  a  joint  enter- 
prise, it  must  appeal'  that  the  parties  thereto  are 
associated  together  for  the  joint  ])enefit  of  all ; 
that  they  are  joint  owners  of  the  property  belong- 
ing to  the  association  and  share  jointly  in  tlic 
profits  as  well  as  in  the  same  proportion  bear  the 
losses  that  might  result  from  the  enterprise." 

Testing  the  exhibits  by  these  rules,  it  is  clear  that 
none  of  the  documents  created  a  joint  adventure  be- 
tween the  parties,  since  Kennedy  would  not  share  in 
any  profits  or  losses  of  the  operating  companies.  Simi- 
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l;irly,  those  (•«>iiii)aiii('s  would  iiol  share  in  any  profits 
or  losses  of  Kennedy.  MMie  (tpei'aHnu'  eoinpanies  agreed 
to  pay  Kennedy  certaiii  royalties  in  the  excnt  ol'  the 
(lis('o\('i'y  (d'  (»il  atid  .i;as.  Ivennedy  had  no  I'iuiil  to 
direct  oi-  conti'ol  the  acti\ities  of  the  o|)eratini;'  coin- 
])anies  in  i-ei;ai"d  to  the  ojxM'ation  of  tin*  pi'opej'ties, 
their  rights  of  occupation  and  ojxM'ation  heiuL!,'  exclu- 
sively in  them.  The  coiu])anies  had  all  the  opei'atiiit:^ 
i'i,i;hts  and  Kennedy  had  a  i'i,i;ht  to  l)e  paid  royalties. 
Thei'c  was  no  coiniuuiuty  of  interest  in  the  object  of 
the  undortakiTi^-  oi*  in  the  pi'operty  in\(d\-e(l. 

Fi\(Mi  if  KcMinedy  and  the  op^'ratin^'  companies  had 
heeii  co-owners  of  the  lease,  tins  woidd  not  of  itscdf 
lia\'e  created  a  Joint  adNcnture  l)etw(>en  them.  In 
Boivmorstcr  v.  Carroll,  23  Pod.2d  825  (CCA.  S,  1928), 
several  pai'ties  entered  iido  an  a,!;i'<'ement  to  pui'chase 
an  oil  and  j^as  l(>as(>.  Kach  was  to  own  an  un(li\ided 
one-fourth  intei'cst  thercMU.  The  (\)Ui't  held,  at  p;i^"e 
827,  that  althon^li  they  w(M-e  Joiid  owners  of  the  h^ase 
this  fact  did  not 

"*  *  *  without  more,  establish  between  tluMu  the 
relation  of  Joint  adv(Mitui'ei"s  *  *  *.  A|)pellants 
failed  to  (establish  the  existence  of  a  combination 
betwecMi  them  *  *  *  for  the  |)nr])ose  of  Jointly 
makiuii,-  a  |)roHt  at  oi*  pvioi-  to  the  time  Walter 
Carroll  acMjuired  the  assi^iunent  of  tlie  oil  and  .i;'as 
lease." 

The  unifoi'in  rul(>  in  ('aliToi-nia,  as  stated  in  the  case 
of  Spier  r.  Lain/,  [  (^al.2d  711,  53  !\2d  138  (1935), 
is  that  even  thouidi  it  b(>  shown  that  thei'e  was  to  b(>  a 
division  of  the  profits  of  an  enterpi-ise  this  of  itself 
does  not  establish  a  joint  adventui-(\    In  the  Sjncr  case 
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the  Court  was  considering  whether  a  drilling  con- 
tract created  a  joint  adventure.  Various  persons  had 
advanced  money  to  enable  the  defendant  to  drill  oil 
wells,  and  they  were  to  receive  certain  percentages  of 
the  production  therefrom  after  being  reimbursed  the 
money  they  had  advanced.  One  question  at  the  trial 
was  whether  a  partnership  or  joint  adventure  existed 
between  the  parties.  The  trial  court  found  that  no 
joint  adventure  existed  and,  on  appeal,  plaintiff 
claimed  that  the  fact  that  there  was  to  be  a  division 
of  the  profits  necessitated  the  finding  that  there  was 
a  joint  adventure.  The  Supreme  Court  of  California, 
however,  in  affirming  the  decision  of  the  trial  court, 
stated,  speaking  of  the  element  of  division  of  profits 
(p.  716)  : 

"But  this  feature  of  the  agreement  has  long  been 
held  not  to  require  a  conclusion  that  a  partnership 
relation  existed  where  also  there  was  no  joint  par- 
ticipation in  the  management  and  control  of  the 
business,  *  *  *  the  presence  of  the  same  element 
is  necessary  to  constitute  the  parties  joint  ad- 
venturers." 

To  the  same  effect: 

Neet  V.  Holmes,  25  Cal.2d  447,  154  P.2d  854 

(1944) ;  ^ 

Stoddard  v.  Goldenherg,  48  C.A.2d  319,  119  P.2d 

800  (1941)  ; 
Enos  V.  Picacko  Gold  Mining  Company,  56  C.A. 

2d  765, 133  P.  2d  663  (1943). 

A  case  from  New  York  contains  a  particularly  apt 
statement    of    the    reason    why    the    appellees    have 
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cndoavoiHHl  to  eliaractorizc  tlio  cxliihits  as  agreomcnts 
of  ''coadvcnturo".  Tn  Wei.wcr  ?•.  lienenson,  89  N.Y.S. 
2d  331,  275  A])]).l)iv.  324  (1949),  tlio  court  was  con- 
sidcriuu'  wlicthov  an  agreement  for  tlie  aeciuisition 
of  property  constituted  a  joint  adventure,  and  tlie 
])oint  was  determinative  of  the  case  because  the  agree- 
ment was  oral  and  otherwise  unenforceable  under  the 
statute  of  frauds  unless  a  joint  adventure  existed.  The 
Court  said  at  page  332 : 

''This  legal  divStinction  for  many  years  has 
caused  parties  desiring  to  enforce  oral  contracts 
for  the  conveyance  of  land  to  endeavor  to  spell 
out  joint  ventures  or  partnerships,  in  order  to 
escape  the  bar  of  the  statute  of  frauds.  The  evi- 
dence in  litigations  of  this  kind  should  be  scrutin- 
ized in  order  to  determine  whether  the  facts  war- 
rant a  conclusion  that  a  joint  venture  or  partner- 
ship was  formed." 

The  remarks  of  the  court  in  this  case  apply  equally 
well  to  the  bar  of  the  statute  of  limitations. 

Appellant  Honolulu  submits  that  none  of  the  ex- 
hibits, whether  taken  separately  or  in  their  entirety, 
created  any  relationship  of  joint  adventure  between 
the  parties,  since: 

(a)  there  was  no  community  of  interest  in  the 
object  of  the  undertaking;  the  operating  com- 
panies had  all  the  operating  rights  and  the  rights 
to  possession  and  Kemiedy  had  a  contract  right  to 
be  paid  royalties ;  neither  party  had  an  interest  in 
anything  that  the  other  party  had  an  interest  in; 

(b)  there  was  no  equal  right  to  direct  or  govern 
the  conduct  of  the  other  parties;  and 
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(c)  there  was  no  sharing  of  profits  or  losses; 
Kennedy  would  have  asserted  this  fact  if  the 
operating  companies  had  drilled  a  dry  well  and 
then  requested  Kennedy  to  contribute  toward  the 
losses. 

Tested  by  every  rule  adhered  to  by  the  California 
courts,  neither  all  nor  any  of  the  pertinent  documents 
established  the  relationship  of  jomt  adventurers  or 
"  coadventurers "  between  the  parties. 

No  fiduciary  relationship  between  the  parties  could 
have  arisen  out  of  their  status  as  joint  adventurers 
because  that  status  did  not  exist. 

2.     Did  any  of  or  all  the  various  documents  create  a  relationsliip  of  co- 
tenancy between  the  parties? 

Persons  may  be  co-owners  of  property  without  being 
engaged  in  a  joint  adventure.  It  is  therefore  neces- 
sary to  determine  whether  Kennedy  and  the  operating 
companies  were  '^cotenants"  of  any  property,  since 
appellees  allege  in  their  complaint  that  a  fiduciary  re- 
lationship arose  because  the  parties  were  cotenants  of 
something.  In  this  connection  we  must  deal  separately 
with  two  categories  of  property  involved  in  this  litiga- 
tion— first,  the  Kennedy  fee  land  and  second,  the  Ken- 
nedy lease  lands. 

First,  as  to  the  Kennedy  fee  land — Kennedy  owned 
the  land  and  all  minerals  therein  in  fee.  By  Exhibit 
"A"  he  granted  this  property  to  Kettleman  Oil  Cor- 
poration and  reserved  to  himself  a  portion  of  the  oil 
and  gas  estate.  It  is  possible  that  Kennedy  and 
Kettleman,  as  to  the  Kennedy  fee  land,  were  therefore 
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I  cotenants  of  the  minci-al  ostato,  For  the  reason  that  all 
said  mineral  estate  was  originally  owned  by  Kennedy; 
he  conveyed  a  paii;  of  it  and  reserved  a  pai-t  of  it, 
thus  making  his  grantee  and  himself  co-owners  of  the 
mineral  estate.  See,  for  exam^ile,  TAttle  v.  Mountain 
View  Dairies,  35  Cal.2d  232,  217  P.2d  416  (1950).  This 
fact,  however,  is  without  legal  significance  since  it  is 
agreed  in  the  Statement  of  Agreed  Facts  (par.  XII; 
R.  54)  that  no  production  from  or  allocable  to  the 
Kennedy  fee  land  is  involved  in  this  litigation.  If 
Kennedy  and  Kettleman  (and  Kettleman's  successors 
in  interest)  were  cotenants  of  the  oil  and  gas  estate 
in  the  Kennedy  fee  land,  that  fact  is  without  signifi- 
cance since  this  litigation  does  not  involve  any  recov- 
eiy  in  relation  to  such  lands.  The  relationship  of 
Kennedy  and  Kettleman,  as  to  the  Kennedy  fee  land, 
is  therefore  out  of  this  case. 

It  is  only  from  what  we  call  the  Kennedy  lease 
lands  that  there  was  any  production  involved  in  this 
litigation.  The  crucial  question  therefore,  on  this 
phase  of  the  matter,  is  whether  any  cotenancy  existed 
between  the  parties  as  to  the  Kennedy  lease  lands  ? 

Appellant  points  out  that  before  the  execution  of 
the  documents  affecting  the  lease  lands  (Exhibits  B, 
C,  D  and  E)  all  that  Kennedy  had  in  regard  to  these 
lands  was  a  United  States  Oil  and  Gas  Prospecting 
Permit,  which  gave  him  the  right  to  go  upon  the  lands 
and  prospect  for  oil  and  gas.  Under  any  subsequent 
leases  he  would  have  no  greater  right,  i.e.,  he  was 
simply  to  be  a  lessee  of  the  United  States,  since  the 
United  States  and  not  Kennedy  owned  this  land.    It 
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(c)  there  was  no  sharing  of  iDrofits  or  losses; 
Kennedy  would  have  asserted  this  fact  if  the 
operating  companies  had  drilled  a  dry  well  and 
then  requested  Kennedy  to  contribute  toward  the 
losses.  ■ 

Tested  by  every  rule  adhered  to  by  the  California 
courts,  neither  all  nor  any  of  the  pertinent  documents 
established  the  relationship  of  joint  adventurers  or 
'^coadventurers"  between  the  parties. 

No  fiduciary  relationship  between  the  parties  could 
have  arisen  out  of  their  status  as  joint  adventurers 
because  that  status  did  not  exist. 

2.     Did  any  of  or  all  the  various  documents  create  a  relationship  of  co- 
tenancy between  the  parties? 

Persons  may  be  co-owners  of  property  without  being 
engaged  in  a  joint  adventure.  It  is  therefore  neces- 
sary to  determine  whether  Kemiedy  and  the  operating 
companies  were  "cotenants"  of  any  property,  since 
appellees  allege  in  their  complaint  that  a  fiduciary  re- 
lationship arose  because  the  parties  were  cotenants  of 
something.  In  this  connection  we  must  deal  separately 
with  two  categories  of  property  involved  in  this  litiga- 
tion— first,  the  Kennedy  fee  land  and  second,  the  Ken- 
nedy lease  lands. 

First,  as  to  the  Kennedy  fee  land — Kennedy  owned 
the  land  and  all  minerals  therein  in  fee.  By  Exhibit 
"A"  he  granted  this  property  to  Kettleman  Oil  Cor- 
poration and  reserved  to  himself  a  portion  of  the  oil 
and  gas  estate.  It  is  possible  that  Kennedy  and 
Kettleman,  as  to  the  Kennedy  fee  land,  were  therefore 
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cotenants  of  the  mineral  estate,  for  the  reason  that  all 
said  miiiei'al  estate  was  originally  owned  by  Kennedy; 
he  conveyed  a  i)ai't  of  it  and  reserved  a  pait  of  it, 
thus  making  his  grantee  and  himself  co-owners  of  the 
mineral  estate.  See,  for  example.  Little  v.  Mountain 
View  Dairies,  35  Cal.2d  232,  217  P.2d  416  (1950).  This 
fact,  however,  is  without  legal  significance  since  it  is 
agreed  in  the  Statement  of  Agreed  Facts  (par.  XTI; 
R.  54)  that  no  production  from  or  allocable  to  the 
Kennedy  fee  land  is  involved  in  this  litigation.  If 
Kennedy  and  Kettleman  (and  Kettleman's  successors 
in  interest)  Avere  cotenants  of  the  oil  and  gas  estate 
in  the  Kennedy  fee  land,  that  fact  is  without  signifi- 
cance since  this  litigation  does  not  involve  any  recov- 
ery in  relation  to  such  lands.  The  relationship  of 
Kennedy  and  Kettleman,  as  to  the  Kennedy  fee  land, 
is  therefore  out  of  this  case. 

It  is  only  from  what  we  call  the  Kennedy  lease 
lands  that  there  was  any  production  involved  in  this 
litigation.  The  crucial  question  therefore,  on  this 
phase  of  the  matter,  is  whether  any  cotenancy  existed 
between  the  parties  as  to  the  Kennedy  lease  lands  ? 

Appellant  points  out  that  before  the  execution  of 
the  documents  affecting  the  lease  lands  (Exhibits  B, 
C,  D  and  E)  all  that  Kennedy  had  in  regard  to  these 
lands  was  a  United  States  Oil  and  Gas  Prospecting 
Permit,  which  gave  him  the  right  to  go  upon  the  lands 
and  prospect  for  oil  and  gas.  Under  any  subsequent 
leases  he  would  have  no  greater  right,  i.e.,  he  was 
simply  to  be  a  lessee  of  the  United  States,  since  the 
United  States  and  not  Kennedy  owned  this  land.    It 
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is  pertinent,  therefore,  to  consider  just  what  interest 
Kennedy  conveyed  by  the  execution  of  the  documents 
referred  to  as  Exhibits  ''B",  ''C",  ''D"  and  "E". 

Kennedy  did  not  by  these  dociunents  reserve  to 
himself  (as  in  the  case  of  the  fee  land)  a  portion  of 
the  oil  and  gas  estate,  because  he  granted  to  the  operat- 
ing companies  all  his  rights  of  entry  and  possession. 
These  documents  demonstrate  that  not  only  did  Ken- 
nedy assign  everything  he  had  to  the  operating  com- 
panies, but  that  he  was  specifically  excluded  by  these 
instruments  from  any  rights  of  entry,  operation  or 
production  thereunder.  The  operating  companies  in 
return  promised  to  pay  to  Kennedy  a  royalty  equal  in 
amount  to  certain  percentages  of  any  oil  or  gas  pro- 
duced. Under  this  set  of  facts,  of  what  estate  could 
Kennedy  and  the  operating  companies  have  been  co- 
tenants?  The  Supreme  Court  of  California  answered 
this  question  in  the  landmark  case  of  La  Laguna 
Ranch  Co.  v.  Dodge,  18  Cal.2d  132,  114  P.2d  351 
(1941).  The  Court  in  this  case  settled  once  and  for 
all  that  the  only  thing  that  an  oil  and  gas  lessee  (this 
is  all  that  Kennedy  was)  has  in  the  way  of  an  interest 
in  the  leased  lands  is  a  profit  a  prendre,  that  is,  the 
right  to  go  upon  the  property  to  remove  a  part  of  the 
substance  of  the  land.  When  Kennedy  assigned  his  oil 
and  gas  prospecting  permits  and  other  interests  of  a 
leasehold  nature  to  the  operating  companies,  he  as- 
signed away  his  entire  profit  a  prendre,  and  there  was 
nothing  left  in  him  of  which  he  and  the  operating  com- 
panies could  be  cotenants.  As  simply  stated  in  the  La 
Laguna  case  at  page  138  of  18  Cal.2d: 
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''Similarly,  while  the  ojx'ratiiit;-  lessee  may  as- 
Ri,c:n  an  intorost  in  liis  profit  a  prendre  whieli  is 
intended  to  make  the  assii^nee  a  tenant  in  common 
of  his  entii'e  leasehold  estate,  he  may,  on  the  other 
hand,  intend  to  retain  in  himself  the  operating 
rie:hts  contained  in  the  profit  a  prendre,  convey- 
ing to  the  assignee  merely  a  fractional  share  of  the 
oil  and  gas  produced  in  the  form  of  an  overriding 
royalty.  (See  Schiffwan  v.  Bichfeld  Oil  Co., 
supra,  ftp.  224,  225.)  Thus,  in  so  far  as  Payne  v. 
CaJlahmi,  supra,  holds  that  the  fractional  interests 
created  either  by  the  lessor  or  the  operating  lessee 
constitute  a  tenancy  in  common  in  a  profit  a 
prendre  as  a  matter  of  laAv,  it  is  expressly  disap- 
proved. In  any  case,  the  intention  of  the  parties 
is  controlling,  and  in  the  absence  of  a  clear  indica- 
tion that  such  was  the  intent,  the  court  will  not 
construe  royalty  interests  created  for  the  dura- 
tion of  a  specific  oil  and  gas  lease  as  granting  the 
right  to  enter  upon  the  land  in  question  for  the 
purpose  of  carrying  on  oil  production  or  as  creat- 
ing a  tenancy  in  common  in  the  profit  a  prendre 
for  that  purpose.  The  instrument  creating  the 
overriding  royalty  interests  of  the  defendants 
herein  evidences  no  intent  that  defendants  were  to 
become  tenants  in  common  of  the  lessees'  profit  a 
prendre.  The  instrument  recites  the  fact  that  the 
operating  lessees  were  required  to  commence  the 
drilling  of  an  oil  well  and  indicates  that  the  de- 
fendants' only  function  was  that  of  furnishing 
capital  for  this  purpose.  All  actual  operation  was 
left  in  the  hands  of  the  lessees  and  it  is  clear  that 
the  parties  contemplated  no  right  of  entry  in  the 
defendants  for  the  purpose  of  drilling  for  oil  and 
gas.    It  follows  that  no  tenancy  in  common  was 
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created  in  the  profit  a  prendre  of  the  operating 
lessees.'' 

The  La  Laguna  case  was  followed  with  approval  in 
Chase  v.  Trimble,  69  C.A.2d  44,  158  P.2d  249  (1945), 
where  the  Court  expressly  held  that  there  could  be  no 
cotenancy  between  the  holder  of  an  overriding- 
royalty  interest  and  the  operating  lessee  where  the 
operating  lessee  had  the  entire  profit  a  prendre,  that 
is,  where  he  had  the  sole  and  exclusive  rights  of  entry, 
exploration  and  production.    See  also:  | 

Dabney- Johnston-  Oil  Corp.  v.  Walden,  4  Cal. 

2d  637,  52  P.2d  237  (1935)  ; 
Austin  V.  Hallmark  Oil  Co.,  21  Cal.2d  718,  134 
P.2d  777  (1943). 

The  basic  test  of  cotenancy  is  whether  unity  of 
possession  exists.  As  stated  in  Dahney-J ohnston  Oil 
Corp.  V.  Walden,  4  Cal.2d  637,  52  P.2d  237  (1935),  at 
page  655 : 

"A  tenancy  in  common  is  characterized  by  a  single 
imity,  that  of  possession,  or  of  the  right  to  posses- 
sion." 

Applying  this  test,  was  there  any  unity  of  possession  , 
between  Kennedy  and  the  operating  companies  of  the  I 
rights  existing  under  the  pertinent  documents,  that  is 
to  say,  the  profit  a  prendre  f    Certainly  not,  because  in 
and  by  those  various  instruments  Kennedy  conveyed  | 
away  his  entire  right  of  exploration,  entry  upon  and 
production  of  oil  and  gas,  and  he  did  not  retain  in 
himself  any  right  in  conjunction  with  the  operating 
lessees  to  go  upon  the  land  for  these  purposes.  Hence, 
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ihvYv  was  not  and  could  not  lunc  been  tlic  necessary 
unity  of  possession  to  constitute  Keiniedy  and  the 
t)])erating  companies  cotenants  of  the  only  estate  there 
was,  that  is,  tlie  profit  a  prendre. 

As  we  have  shown,  the  Kennedy  fee  land  nuist  be 
]^ut  aside  as  bavin^'  no  relevancy  whatsoever  to  the 
determination  of  the  questions  on  this  appeal.  As  to 
what  we  call  the  Kennedy  lease  lands,  the  only  source 
of  any  cotenancy  relationship  between  the  parties  must 
be  in  all  or  some  of  the  exhibits.  If  these  documents 
do  not  as  a  matter  of  law  create  such  relationship, 
there  is  no  foundation  for  any  determination  in  the 
judgment  that  a  fiduciary  relationship  of  cotenancy 
existed,  which  prevented  the  statute  of  limitations 
from  running.  Appellant  Honolulu  submits  that  on 
this  phase  of  the  case,  the  law  is  conclusive  that  the 
documents  created  no  such  relationship. 

3.  Did  any  other  relationship  of  a  fiduciary  nature,  or  of  trust  and 
confidence,  exist  between  the  parties  by  virtue  of  the  pertinent 
agreements? 

Since  no  relationship  of  joint  adventure  or  co- 
tenancy existed  between  Kennedy  and  the  operating 
companies,  appellees'  claim  must  finally  rest  upon  the 
assertion  that  some  vague  and  undefined  sort  of  fidu- 
ciary relationship  existed  between  the  parties  simply 
because  of  the  execution  by  them  of  the  various  docu- 
ments in  question. 

Absent  a  true  joint  adventure  and  absent  a  true 
cotenancy,  this  is  the  only  remaining  support  for  the 
judgment.  Just  how  lacking  in  seriousness  this  asser- 
tion is,  will  be  evident,  because  such  position  means 
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that  every  ordinary  oil  and  gas  lease,  assignment,  or 
operating  agreement  somehow  transmutes  a  contract- 
ual relationship  between  the  parties  into  a  fiduciary 
relationship. 

There  are,  of  course,  many  situations  involving  oil 
and  gas  leases,  assignments  and  other  agreements  in 
which  one  of  the  parties  may  stand  in  a  fiduciary 
relation  to  another,  but  an  examination  of  the  cases 
involving  such  situation  will  disclose  that  the  fiduciary 
duty,  in  each  instance,  has  arisen  by  reason  of  facts 
and  circumstances  extraneous  to  the  instruments 
themselves,  and  which  would  impose  a  fiduciary  duty 
in  any  circumstance.  It  certainly  cannot  be  said  that 
the  ordinary  every-day  oil  and  gas  lease,  assignment 
or  reservation  of  royalties,  creates  a  fiduciary  relation- 
ship rather  than  a  contractual  one. 

The  decision  of  the  Court  below  is  actually  predi- 
cated upon  the  opinion  of  Judge  Harris  in  the  Sea- 
hoard  case  (99  Fed.  Supp.  730).  It  is  Honolulu's  posi- 
tion that  such  opinion,  when  applied  only  to  the  ex- 
hibits in  this  case  and  not  to  any  extraneous  facts — 
and  there  are  no  extraneous  facts  in  this  case — is 
clearly  erroneous. 

Judge  Harris'  oinnion  (99  Fed. Supp.  at  page  732) 
quotes  from  Summers  on  Vil  and  Gas,  Vol.  3,  com- 
mencing at  page  321,  to  the  effect  that  where  the 
assignment  of  a  lease  expressly  provides  that  the  res- 
ervation of  an  overriding  royalty  shall  apply  to  exten- 
sions, renewals  or  modifications  of  the  lease,  this 
creates  a  relation  of  trust  and  confidence  between  the 
assignor    and    his    assignees.      Examination    of    this 


43 


(|Uotatioii,  liowcvtM',  demonstratos  that  it  does  not  sup- 
])ort  the  conclusion  tliat  the  assignment  of  an  oil  and 
gas  lease  witli  the  reservation  of  an  overriding  royalty 
ordinarily  creates  a  fiduciary  relationship  between  the 
]iarties.  The  cases  cited  by  Summers  for  this  proposi- 
tion are  cases  which  hold  that  the  assi.gnees  of  a  lease, 
who  take  it  with  the  knowledge  of  the  fact  that  their 
assignor  was  obligated  to  pay  an  overriding  royalty, 
are  in  the  position  of  trustees  for  the  overriding 
royalty  holder  where  they  obtain  a  reneival  of  the 
original  lease  from  the  lessor;  in  other  words,  it  is 
obvious  that  the  lessee,  by  the  device  of  obtaining  a 
renewal  lease,  cannot  escape  the  obligation  to  pay  the 
overriding  royalty.  In  such  a  situation,  there  being 
no  contractual  remedy  between  the  parties,  the  court 
will  impose  a  fiduciary  duty  upon  the  lessee,  who  has 
attempted  by  obtaining  a  renewal,  to  defraud  the 
royalty  owner.  Obviously,  this  line  of  cases  has  no 
application  to  the  case  at  bar. 

Judge  Harris  in  his  opinion  did  not  cite  the  preced- 
ing language  from  Summer  on  Oil  and  Gas,  Vol.  3, 
Section  554,  at  page  320,  where  Summers  states : 

''While  the  right  to  overriding  royalty,  or  a  sum 
of  money  paid  out  of  production  of  oil  or  gas, 
created  in  the  assignment,  does  not  sur^dve  the 
termination  of  the  assigned  lease,  yet  in  a  number 
of  cases  the  assignor  has  claimed  that  the  assignee, 
by  permitting  the  lease  to  expire,  or  by  surrender 
thereof,  and  the  taking  of  a  second  lease  from 
the  lessor,  has  \'iolated  a  relation  of  trust  and  con- 
fidence, and  that  the  assignor  should  be  entitled 
to  such  overriding  royalty  or  money  out  of  pro- 
duction under  the  renewal  lease.     The  mere  as- 
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signment  of  an  oil  and  gas  lease  creates  no  such 
fiduciary  relation.  If  it  is  created,  it  must  he  hy 
the  terms  of  the  assignment/'  (Emphasis  sup- 
plied.) 

The  above  comments  apply  to  the  cases  cited  in 
Judge  Harris'  opinion  at  page  733  of  99  Fed.Supp., 
such  as  Oldland  v.  Gray,  179  F.2d  408  (C.A.10,  1950). 
There  the  assignee  of  a  lease,  who  had  knowledge  of 
the  existence  of  an  overriding  royalty,  attempted  to 
eliminate  the  royalty  by  obtaining  a  renewal  of  the 
lease  from  the  United  States  after  the  expiration  of 
the  original  lease.  The  plaintiff  royalty  owner  had  no 
contractual  remedy,  but  the  Court  imposed  a  fiduciary 
duty  upon  the  lessee  whose  inequitable  conduct  would 
otherwise  have  led  to  his  unjust  enrichment.  This  is 
obviously  not  the  case  at  bar.  It  is  interesting  to  note 
that  in  the  Oldland  case,  the  Court  foimd  that  the 
parties  were  not  tenants  in  common,  mining  partners, 
nor  joint  adventurers,  by  reason  of  their  relationship. 

In  the  instant  case  appellees  always  had  their  con- 
tractual remedy  against  appellant  Honolulu  and  its 
predecessors  in  interest.  No  reasons  exist  for  the 
Court  imposing  a  constructive  trust  or  finding  that  any 
fiduciary  duty  exists.  If  the  decision  of  Judge  Harris 
is  taken  to  mean  that,  absent  any  extraneous  circum- 
stances, a  fiduciary  relationship  arises  out  of  and  is 
created  by  nothing  more  than  the  documents  which  are 
exhibits  in  this  case,  then  such  opinion  is  simply  erro- 
neous. 

The  reservation  of  an  overriding  royalty,  the  execu- 
tion of  an  oil  and  gas  lease,  or  the  assignment  thereof. 
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docs  not  in  and  of  itself  eroatc  any  joint  adventure, 
cotenancy,  or  any  sort  of  fiduciary  relationship  be- 
tween the  ])arties. 

p  McDonald  v.  FoUctt,  142  Tex.  616,  180  S.W.2d 

334  (1944); 
Julian  Petroleum  Corp.  v.  Courtney  Petroleum 

Corp.,  22  Fed.2d  360  (C.C.A.9,  1927); 
Gordon  v.  Empire  Gas  and  Fuel  Co.,  63  Fed.2d 

487  (C.C.A.5,  1933)  ; 
He7iry  v.  Gulf  Refining  Co.,  179  Ark.  138,  15 

S.W.2d  979  (1929)  ; 
Shropshire  v.  Hammond,  120  S.W.2d  282  (Tex. 

Civ.App.  1938) ; 
Robinson  v.  Eagle-Picher  Lead  Co.,  132  Kans. 

860,  297  Pac.  697  (1931)  ; 
Phillips  Petroleum  Co.  v.  Johnson,  155  Fed.2d 

185  (C.C.A.5,  1946),  cert.  den.  329  U.S.  730 

(1946)  ; 
Phillips  Petroleum  Co.  v.  Bynum,  155  Fed.2d 

196  (C.C.A.5,  1946); 
O'Donnell  v.  Snowden  d-  McS weeny,  318  111. 

374,  149  N.E.  253  (1925) ; 
Summers  on  Oil  and  Gas,  Vol.  3,  Sec.  554,  p. 

320; 
75  A.L.R.  847. 

As  the  Court  stated  in  Bunger  v.  Rogers,  188  Okla. 
620,  112  P.2d  361  (1941)  at  page  363  (of  112  P.2d)  : 

"The  defendants  were  merely  lessees  under  an  oil 
and  gas  mining  lease  and  were  under  no  obligation 
to  the  plaintiff,  other  than  to  pay  the  rent  and 
royalty    provided    in    said    lease,    and    if    they 
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breached  this  duty  then  their  liability  was  purely 
a  contractual  one  and  in  no  sense  fiduciary." 

And  as  stated  in  Phillips  Petroleum  Co.  v.  By7ium,  155 
Fed.2d  196  (C.C.A.5,  1946),  at  page  199,  involving  the 
pa3rment  of  a  royalty : 

"We  have  searched  for  some  principle  of  law  that 
would  permit  us  to  announce  that  when  the  de- 
fendant takes  all  the  gas  from  the  well  and  makes 
such  disposition  of  it  as  best  suits  its  purpose 
under  a  contract  which  does  not  state  a  definite 
sum  to  be  paid  for  such  gas,  there  arose  either  a 
fiduciary  relation  or  a  relation  as  principal  and 
agent  which  would  place  the  lessee  under  the  duty 
to  keep  his  principal  fully  informed  and  to  dis-  j 
close  all  facts  that  came  to  his  knowledge  and  ' 
to  fully  and  faithfully  account  to  the  lessor." 

The  Court  concluded  that  there  was  no  principle  of  I 
law  which  established  any  such  fiduciary  relationship. 

The  principle  is  very  clearly  stated  in  O'Bonnell  v. 
Snowden  &  McSweeny,  318  111.  374,  149  N.E.  253 
(1925),  where  the  Supreme  Court  of  Illinois  said  at 
page  255  (of  149  N.E.),  speaking  of  an  agreement  to 
pay  royalties:  | 

"Much  of  appellants'  brief  is  devoted  to  an  ar-  " 
gument  based  on  the  assiunption  that  a  fiduciary 
relation  existed  between  the  parties  to  the  supple- 
mental agreement  of  1914  and  that  appellee  over- 
reached appellants  in  making  the  agreement. 
There  is  no  relation  of  special  trust  or  confidence 
between  the  lessor  and  lessee  in  a  gas  or  oil  lease 
any  more  than  in  any  other.  Colgan  v.  Forest 
Oil  Co.,  194  Pa.  234,  45  A.  119,  75  Am.  St.  Rep. 
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695.  Like  all  other  eontractiTi.c:  partios,  thoy  deal 
at  arm's  lene^th,  oacli  for  liis  own  interest.  The 
mere  act  of  making'  the  contract  does  not  consti- 
tute proof  of  a  fiduciary  relation.  Bordner  v. 
KeLso,  293  111.  175,  127  N.E.  337." 

Appellant  Honolulu  has  shown  that  no  joint  adven- 
ture in  fact  existed  between  the  parties;  that  no  co- 
tenancy in  fact  existed  or  could  have  existed  between 
the  parties ;  and,  hence,  no  fiduciary  relationshi])  aris- 
ing- from  one  or  both  of  these  relationships  came  into 
being. 

Lastly,  no  general  fiduciary  relationship  exists  be- 
tween parties  to  oil  and  gas  leases,  assignments  and 
reserA-ations  of  royalty,  such  as  we  have  here,  merely 
by  reason  of  their  contractual  relationship.  There  are 
no  special  facts  in  the  case  at  bar  which  would  move  a 
court  to  impose  a  fiduciary  duty.  The  only  evidence  in 
this  case — the  exhibits — does  not  create  any  such  rela- 
tionship. 

The  judgment  appealed  from  is  erroneous  for  the 
reason  that  its  princi])le  would  convert  every  con- 
tractual relationship  of  Avhatsoever  kind  into  a  fidu- 
ciary relationship.  The  only  obligation  of  the  appel- 
lant and  its  predecessors  in  interest  in  the  instant  case 
was  to  pay  an  overriding  royalty;  and  the  appellant 
and  its  ]3redecessors  in  interest  always  recognized  this 
obligation  and  never  attempted  to  defeat  it  by  any  in- 
equitable conduct  which  would  call  for  the  imposition 
of  a  trust.  Unless,  therefore,  every  debtor  is  to  be 
converted  into  a  trustee  for  his  creditors,  the  decision 
of  the  Court  below  should  not  stand. 
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POINT  THREE. 

APPELLEES  CANNOT  AVOID  THE  STATUTE  OF  LIMITATIONS 
BY  ATTEMPTING  TO  CONVERT  THEIR  ACTION  INTO  ONE 
FOR  EQUITABLE  RELIEF. 

Every  asserted  right  of  apj^ellees  arises  out  of  and 
by  virtue  of  various  exhibits  already  discussed,  all  of 
which  are  nothing  more  than  written  contracts  between 
the  parties.  As  we  have  shown,  these  contracts  do  not 
in  and  of  themselves  create  any  sort  of  fiduciary  rela- 
tionship between  the  parties. 

In  this  situation,  it  is  settled  that  a  party  cannot 
avoid  the  bar  of  the  statute  of  limitations  by  seeking 
to  convert  a  simple  contract  action  into  an  action  for 
equitable  relief,  by  the  device  of  asserting  a  breach  of  J 
trust  or  the  existence  of  some  undefined  fiduciary  re-  ' 
lationship.  The  exact  situation  in  the  case  at  bar 
obtained  in  the  case  of  Fowler  v.  Associated  Oil  Co., 
74  P.2d  727  (Supreme  Court,  California,  1937).  (This 
case  was  not  reported  in  the  official  California  reports ; 
the  Supreme  Court  rendered  an  opinion  in  the  case  | 
reported  at  the  citation  above  given,  and  rendered  a 
decision  in  a  companion  case  at  74  P.2d  736.  There- 
after, the  actions  were  both  dismissed  pursuant  to 
stipulation  after  the  Supreme  Court  had  granted  a 
rehearing  in  one  and  denied  a  rehearing  in  the  other 
case.  The  reasoning  of  the  Supreme  Court  is  particu- 
larly applicable.) 

In  the  Fowler  case  the  j)laintiffs  were  owners  of 
royalty  interests,  who  commenced  an  action  against  the 
defendant  lessee  to  impeach,  on  the  ground  of  fraud, 
various  accountings  for  royalties  made  by  the  defend- 
ant to  the  plaintiffs.    It  was  conceded  that  the  statute 
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of  limitations  had  long  since  })arred  recovery  unless 
f  some  fiduciary  relationshij)  or  ])reach  of  trust  was  in- 
1"  volved.  The  ]ilaintiff  claimed  fraud  and  constructive 
fraud  but  the  Court  held  that  the  statute  of  limitations 
I  barred  the  asserted  cause  of  action.  The  trial  court 
I  had  found  that  the  plaintiff  royalty  owners  ''had  im- 
I  plicit  faith  in  the  honesty  and  integrity  of  the  defend- 
;ant."  The  Su])reme  Court,  however,  at  page  728  of 
•74P.2d  stated: 

"This  is  not,  however,  sufficient  to  make  out  a 
fiduciary  relationship.  There  must  ])e  more  than 
mere  confidence  in  another's  honesty  and  integrity 
to  sustain  the  presumption  of  constructive  fraud." 

Speaking  of  the  way  in  which  the  complaint  was 
(  draA\ai  in  order  to  avoid  the  bar  of  the  statute  of 
I  limitations,  the  Court  said  at  page  729 : 

''Examination  of  the  complaint  wherein  plaintiffs 
disclosed  their  cause  of  action  indicates  that  it 
was  one  for  breach  of  contract.  Throughout  the 
If  trial  of  the  action  plaintiffs  consistently  main- 
■  tained  that  they  were  entitled  under  the  lease 
to  be  paid  for  their  royalty  oil  the  prevailing  mar- 
ket price  of  clean  or  dehydrated  oil  and  the  de- 
fendant by  the  employment  of  erroneous  and  in- 
correct methods  of  sampling  and  testing  had  not 
fulfilled  its  contract  obligations.  True,  they 
claimed  that  defendant  had  defrauded  them  and 
sought  to  impeach  the  monthly  accountings  which 
defendants  had  rendered  on  the  ground  that  de- 
fendant had  acted  fraudulently  and  in  bad  faith 
in  making  such  accountings.  The  charge  of  fraud 
was,  however,  incidental  to  the  real  purpose  and 
object  of  the  suit  which  was  to  recover  for  breach 
of  contract." 
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Thus,  it  is  not  permitted  for  a  plaintiff  to  circum- 
vent a  statute  of  limitations  in  what  is  essentially  a 
suit  for  a  breach  of  contract,  by  the  device  of  drawing 
his  complaint  in  the  form  of  a  suit  for  an  accounting, 
for  breach  of  trust,  or  by  the  device  of  alleging  the 
existence  of  a  fiduciary  relationship  when  none  in  fact 
exists. 

Bendien  v.  Solov,  89  C.A.2d  904,  202  P.2d  372 
(1948) ; 

Parker  v.  Shell  Oil  Co.,  55  C.A.2d  48,  130  P.2d 
158  (1942). 

Exhibit  "EE"  is  a  specimen  of  the  monthly  account- 
ing statements  sent  to  Frank  Kennedy  by  appellant's 
predecessors  in  interest,  which  reflected  the  royalty 
due  him  each  month  from  all  the  lands  and  leases 
herein  involved.  It  is  settled  law  in  California  that 
each  of  these  monthly  statements  became  an  account 
rendered  at  the  time  it  was  received  by  Kennedy,  re- 
gardless of  any  objection  that  he  might  have  had 
thereto,  so  that  the  statute  of  limitations  commenced 
to  run  each  month  as  to  each  such  statement  and 
accoimt. 

Rehhock  v.  Reservoir  Hill  Gas  Co.,  14  C.A.2d 
233,  57  P.2d  1357  (1936). 

Whether  the  appellees'  cause  of  action  be  framed, 
as  it  should  have  been,  for  a  simple  breach  of  contract, 
or  whether  it  be  cast  in  the  form  of  an  action  for  an 
accounting,  the  4-year  statute  of  limitations  of  the 
State  of  California  (either  Section  337  or  Section  343 
of  the  California  Code  of  Civil  Procedure)  commenced 
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to  run  aiid  barred  any  recovery  by  the  appellees  four 

years  after  the  riMulition  of  each  monthly  statement. 

A  law  if  OS  Land  Go.  v.  The  Texas  Companu,  11 

1^  C.A.2d  614,  54  P.2d  489  (1936) ; 

I  West  V.  Russell,  74  Cal.  544, 16  Pac.  392  (1888). 

As  stated  in  the  Alamitos  case  at  page  618  of  11 
C.A.2d: 

"If  doubt  be  entertained  as  to  the  fonn  of  the 
^  monthly  statements  ])rior  to  August,  1928,  whether 
*  or  not  they  constituted  accomits  stated,  or  if  ques- 
tion be  raised  as  to  the  interpretation  of  the 
letter  contract  in  eifect  at  that  time — whether  it 
amomited  to  a  contract  of  sale  or  bailment — the 
points  become  immaterial  because  recovery  for 
that  period  would  in  any  event  be  barred  by  the 
statute  of  limitations,  being  for  a  period  more 
than  four  years  antedating  the  commencement  of 
the  within  action." 

k 

H  CONCLUSION. 

^The  case  before  this  Court  is  simple,  despite  the 
leng-th  of  the  complaint  and  the  number  of  exhibits. 
The  imcontradicted  facts  are:  That  appellant  Hono- 
lulu and  its  predecessors  in  interest  were  operating  oil 
and  gas  companies  which  had  agreed  to  pay  Frank 
Kemiedy  royalties  on  account  of  interests  w^hich  he 
held  ill  oil  and  gas  bearing  properties  when  he  as- 
signed those  interests  to  these  operating  companies. 

The  appellant  Honolulu  and  its   predecessors   ac- 
counted  each   month   to   Kemiedy   for   his   monthly 
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royalties  on  the  basis  of  the  prices  which  Honoluki  and 
its  predecessors  themselves  received  from  other  oil 
companies  for  the  oil  which  they  produced  and  sold; 
Honolulu  and  its  predecessors  had  no  control  over,  nor 
voice  in,  the  fixing  of  such  prices. 

The  appellees  claim  that  although  Honolulu  and  its 
predecessors  in  interest  accounted  to  Kennedy  on  the 
basis  of  the  prices  they  received,  they  are  nevertheless 
entitled  to  more  because  during  the  period  of  time  in 
question  an  artificially  depressed  price  (in  which  ap- 
pellant had  no  hand)  existed  in  the  oil  producing  areas 
in  question.  No  particular  relationship  existed  between 
Kennedy  and  these  companies  except  in  so  far  as  it 
might  have  been  created  by  the  various  documents 
attached  as  exhibits.  None  of  these  documents  created 
the  relationship  of  joint  adventure  between  Kennedy 
and  the  operating  companies,  nor  did  they  make  these 
parties  cotenants  in  any  sense  of  the  word.  Appellees 
nevertheless  claim  that  some  general  fiduciary  rela- 
tionship was  created  by  one  or  more  of  these  docu- 
ments and  that  for  this  reason  the  applicable  statute 
of  limitations  never  barred  their  claim. 

What  is  a  fiduciary"?  Professor  Austin  W.  Scott 
defines  a  fiduciary  as  ^'a  person  who  undertakes  to  act 
in  the  interest  of  another  person."  (California  Law 
Review,  Vol.  37,  p.  540).  It  nowhere  appears  in  this 
case  that  Honolulu  or  any  of  its  predecessors  in  in- 
terest ever  "undertook  to  act  in  the  interest  of" 
Frank  Kennedy  or  any  of  the  appellees  herein.  On  the 
contrary,  it  clearly  appears  by  the  exhibits  herein  re- 
ferred to  that  all  dealings  between  the  parties  were 
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at  ami's  lengtli,  and  were  no  more  than  the  usual  and 
\  every-day  leases,  assignments  and  other  agreements  in 
I  use  in  the  oil  and  gas  industry.  These  documents  were 
i  executed  by  i)ai*ties  who  were  each  acting  in  their  own 
i  interest  and  who  imderstood  that  fact  at  the  time  such 

dociunents  were  executed. 

The  decision  of  the  Court  below  is  incorrect  in  prin- 
ciple and  must  be  reversed  since,  if  it  is  allowed  to 
■stand,  it  would  transmute  every  simple  contractual 
'.  relationship  into  a  fiduciary  duty  and  nullify  the  stat- 
ute of  limitations.  For  this  reason,  appellant  Honolulu 
f  respectfully  submits  that  the  decision  of  the  Court 
below  should  be  reversed. 

Dated,  San  Francisco,  California, 
June  11,  1956. 
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Respectfully  submitted, 

Herbert  W.  Clark, 
Attorney  for  Appellant 
Honolulu  Oil  Corporation. 
Of  Counsel: 

Morrison,  Foerster,  Hollow  ay, 
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A.  L.  Gibson. 
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vs. 

Kathakine  H.  Kennedy  and  Mark  C.  El- 
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Kennedy,  Deceased, 
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Appellees'  Brief 

Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California, 

Southern    Division. 


On  January  6,  1927,  Frank  Kennedy,  then  the  owner  of  a 
U.  S.  Oil  and  Gas  Prospecting  Permit  and  fee  land  in  the 
Kettleman  Hills  area,  executed  four  documents  with  Kettle- 
man  Oil  Corporation  (appellant's  predecessor)  looking  to 
the  exploitation  and  development  of  Kennedy's  properties. 
By  these  documents,  upon  which  we  later  comment  in  more 
detail,  Kennedy  transferred  to  Kettleman  Oil  Corporation 
the  greater  portion  of  his  interest  in  the  permit  and  fee  land, 
reserving  for  himself  a  percentage  royalty  interest  or  share 
"running  with  the  land,"  and  taking  from  Kettleman  an 
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operating  agreement  for  the  development  of  the  lands  and 
additional  ro^^alties  on  other  properties. 

The  sole  issue  presented  upon  this  appeal  is  whether,  from 
such  documents,  the  trial  court  was  justified  in  finding  that 
a  fiduciary  relationship  existed  between  Kennedy  and 
Kettleman  Oil  Corporation,  so  as  to  bar  the  running  of  the 
statute  of  limitations  upon  the  collection,  by  Kennedy,  of 
additional  royalties  concededly  due  him  for  the  period 
commencing  July  1,  1931,  and  ending  August  29,  1935.  It 
was  stipulated  between  the  parties  that,  if  the  statute  of 
limitations  did  not  run,  appellees  were  entitled  to  such  addi- 
tional royalties  in  the  amount  of  $9,519.11 — and  the  trial 
court  so  held. 

Appellant  would  apparently  have  the  Court  believe  that, 
since  the  present  action  was  not  commenced  until  1950, 
appellees  were  sleeping  on  their  rights  for  fifteen  years 
following  the  close  of  the  period  for  which  such  additional 
royalties  are  owing.  Such,  however,  is  not  the  case.  In  1940, 
Frank  Kennedy  and  appellant's  predecessor  entered  into  a 
waiver  (Exhibit  BB  to  Statement  of  Agreed  Facts),  which 
tolled  the  statute  of  limitations  until  the  final  determination 
of  the  case  of  United  States  of  America  v.  General  Petro- 
leum Corporation  of  California,  et  al.,  73  Fed.  Supp.  225 
(1946),  then  pending  in  the  United  States  District  Court. 
This  action  was  not  finally  determined  until  October  16, 
1950,  when  the  trial  court's  decision  was  affirmed  upon 
appeal  to  the  Ninth  Circuit,  sub  nom  Continental  Oil  Co.  v. 
United  States,  184  Fed.  2d  802,  (CCA.  9). 

The  present  action  was  promptly  filed  upon  the  final 
determination  of  such  case,  and  within  the  provisions  of  the 
waiver ;  and  the  agreed  computation  of  additional  royalties 
due  appellees  in  this  case  was,  concededly,  based  upon  the 
decision  in  the  General  Petroleum  case. 
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1.  WHETHER  A  FIDUCIARY  DUTY  EXISTS  BETWEEN  THE  PAR- 
TIES WAS  A  QUESTSON  OF  FACT  TO  BE  DETERMINED  BY 
THE  TRIAL  COURT  UPON  THE  STIPULATED  EVIDENCE; 
AND  THIS  COURT  SHOULD  NOT  DISTURB  THE  CONCLU- 
SION OF  THE  TRIAL  COURT  UPON  SUCH  QUESTION  OF 
FACT. 

Wlu'tlier  or  not  a  fiduciary  duty  exists  between  the  parties 
is,  as  the  case  of  La  Laguna  Ranch  Co.  v.  Dodge,  18  Cal. 
2d  132,  114  Pac.  2d  851  (1941),  cited  by  appellant,  shows,  a 
question  of  fact  to  be  determined  from  the  documents  de- 
fining the  respective  interests  of  the  parties. 

The  documents  defining  appellees'  interests  here  (i.e.,  the 
documents  executed  by  Frank  Kennedy  and  Kettleman 
Oil  Corporation)  have  already  been,  as  appellant's  brief 
})oints  out,  three  times  construed  by  the  United  States 
District  Court — and  it  has,  each  time,  been  determined  that, 
upon  the  facts,  it  is  clear  that  a  fiduciary  duty  exists 
between  the  parties. 

The  first  two  of  these  determinations  were  made,  as 
appellant's  brief  points  out,  in  the  case  of  Kennedy  v.  Sea- 
hoard  Oil  Company,  (United  States  District  Court,  North- 
ern District  of  California,  Southern  Division,  Civil  Action 
No.  22469-R),  in  which  case  the  court  was  concerned  with 
the  construction  of  the  same  identical  documents  executed 
by  Kennedy  and  the  Kettleman  Oil  Corporation — since  the 
Seaboard  Oil  Company,  like  appellant  here,  succeeded  to  a 
portion  of  the  Kettleman  Oil  Corporation's  interests. 

In  the  Seahoard  case,  the  question  was  first  presented 
upon  motion  to  dismiss,  and  Judge  Harris,  in  a  well  rea- 
soned decision,  held  that,  upon  the  documents  and  facts 
themselves,  a  fiduciary  relationship  exists. 

Kennedy  v.  Seahoard  Oil  Company,  99  Fed.  Supp. 
730  (1951). 
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The  Seaboard  case  later  came  to  trial,  upon  cross  motions 

for  summary  judgment  and  a  Statement  of  Agreed  Facts 

similar  to  that  in  this  case,  and  Judge  Goodman,  in  deciding 

in  favor  of  appellees  (Kennedy),  held  that  he  did  so  both 

for  reasons  of  comity  (with  Judge  Harris'  decision)  and: 

"*  *  *  also  because,  upon  the  evidence  agreed  to  hy  the 

parties  in  the  Statement  of  Agreed  Facts  and  the 

matters  admitted  by  the  pleadings,  I  concur  in  the 

reasons  given  by  him,  I  hold  that  the  cause  is  not  barred 

by  the  Statute  of  Limitations."  (Order  for  Judgment, 

p.  2)  (Emphasis  ours.) 

When,  therefore,  this  case  came  to  trial  before  Judge 
Carter,  he  had  before  him  the  decisions  of  Judge  Harris 
and  Judge  Goodman,  each  holding  that,  upon  the  facts,  the 
pertinent  documents  showed  a  fiduciary  relationship  so  that 
the  statute  of  limitations  did  not  run.  Judge  Carter,  accord- 
ingly, in  making  his  decision  in  this  case,  on  cross-motions 
for  summary  judgment  and  the  Statement  of  Agreed  Facts, 
stated  that,  for  reasons  of  comity,  he  would  similarly  hold 
that  the  statute  of  limitations  had  not  run.  This  was  neces- 
sarily a  square  determination  by  Judge  Carter  of  the  single 
issue  here  involved — whether,  as  a  matter  of  fact,  the  perti- 
nent documents  showed  a  fiduciary  relationship  between  the 
parties. 

It  becomes  readily  apparent,  therefore,  that  all  the  appel- 
lant seeks  of  this  Court,  and  indeed  all  it  could  hope  to 
achieve  here,  is  a  fourth  determination  upon  the  same 
essential  facts.  We  submit  that  this  case  presents  a  most 
compelling  situation  in  which  to  invoke  the  general  rule 
that  an  appellate  court  will  not  disturb  the  findings  of  fact 
of  the  trial  court — particularly  where,  as  here,  to  find 
differently  would  be  to  find  inconsistently  ^ith  another 
final  judgment  upon  the  same  essential  facts. 
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2.  THE  DECISION  OF  THE  TRIAL  COURT  IS  AMPLY  SUPPORTED 
BY  THE  FACTS  TO  WHICH  THE  PARTIES  HAVE  AGREED. 
AND  BY  THE  APPLICABLE  LAW. 

l^ut  even  were  it  not  the  general  rule  that  this  Court 
should  recognize  the  determinations  of  fact  by  the  trial 
court  in  this  case,  it  is  abundantly  clear  that  the  judgment 
of  the  trial  court  is  amply  supported,  both  in  fact  and  in  law. 

Tt  is  true,  as  appellant  has  pointed  out,  that  the  relation- 
ship between  the  parties  must  be  determined  from  the  docu- 
ments themselves,  and  not  from  anything  extraneous  to 
them.  This  does  not  mean,  however,  that,  in  the  determina- 
tion of  the  fiduciary  relationship,  appellant  may  look  only 
to  one  document,  out  of  the  four  documents,  without  relation 
to  any  of  the  others — for  the  intent  of  the  parties  is  obvious- 
ly to  be  determined  by  a  consideration  of  all  of  the  four 
documents,  executed  at  the  same  time,  together. 

As  we  have  noted,  Exhibits  A,  B,  C,  and  E  to  the  State- 
ment of  Agreed  Facts  were  executed  on  the  same  day, 
January  6,  1927,  by  Frank  Kennedy  and  Kettleman  Oil 
Corporation  (appellant's  predecessor).  On  this  day,  then, 
Frank  Kennedy : 

(1)  conveyed  to  Kettleman  Oil  Corporation  a  quar- 
ter section  of  land  in  w^hat  is  now  known  as  the  North 
Dome  of  the  Kettleman  Hills  field,  reserving  to  himself 
a  certain  percentage  of  the  oil  which  should  be  pro- 
duced from  this  land  and  a  percentage  of  the  proceeds 
of  the  sale  of  gasoline  and  oil  which  should  be  pro- 
duced, manufactured,  and  sold  from  the  land,  which 
reservation  was  specifically  provided  to  he  a  ^'covenant 
running  with  the  land,''  (Exhibit  A) ; 

(2)  assigned  to  Kettleman  Oil  Corporation  his  inter- 
est in  a  U.  S.  Oil  and  Gas  Prospecting  Permit  covering 
acreage   in   the  Kettleman   Hills   oil  field,   reserving 
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therefrom  royalty  interests  ivhicli  were  also  provided 
to  he  "covenants  running  with  the  land,"  (Exhibit  B)  ; 

(3)  received  from  Kettleman  Oil  Corporation  a 
promise  to  pay  to  Kennedy  additional  royalties  from 
certain  lands  in  the  same  field  in  which  Kennedy  had 
no  prior  interest,  (Exhibit  C) — the  amount  of  which 
royalties  was  increased  by  a  supplementary  agreement, 
(Exhibit  D),  dated  December  6, 1928 ;  and 

(4)  signed  an  operating  agreement  with  Kettleman 
Oil  Corporation  providing  for  the  exploitation  by  it  of 
the  lands  included  in  the  U.  S.  Oil  and  Gas  Prospecting 
Permit  owned  by  Kennedy  (Exhibit  E). 

Although  there  are  other  conveyances  and  assignments  in- 
cluded in  the  exhibits  to  the  Statement  of  Agreed  Facts, 
they  relate,  as  appellant  has  stated,  to  mesne  transactions 
whereby  the  rights  and  obligations  created  by  the  foregoing 
exhibits  came  to  be  held  and  assumed  by  the  present  parties ; 
and  do  not  include  any  lands  in  addition  to  those  embraced 
in  the  four  documents  originally  executed  by  Kennedy  on 
the  same  day  and  from  which  the  relationship  between  the 
parties  is  to  be  determined. 

Looking  at  the  four  original  documents  together,  the 
conclusion  is  inescapable  that  the  parties  entered  into  an 
integrated  transaction,  whereby  Frank  Kennedy,  who  o^vned 
land  in  fee  and  a  prospecting  permit  in  the  Kettleman  Hills 
area,  deeded  his  land  and  assigned  his  permit  to  an  oil 
company  who  had  the  capital  to  exploit  them,  receiving 
for  them  in  exchange,  royalty  shares  in  all  of  the  lands  in 
which  he  so  owned  an  interest;  a  promise  to  develop  such 
lands  for  their  mutual  benefit;  and  other  royalties  from 
other  lands. 
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a.      The  four  original  documents  present  an  integrated  plan  for 
the  development  of  the  lands  embraced  therein. 

The  execution,  on  a  single  day,  of  tlic  tour  original  docu- 
ments patently  inii)lemento(l  an  integrated  transaction  re- 
lating to  tlic  exi)l()itation  and  development,  for  the  joint 
benefit  of  tlie  ])arties,  of  the  lands  embraced  in  such  docu- 
ments. Obviously,  each  of  these  four  original  documents 
was  consideration  for  each  of  the  other  four  original  docu- 
ments in  this  overall  agreement — and  one  document  may  not 
be  isolated  for  examination,  as  appellant  seeks  to  do.  It  is 
clear,  for  example,  that  Kennedy  would  never  have  received 
royalty  interests  in  other  lands  (Exhibit  C)  if  he  had  not 
])arted  with  interests  in  his  lands  and  permit;  and  that 
Kettleman  Oil  Corporation  would  not  have  agreed  to  per- 
form all  of  the  operating  and  drilling  requirements,  permit 
obligations,  etc. 

Again,  all  of  the  lands  covered  by  the  four  original  docu- 
ments were  situated  in  a  single  know^n  oil  field,  from  Avhich 
fact,  in  conjunction  with  the  fact  of  the  execution  of  such 
documents  on  a  single  day,  it  is  evident  that  the  parties 
intended  the  most  efficient  and  productive  development  of 
all  of  said  lands  as  a  group  rather  than  separately. 

Still  further  evidence  of  the  fact  that  the  parties  intended, 
by  the  four  original  documents,  to  create  a  single  plan,  is 
found  in  the  fact  that,  in  the  various  mesne  conveyances 
Avhich  eventuated  in  appellant's  ownership,  the  transfers 
of  percentage  interests  ahvays  included  both  the  fee  lands 
and  the  leased  lands  obtained  by  A^rtue  of  the  prospecting 
permit  together — no  severance  of  leased  and  fee  lands  being 
made. 

The  only  logical  conclusion  which  may  be  drawn  from  the 
foregoing  facts  is  that  a  single  integrated  plan  for  the 
development  of  Kennedy's  interests  was  entered  into  by  the 


parties;  and  the  trial  court  obviously  so  found.  It  neces- 
sarily follows,  therefore,  that  whatever  relationship  w^as  to 
be  created  by  the  parties  applies  equally  to  the  entire  group 
of  properties  and  to  each  of  the  properties. 

Significantly,  appellant  concedes  a  fiduciary  relationship 
through  a  co-tenancy  in  the  fee  lands^ — but  seeks  to  evade 
the  consequences  of  this  concession  by  arguing  that  the  fee 
lands  must  be  considered  apart  from  the  relationship  of  the 
parties  with  relation  to  the  prospecting  permit  lands.  In 
view  of  the  obvious  integrated  nature  of  the  arrangement 
between  Kennedy  and  Kettleman  Oil  Corporation,  such  was 
simply  not  the  case.  If,  as  appellant  concedes,  a  fiduciary 
relationship  existed  between  the  parties  as  to  part  of  the 
lands,  then,  obviously,  it  existed  between  the  parties  as  to 
all  of  the  lands,  when  the  relationship  of  the  parties  as  to  all 
of  the  lands  was  embraced  in  the  four  original  documents 
executed  at  the  same  time. 

b.  The  practical  facts  also  show  that  a  fiduciary  relationship  was 
created  as  to  each  and  all  of  the  properties  included  in  the 
arrangement. 

Kennedy  entered  into  his  arrangement  with  Kettleman 
Oil  Corporation  because  he  was  financially  unable  to  develop 
and  fructify  his  mineral  resources  himself.^  For  their  joint 
benefit,  therefore,  he  conveyed  a  part  thereof  to  Kettleman 
Oil  Corporation,  which  could  exploit  these  resources,  and  he 
reserved  to  himself  a  portion  as  part  of  his  consideration  to 
have  the  other  party  so  exploit  them.  Both  financially  and 
practically  speaking,  Kennedy  was  completely  dependent 
upon  the  good  faith  and  high  ethical  standards  of  his  trans- 
feree, for  he  had  neither  the  means  nor  the  ability  to  deter- 

1.  Appellant's  brief,  p.  36. 

2.  Exhibit  E  to  Statement  of  Agfreed  Facts. 
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iiiiiR'  tlic  aiiioimt   of  oil   to  wliicli  \w  was  entitled,  or  the 
fairness  or  accuracy  of  tlie  price  to  Ije  paid  I'or  Jiis  share  of 
oil  accruiii.u:  under  his  agreements. 

In  good  faith,  Kennedy  covenanted  to  continue  to  assist 
liis  transferee  and  its  assigns  toward  their  mutual  goal  by 
attemi)ting  to  secure  extensions  in  his  name  of  the  Cjlovern- 
ment  j)ermit  if  Kettleman  Oil  Corporation  should  so  desire; 
by  attempting  to  secure  a  lease  in  his  name  should  oil  be 
discovered;  and  by  assigning  such  lease  to  Kettleman  Oil 
Corporation,  or  its  assigns,  upon  request. 

It  was  also  provided  that  all  of  Kettleman  Oil  Corpora- 
tion's promises  and  covenants,  and  all  performance  due 
Kennedy,  should  permanently  bind  Kettleman  Oil  Corpora- 
tion, and  its  successors  in  interest,  since  it  was  obvious  that 
Kennedy's  interests  were  covejianis  running  with  the  land, 
and  thus  imposed  indefinitely  into  the  future  a  fiduciary 
obligation  to  observe  such  covenants  with  relation  to  all 
the  lands  included  in  the  agreements  in  which  Kennedy  had 
previously  held  an  interest. 

c.  The  prevailing  law  supports  the  obvious  conclusion  of  the 
trial  court  that  a  cotenancy  and  trust  relationship  existed 
between  the  parties. 

It  is  clear  that,  under  the  prevailing  law,  the  judgment 
of  the  trial  court  is  sound  and  is  supported  on  each  of 
several  different  bases. 

1.      IN   CALIFORNIA  AN  OPERATING  LESSEE   IS  A  TRUSTEE  FOR  THE  PAY- 
MENT OF  ASSIGNED  ROYALTIES. 

In  Taijlor  r.  Odell,  50  Cal.  App.  2d  115,  122  Pac.  2d  919 
(1942),  the  defendant  Odell  was  owner  of  an  oil  lease  which 
he  assigned  to  an  operating  company,  reserving  a  20% 
royalty.  The  court  held  that  Odell  and  the  operating  lessee 
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were  cotenants  in  a  real  property  interest,  with  Odell  own- 
ing a  share  of  the  oil.  The  actual  conflict  in  that  case  was 
whether  Odell  stood  in  a  fiduciary  relationship  to  plaintiff, 
to  whom  he  had  assigned  0.5%  of  the  oil  to  be  produced 
under  the  lease  in  consideration  of  the  grant  of  an  easement 
to  the  operating  lessee.  The  court  found  that  plaintiff  was 
an  owner  of  oil  along  w^ith  Odell  and  the  operating  lessee, 
(i.e.,  a  cotenant),  and  that,  since  the  parties  had  followed 
the  custom  of  Odell  paying  plaintiff  royalty  under  this 
arrangement,  Odell  held  plaintiff's  oil  or  proceeds  in  trust, 
and  was  accountable  to  plaintiff  accordingly.  The  court 
stated,  p.  123 : 

"*  *  *  The  moneys  paid  plaintiffs  from  the  sales  of 
the  well's  production  was  received  as  an  incident  to 
ownership,  the  same  as  rent  from  any  real  property. 
The  assignment  of  the  royalty  interest  in  the  well  of  the 
Two-and-One  Oil  Company  vested  in  plaintiffs  an  in- 
terest in  the  oil  produced  by  that  company.  When  the 
money  for  production  was  received  by  Two-and-One,  it 
was  held  in  trust  for  jilaintiffs  if  the  company  had 

knowledge  of  defendant's  assignment.   (Citing  cases) 

*  *  * 

"As  long  as  he  held  those  moneys  he  was  trustee  for 
plaintiffs  and  was  under  obligation  to  account  to  plain- 
tiffs for  the  moneys  in  his  custody.  Plaintiffs'  action 
for  an  accounting  and  to  enforce  payment  thereof  is 
governed  by  section  343  Code  of  Civil  Procedure ;  Han- 
nah V.  Canty,  175  Cal.  763,  768  (167  Pac.  373).  The 
period  of  limitation  began  on  the  date  of  defendant's 
repudiation  of  his  trust,  April,  1935,  less  than  four 
years  prior  to  the  filing  of  the  action." 

Gdell's  cotenancy  relationship  with  the  operating  lessee 
in  that  case  is  the  same  as  the  Kennedy-Kettleman  Oil 
Corporation  relationship  with  respect  to  the  leased  lands, 
and  plaintiff's  relationship  with  Odell  corresponds  to  the 
Kennedy-Kettleman  Oil  Corporation  relationship  as  to  the 
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lands    froiii    which   Kennedy   received  an   override,   but  in 
whicli  lie  liad  never  owned  an  interest  prior  to  1927. 

Ayaiji,  in  H  east  on  d  Glimpse  v.  West  American  Oil  Co., 
U  Ci\\.  App.  iM  107,  111  Vac.  2d  905  (1941),  the  defendant 
oil  company  assigned  a  percentage  of  gross  production 
under  its  operating  lease  to  ])laintiff,  which  assignment  was 
to  terminate  when  the  consideration  for  the  assignment, 
a  loan  from  plaintiff  to  defendant,  should  have  been  fully 
repaid.  Subsequently,  the  defendant  ceased  payment  and 
asserted  the  statute  of  limitations  as  a  bar  to  the  plaintiff's 
suit  on  the  ground  that  defendant  had  paid  plaintiff  royal- 
ties only  on  oil  and  not  on  the  gas  produced,  and  that,  had 
the  gas  royalties  been  paid  as  they  should  have  been,  defend- 
ant's indebtedness  to  plaintiff  would  have  been  fully  repaid 
more  than  four  years  prior  to  the  commencement  of  plain- 
tiff's action.  The  court  held  that  defendant  was  obligated,  as 
trustee,  to  pay  the  plaintiff  out  of  production  according  to 
the  terms  of  the  assignment.  The  court  observed  that  the 
l)arties  agreed  that  the  contractual  relationship  which  they 
bore  to  each  other  was  that  of  principal  and  agent.  It 
seems  clear  however,  from  the  facts  of  the  case,  that  the 
only  reason  they  thought  of  themselves  as  having  this 
relationship  was  because  the  defendant  lessee  had  the  obli- 
gation of  pajdng  ovier  to  the  plaintiff  the  royalties  due  him — 
which  was  identical  mth  Kettleman  Oil  Corporation's  (ap- 
pellant's) obligation  to  Kennedy.  The  case  stands  as  author- 
ity that  in  California  an  operating  lessee  will  be  held  as 
trustee  for  the  payment  of  assigned  royalties ;  and,  in  this 
respect,  the  court  said  (p.  Ill) : 

"*  *  *  In  the  present  case  we  are  satisfied  that  the 
agreement  constitutes  the  West  American  Oil  Company 
a  trustee  of  the  funds  derived  from  the  sale  of  the  oil 
and  cjas  and  respondent  was  entitled  to  rely  upon  the 
belief  that  its  trustee  was  faithfully  performing  its 
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services  under  the  contract  until  the  contrary  appeared. 
We  believe  that  the  assignment  and  the  acceptance  of 
it  constituted  an  express  trust  and  that  the  statute  of 
limitations  did  not  conmience  to  run  until  respondent 
had  knowledge  of  the  repudiation  of  its  terms  and  a 
violation  thereof  by  the  trustee.  This  doctrine  is  set 
forth  in  the  case  of  Allsopp  v.  Joshua  Hendy  MacJi. 
Wks.,  5  Cal.  App.  228  (90  Pac.  39),  where  the  court 
said  (p.  234) : 

'But  again,  there  was  an  express  trust  created  by  the 
transaction  between  the  parties,  and  the  statute  of  limi- 
tations would  not  begin  to  run  until  there  was  brought 
home  to  plaintiff  knowledge  of  the  repudiation  of  the 
trust  or  the  violation  of  its  terms  on  the  part  of  defend- 
ant *  *  *  The  position  of  the  agent  is  that  of  a  trustee, 
and  claims  against  him  are  governed  by  a  rule  similar 
to  that  controlling  trustees.' 

"In  the  case  of  San  Pedro  Lumber  Co.  v.  Reynolds, 
121  Cal.  74  (53  Pac.  410),  the  court  said,  at  page  91: 

'The  statute  of  limitations  cannot  be  successfully 
invoked.  Keynolds  was  acting  in  a  fiduciary  capacity. 
Such  of  his  acts  as  resulted  in  loss  to  the  corporation 
were  concealed  breaches  of  trust.  The  statute  of  limita- 
tions would  not  begin  to  run  in  his  favor,  so  as  to  enable 
him  to  escape  the  results  of  an  accounting,  until  after 
knowledge  by  his  principal  of  his  derelictions.  In  this 
case  the  accounting  w^as  promptly  demanded  after 
discovery.' " 

The  following  language  from  Differding  v.  BaUagJi^  121 
Cal.  App.  1,  8  Pac.  2d  201  (1932),  may  be  applied  with  equal 
force  to  the  relationship  between  Kennedy  and  Kettleman 
(appellant) : 

"Their  chances  for  'returns'  upon  their  'investments', 
assuming  that  oil  existed  as  was  later  proven,  depended 
entirely  upon  the  skill,  industry,  intelligence,  honesty, 
and  integrity  of  the  trustees.  The  trustees  had  the 
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iiioiU'V  and  indcpciKk'nt  power  in  Uic  luaiiiiLT  ol'  its 
expenditure  in  drilling  the  two  oil-wells.  The  produc- 
tion owners  were  given  no  rights  by  their  contracts  to 
ovon  advise  on  those  matters.  If  these  facts  did  not 
create  a  condition  in  which  the  elements  of  trust  and 
confidence  between  two  gioui)s  must  have  existed,  it 
would  l)c  iiai'd  to  imagine  one  that  did."  (p.  G) 

2.  INDEPENDENTLY.  A  FIDUCIARY  RELATIONSHIP  EXISTS  BECAUSE 
KENNEDY'S  SHARE  AND  INTEREST  ARE  SPECIFICALLY  PROVIDED  TO 
BE  "COVENANTS  RUNNING  V/ITH  THE  LAND." 

The  significant  thing  about  the  four  original  documents 
in  this  case — and  the  thing  which  appellant  seeks  to  ignore 
— is  the  fact  that  the  share  and  interests  reserved  by  Frank 
Kennedy  were,  in  each  instance,  declared  to  be  ^'covenants 
running  tvith  the  land"  (Exhibits  A  and  B).  It  is  clear  that, 
under  prevailing  law,  the  effect  of  this  provision  is  to 
create  a  fiduciary  relationship  in  perpetuity  between  the 
parties,  and,  for  this  indei)endent  reason,  a  fiducial  relation- 
ship exists  betwen  the  parties,  so  that  the  statute  of  limita- 
tions cannot  run. 

McChire  v.  Colyear,  80  Cal.  378,  380;  22  Pac.  175 
(1889) ; 

Heaston  d  Gliynpse  v.  West  American  Oil  Co.,  supra, 

p.  Ill; 

Berniker  v.  Berniker,  30  Cal.  2d  439,  448 ;  182  Pac.  2d 
557  (1947). 

In  its  discussion  of  fiduciary  relationship,  appellant's 
brief  cites  many  cases  for  the  proposition  that,  "The  reser- 
vation of  an  overriding  royalty,  the  execution  of  an  oil  and 
gas  lease,  or  the  assignment  thereof  does  not  in  and  of 
itself  create  any  joint  adventure,  cotenancy,  or  any  sort  of 
fiduciary  relationship  between  the  parties."^  Almost  all  of 


1.     Appellant's  brief,  p.  44.  Emphasis  ours. 
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these  cases  concern  the  termination  of  a  lessee's  royalty 
interest  at  the  expiration  of  the  leasehold  term  by  an  as- 
signee who  secures  a  renewal  lease  without  preserving  his 
assignor's  royalty.  That  there  is  no  fiduciary  relationship  in 
this  circumstance — involving  what  counsel  for  appellant 
denominates  the  "usual,  ordinary,  everyday  assignments, 
leases,  and  operating  agreements" — is  the  general  state  of 
the  law  on  this  point. 

But  the  very  question  before  each  of  the  trial  courts, 
and  again  now  before  this  Court,  is  precisely  w^hether  the 
pertinent  documents  in  the  case,  taken  individually  and 
collectively,  constitute  "usual,  everyday"  assignments  and 
conveyances,  or  whether  they  contain  something  more  which 
imports  a  fiduciary  relationship  between  the  parties.  For 
the  law  is  different  where  the  lease  or  assignment  is  subject 
to  a  covenant  running  with  the  land,  or  includes  by  its  terms 
all  extensions,  modifications,  and  renewals  thereof. 

In  the  case  of  Robinson  v.  Eagle-Picher  Lead  Co.,  132 
Kan.  860,  297  Pac.  697  (1931),  cited  at  page  45  of  appellant's 
brief,  and  in  Haivkins  v.  Klein,  124  Okl.  161,  225  Pac.  570 
(1926),  lessee  sued  his  assignee  for  cutting  off  his  royalty 
where  the  assignee  had  taken  a  new  lease  in  his  OAvn  name 
at  the  expiration  of  the  old  lease  without  providing  for  a 
continuation  of  the  lessee's  royalty.  The  holding  of  each 
court  ruled  that  the  assignee  had  no  fiduciary  obligation 
to  secure  any  benefit  for  the  lessee  under  the  new  lease. 
Both  courts  recognized  that  opposite  conclusions  would 
be  reached  if  the  assignment  contained  features  of  perpetu- 
ity, as  are  present  in  the  Kennedy  case.  The  court  in  the 
Robinson  case  approved  the  principle  that  the  perpetuity 
aspect  created  a  fiduciary  relationship  when  it  pointed  out 
that  the  ruling  of  the  Haickins  case  was  correct,  and  con- 
tinued : 
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"Bocanso  the  following:  clause  was  in  tlie  original  lease 
a  (lilTcrent  coiichisioii  was  reached  in  another  recent 
Oklahoma  case  under  very  similar  circumstances:  ''^Phis 
reservation  shall  likewise  ai)ply  as  to  all  modifications, 
renewals  of  such  lease  or  extensions  that  the  assignee, 
his  successors  or  assigns  may  secure.'  Probst  v.  Hughes, 
143  Okl.  11,12,  2S()  P.  875,  876,  69  A.L.R.  929." 

The  distinction  between  the  situation  argued  by  appellant 
— where  there  is  only  an  "ordinary"  lease  with  a  specific 
term — and  that  here  presented — where  there  is  specific 
language  of  perpetuity  and  a  larger  continued  interest — 
is  succinctly  pointed  out  in  Summers  on  Oil  and  Gas,  Vol. 
3,  Sec.  554,  page  320,  as  follows : 

"While  the  right  to  overriding  royalty,  or  a  sum  of 
money  paid  out  of  production  of  oil  or  gas,  created  in 
the  assignment,  does  not  survive  the  termination  of 
the  assigned  lease,  yet  in  a  number  of  cases  the  assignor 
has  claimed  that  the  assignee,  by  permitting  the  lease 
to  expire,  or  by  surrender  thereof,  and  the  taking  of  a 
second  lease  from  the  lessor,  has  violated  a  relation 
of  trust  and  confidence,  and  that  the  assignor  should 
be  entitled  to  such  overriding  royalty  or  money  out  of 
production  under  the  renewal  lease.  The  mere  assign- 
ment of  an  oil  and  gas  lease  creates  no  such  fiduciar}^ 
relation.  If  it  is  created,  it  must  be  by  the  terms  of  the 
assignment.  In  a  number  of  cases  the  courts  have  held 
that  the  provisions  of  the  assignment  did  not  create  a 
fiduciary  relation  l)etween  the  parties  so  that  the  as- 
signor would  be  entitled  to  the  I)a^^nent  of  overriding 
royalties  or  other  sums  out  of  oil  or  gas  produced  under 
a  second  lease  taken  by  the  assignee.  But  ivhere  the 
assignment  of  a  lease  expressly  provided  that  the  reser- 
vation of  an  overriding  royalty  should  apply  to  exten- 
sions, renewals  or  modifications  of  the  lease  that  the 
assignee  or  his  successors  might  secure,  it  ivas  held 
that  such  provision  created  a  relation  of  trust  and  con- 
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fidence  between  the  assignor  and  his  assignees  permit- 
ting the  assignor  to  payment  of  the  overriding  royalty 
reserved  in  the  assignment  out  of  oil  or  gas  produced 
under  the  second  lease.  A  similar  result  was  reached 
relative  to  an  amount  payable  out  of  the  oil  produced 
as  consideration  for  the  assignment,  where  the  assign- 
ment required  that  the  assignee  give  the  assignor  notice 
before  relinquishing  the  lease  and  on  request  to  re- 
assign to  the  assignor,  and  the  assignee  took  a  new 
lease,  prior  to  the  expiration  of  the  first  lease,  without 
giving  the  required  notice."  (Emphasis  ours.) 

Significantly,  appellant's  brief  quotes  only  the  first  portion 
of  this  statement,  and  ignores  the  reference  to  the  law  gov- 
erning the  situation  here  where  the  appellees'  interest — 
since  it  is  a  covenant  running  vnth  the  land — applies  to 
"extensions,  renewals,  or  modifications  of  the  lease,"  and, 
as  a  matter  of  fact,  is  in  perpetuity. 

Similarly,  in  the  case  of  Oldland  v.  Gray,  179  Fed.  2d  409 
(CCA.  10,  1950),  the  assignee  of  a  permit  to  explore  and 
develop  Federal  land  was  held  to  be  in  fiduciary  relationship 
to  his  assignor  where  the  assignee  covenanted  to  perform 
all  the  obligations  of  the  permit  or  any  extensions  or  renew- 
als thereof.  Though  declining  to  pin  a  legal  label  on  the 
relation,  the  court  described  it  as  "fiducial"  and  held  that 
it  bound  remote  sub-assignees  to  honor  the  plaintijEf 's  roy- 
alty interests  with  respect  to  later  leases  secured  from  the 
Government,  saying,  p.  414 : 

"Making  application  of  this  doctrine,  it  has  been  held 
that  the  assignment  of  an  oil  and  gas  lease  reserving  an 
overriding  royalty,  and  providing  that  such  reserva- 
tion shall  apply  to  all  renewals,  extensions  and  modifi- 
cations, creates  a  trusteeship  in  the  assignee,  his 
successors  and  assigns  for  oil  produced  from  a  subse- 
quent lease.  Probst  v.  Hughes,  286  P.  875,  69  A.L.K. 
929." 
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^Vo  tli(»  same  clTect,  sec  lloivdl  r.  Cooperative  Refinery 
Assn.,  17(i  Kan.  572,  271  Pac.  2d  271  (1954),  Kutz  Canon 
Oil  S  Gas  Co.  r.  llarr.  :^i\  N.M.  .".aS,  i>44  Pac.  2d  522  (1952), 
and  Thornhurgh  v.  Cole,  201  Old.  G09,  207  Pac.  2d  1096 
(1})49). 

llius,  where  an  overridin.c;  royalty  owner's  interest  is  a 
covenant  running  with  the  land  or  otherwise  binds  the  suc- 
cessors in  interest  of  the  lessee-assignee,  the  underlying 
l)olicy  reasons  ])reserving  to  the  royalty  owner,  through  the 
creation  of  a  fiduciary  relationship,  his  right  to  the  continua- 
tion of  his  royalties  in  succeeding  leases  or  assignments, 
extend  also  to  preserving  to  that  royalty  owner  his  right 
to  an  accurate  measurement  or  valuation  and  payment  of 
that  royalty  interest.  Where  a  royalty  owner  and/or  his 
lessee-assignee  insert  into  their  written  accord  provisions 
for  the  making  and  receiving  of  performance  beyond  the 
term  of  the  lease,  they  are  thereby  importing  into  that 
writing  a  fiduciary  relationship  relating  not  only  to  making 
and  receiving  performance,  but  to  making  and  receiving  it 
in  full  according  to  the  terms  relating  to  the  measure  of 
performance  itself. 

3.  THE  LA  LAGUNA  RANCH  CASE,  REFERRED  TO  BY  APPELLANT,  IS  NOT 
INCONSISTENT  WITH  THIS  WELL  ESTABLISHED  LAW.  ON  THE  CON- 
TRARY, IT  ESTABLISHES  THAT  WHETHER  OR  NOT  A  COTENANCY 
RELATIONSHIP  EXISTS  IS  A  QUESTION  OF  "FACT"  TO  BE  DETERMINED 
BY  THE  TRIAL  COURT  UPON  THE  EVIDENCE. 

Commencing  at  page  36  of  its  brief,  appellant  belabors, 
at  length,  the  contention  that  Kennedy,  after  the  execution 
of  the  initial  documents  of  transfer,  had  no  profit  a  prendre 
to  support  a  cotenancy  in  the  "lease"  lands,  and,  indeed,  had 
no  interest  whatever  in  land  sufficient  to  import  a  fiduciary 
relationship. 

In  attempted  support  of  this  argument,  appellant  quotes 
at  length  from  the  case  of  La  Laguna  Ranch  Co.  v.  Dodge, 
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IS  Cal.  2d  132,  114  Pac.  2d  351  (1941).  Because  this  case 
and  the  two  earlier  cases  of  Callahan  i\  Martin^  3  Cal.  2d 
110,  43  Pac.  2d  788  (1935)  and  Payne  v.  Callahan ,  37  Cal. 
App.  2d  503,  99  Pac.  2d  1050  (1940),  are  of  importance 
to  the  development  of  oil  law  in  the  State  of  California,  and 
because  the  principles  which  they  enunciate  bear  npon  the 
case  at  bar,  they  are  deserving  of  reference. 

a.       Callahan  v.  Martin. 

In  this  case,  the  California  Supreme  Court  had  before  it 
the  question  whether  an  oil  royalty  interest  which  had  been 
assigned  by  the  land  owner  from  his  reserved  share  sur- 
vived a  coveyance  of  the  fee.  Furthermore,  as  the  court 
noted  at  page  114 : 

••*  *  *  the  case  involves  the  rights  of  an  assignee  of  oil 
royalty  under  an  assignment  unlimited  as  to  duration. 
not  the  rights  of  an  assignee  under  an  assignment 
limited  to  royalty'  to  be  realized  from  a  designated 
lease."  ( The  significance  of  the  emphasis,  which  is  ours,  | 
wiU  appear  presently.) 

The  court  first  set  about  to  determine  what  the  legal 
nature  of  a  land  owner's  right  to  oil  is.  The  court  rejected 
the  ruling  followed  in  Texas  and  some  other  jurisdictions,  ; 
that  the  land  owner  has  an  estate  in  the  oil  and  gas  in  place 
beneath  the  surface,  and  concluded  that  the  correct  rule  is  , 
that  he  has  only  the  exclusive  right  to  drill  for  oil  and  gas 
and  to  retain  them  when  brought  to  the  surface.  The  court 
next  concluded  that  an  operating  lessee  has  an  estate  in  real 
property,  a  profit  a  prendre.  (Why  the  appellant  attributes 
this  latter  determination  to  the  later  La  La  puna  case  is  not 
apparent.) 

Considering  next  the  status  of  the  rights  of  the  royalty   ' 
owner's  assignee,  the  court  concluded  that  he,  too,  had  an 
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estate  in  real  property,  an  iiu'cu'poreal  liereditament,  and 
reviewed  at  some  len.u:tli  tlie  eonimon  law  hack^rouml  of 
tliis  type  of  interest  in  roal  property. 

Because  the  assignee's  riffhts  to  a  shar<'  of  the  ttitut 
owner  s  roifalties  irere  not  limited  to  the  duration  of  the 
lease,  the  eoiirt  held  that  the  assi.u:nee  was  a  tenant  in  com- 
mon with  the  land  owner  in  his  reserved  rii^ht  to  enter  and 
drill  for  oil,  i.e.,  in  his  profit  a  prendre,  at  the  expiration 
of  the  existins:  lease.  From  this  hoUlinu;  it  followed  that  the 
assii!:nee's  riirht  could  not  be  cut  off  by  the  land  owner's 
conveyance  of  the  fee  to  a  third  party. 

b.  Payne  v.  Callahan. 

Callahan  r.  Martin  left  o]ien  the  ((uesti(Mi  of  the  ri^'hts  of 
an  assignee  of  a  rcnalty  interest  from  an  operating  lessee 
after  a  ([uitclaim  by  the  lessee  to  his  lessen*.  The  District 
Court  of  Appeal  considered  this  question  in  the  Paiine  case. 
The  court  observed,  most  signiticantly,  that  unlike  Callahan 
r.  Martin,  the  assignments  in  the  Paifne  case  were  limited 
to  the  term  of  the  then  e.ristino  lease.  Despite  this  distinc- 
tion, the  court  concluded  that  the  analogy^  to  the  earlier  case 
was  such  that  it  should  hold  that  the  assignee  of  the  lease 
received,  by  his  assignment,  a  portion  o\'  {\\o  less(H^'s 
profit  a  prendre.  The  assignee  was,  therefore,  a  tenant  in 
conuuon  with  the  lessee,  and  his  rights  could  not  be  defeated 
by  the  lessee's  ciuitclaim  to  the  lessor, 

c.  La  Laguna  Ranch  Co.  v.  Dodge. 

In  1941  the  California  Supreme  Court  (which,  it  will  be 
recalled,  had  decided  CallaJian  r.  iMartin),  had  before  it  a 
fact  situation  which  presented  the  same  problem  as  in  the 
Paifne  case — i.e.,  an  assignment  limited  to  the  term  of  the 
then  existing  lease.  The  court  reviewed  tlie  principles  which 
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had  been  fixed  by  Callahan.  It  then  observed  that  the  lessor 
does  not  in  every  case  intend  to  make  his  assignee  a  co- 
tenant  in  his  exclusive  right  to  drill  for  oil.  With  reference 
to  the  Payne  case,  the  court  stated  (at  page  138) : 

"Thus,  in  so  far  as  Payne  v.  Callahan,  supra,  holds  that 
the  fractional  interests  created  either  by  the  lessor  or 
the  operating  lessee  constitute  a  tenancy  in  common  in 
a  profit  a  prendre  as  a  matter  of  laic,  it  is  expressly 
disapproved.  In  any  case,  the  intention  of  the  parties  is 
controlling,  and  in  the  absence  of  a  clear  indication 
that  such  was  the  intent,  the  court  will  not  construe 
royalty  interests  created  for  the  duration  of  a  specific 
oil  and  gas  lease  as  granting  the  right  to  enter  upon  the 
land  in  question  for  the  purpose  of  carr^^ng  on  oil 
production  or  as  creating  a  tenancy  in  common  in  the 
profit  a  prendre  for  that  purpose."  (Emphasis  added.) 

Since,  under  the  facts  before  it  in  the  La  Laguna  case, 
the  royalty  interests  were  created  only  for  the  duration  of 
a  specific  lease,  and  nothing  else  indicated  an  intention  that 
the  assignee  was  to  have  the  right  of  entry,  the  court 
affirmed  the  judgment  quieting  the  land  o^^Tler's  title  against 
the  overriding  royalty  interest  of  the  lessee's  assignee. 


A  careful  reading  of  these  three  cases  makes  apparent 
the  point  at  which  the  District  Court  of  Appeal  in  the 
Payne  case  de^dated  from  the  rules  laid  do^\Ti  by  the  Su- 
preme Court  in  the  Callahan  case,  ultimating  in  the  dis- 
approval expressed  in  the  La  Lagiinu  case.  The  lower  court 
went  astray  in  failing  to  attach  the  significance  which  the 
Supreme  Court  had  intended  be  given  to  the  fact  that,  in 
the  Callahan  case,  the  assignee's  royalty  rights  were  not 
limited  to  the  duration  of  the  lease.  Although  the  lower 
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coui't  rt'MuirUod  iijx)!!  this  (lilTcrencc,  it  in  elTect  ran  rough- 
sliod  over  it. 

Tlio  iiii])oi-t;int  lliiiii::  to  ohsorvo  a])()iit  tlic  Iji  Ldf/iina 
caso,  as  the  Supi-ciiic  Court  specificall\  noted,  is  that  it  in- 
volved an  assignee's  rights  xvhich  icere  limited  hy  the  dura- 
tion of  a  s})ccific  lease — and  the  court  specifioally  recognized 
that,  were  tlie  assignee's  rights  not  so  limited,  a  different 
situation  would  obtain ;  and  further  stated  that  whether  such 
different  situation  obtained  was  a  question  of  fact  to  be 
determined  from  the  document  itself.  But  in  the  La  Laguna 
case  the  Supreme  Court  was  in  no  way  overruling  its  earlier 
holdings  in  the  Callahan  case.  It  simply  made  clear  that  the 
Paj/ne  case  had  not  interpreted  Callahan  correctly,  and  it 
positively  reaffirmed  the  Callahan  holding  that  a  cotenancy 
relationshi})  was  created  where  the  assignee's  royalty  rights 
were — as  they  are  here — in  perpetuity. 

As  we  have  observed  earlier  in  this  brief,  appellant  has 
conceded^  that  Kennedy  and  Kettleman  Oil  Corporation 
were  co-o^^Tlers  of  the  mineral  estate  in  the  fee  land  because 
the  conveyance  was  by  grant  with  reservation  to  Kennedy 
of  a  portion  of  the  oil  and  gas  estate.  But,  appellant  adds, 
as  to  the  lease  lands,  no  cotenancy  could  have  existed  be- 
cause Kennedy  reserved  to  himself  no  portion  of  the  oil  and 
gas  estate,  the  reason  for  this  being  that  he  granted  to  the 
operating  company  all  his  rights  of  entry  and  possession. 
This  specious  reasoning  ^^dll  not  stand  close  analysis  under 
the  principles  enunciated  by  the  Callahan  and  La  Laguna 
cases. 

The  assignment  of  the  prospecting  permit  to  Kettleman 
Oil  Corporation  included  an  exclusive  right  of  entry.  But 
to  conclude  from  tliis  that  no  interest  remained  which  could 
support  a  cotenancy  is  to  beg  the  question.  By  the  rulings  of 


1.     Opening  Brief,  p.  37. 
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the  Callahan  and  La  Laguna  cases  it  is  clear  that  a  royalty 
owner  with  no  right  of  entry  still  has  an  interest  in  real 
property,  labeled  an  "incorporeal  hereditament."  Indeed, 
even  in  the  limited  situation  presented  in  the  La  Laguna 
case,  the  Supreme  Court  held  (page  140) : 

"Defendants'  overriding  royalties  were,  therefore,  in- 
terests in  real  property." 

Therefore,  Avhen  Kennedy  reserved  a  royalty  from  his  inter- 
est under  the  permit,  he  carved  out  a  lesser  interest  under 
the  permit.  This  lesser  interest  may  be  the  subject  of  a  coten- 
ancy, and  when  Kennedy  made  this  incorporeal  heredita- 
ment a  covenant  running  with  the  land,  he  unambiguously 
evidenced  his  intention  that  a  cotenancy  be  created. 

What  of  appellant's  argument  that  the  essential  element 
of  unity  of  possession  is  lacking  ?  There  are  several  answers 
to  this  question.  In  the  first  place,  it  is  to  be  observed  that 
the  California  courts  have  recognized  that  the  incorporeal 
interests  created  in  oil  are  not  susceptible  of  being  precisely 
conformed  to  the  classic  molds  for  incorporeal  heredita- 
ments and  that  their  incidents  must  be  redefined.  Thus  in 
Callahan  v.  Martin,  supra,  at  page  126,  the  court  observed : 
"Of  course,  it  is  not  to  be  contemplated  from  the  cir- 
cumstance that  tenants  in  common  in  oil  rights  have  co- 
equal rights  of  entry,  that  a  large  number  of  investors 
holding  assignments  of  small  percentages  in  oil  rights 
will  wish,  each  for  himself,  to  undertake  the  production 
of  oil.  It  is  not  necessary  for  us  here  to  determine  in 
detail  the  rights  inter  se  of  those  who  as  tenants  in 
common  are  jointly  interested  in  oil  rights  in  land.  *  *  * 
If  numerous  holders  of  oil  rights  in  a  single  parcel  of 
land  are  unable  to  agree  upon  an  operating  lessee  or 
upon  the  terms  of  an  oil  lease,  we  are  inclined  to  think 
that  the  powers  of  a  court  of  equity  may  be  invoked  to 
formulate  a  just  and  reasonable  plan  for  the  develop- 
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iiieiit  and  production  ol"  oil  ujjon  tlie  land,  and  to  settle 
the  controversy  in  accordance  therewith.  l>ut  this  can 
l)e  determined  as  the  question  may  arise  in  future  liti- 
gation, '^riio  rules  of  law  should  bo  sul'ticiontly  a(la])tahle 
to  reach  a  desirable  result  in  this  developing  field  of 
law." 

In  Dahiicij-JohnsloH  Oil  Corp.  r.  Walden,  4  Cal.  2d  637,  52 
Pac.  2d  237  (1935),  the  court  stated,  at  page  G5G: 

"The  rule  permitting  nonproducing  cotenants  to 
share  in  oil  produced  by  a  single  cotenant  is  justified 
by  the  difference  in  a  cotenancy  in  mineral  rights  and 
such  a  tenancy  in  the  surface  estate.  This  rule  has  be- 
come well  established,  as  indicated  in  the  annotations  to 
which  we  have  referred.  The  propriety  of  the  principle 
was  recognized  by  this  court  in  the  early  case  of  Mc- 
Cord  V.  Oakland  Q.  M.  Co.,  supra,  where  the  court  said, 
at  page  148 :  'But  it  may  be  conceded  for  the  purposes 
of  this  decision,  that  the  relation  of  the  tenants  in  com- 
mon, under  the  circumstances  disclosed,  is  sui  generis, 
and  their  rights  peculiar.  That  while  the  extraction  of 
ore  from  the  nune  by  one  tenant,  who  does  not  exclude 
his  cotenants,  is  not  waste,  and  the  neglect  of  the  latter 
to  enter  should  be  held  an  assent  on  their  part  to  the 
exclusive  occupation  by  the  former ;  yet,  because  of  the 
effect  of  the  exclusive  working  by  one  may  be  to  exhaust 
the  mineral,  and  the  uncertainty  of  the  prospective 
value  of  the  proi:)erty  may  render  it  impossible  to  make 
a  just  partition  of  it,  a  court  of  equity  should  order  an 
accounting;  holding  that  w^hile  it  must  have  been  con- 
templated by  the  parties  that  the  tenant  in  occupation 
should  not  be  held  for  waste,  nor  prohibited  from  pro- 
ceeding: with  his  work  by  the  cotenants  who  do  not  seek 
to  enter,  yet  it  must  also  have  been  contemplated  that 
the  tenant  in  occupation  should  not  api)roi:)riate  to  him- 
self the  entire  profits.'  " 

Again,  in  the  La  Lagiina  case  itself,  the  court  took  note 
of  this  development : 
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"This  court  has  recently  referred  to  the  fact  that 
the  traditional  categories  of  real  property  interests 
crystallized  long  before  interests  such  as  these  found 
their  way  into  the  courts.  (Callahan  v.  Martin,  supra, 
p.  115.)  The  law  relating  to  such  oil  rights  has  been  said 
to  be  in  a  formative  stage  and  the  interests  thus  created 
have  been  considered  sui  generis.  [Dahney-J olmston  Oil 
Corp.  V.  Walden,  supra,  pp.  650,  651 ;  Schiffman  v.  Rich- 
field Oil  Co.,  supra,  p.  226.)  Thus,  although  only  a  por- 
tion of  the  oil  royalties  here  considered  can  actually  be 
compared  to  rent  in  the  traditional  sense,  the  purpose 
and  scope  of  all  such  royalty  interests  are  so  similar 
that  all  should  be  considered  equally  to  be  incorporeal 
interests  in  real  property,  subject  to  the  same  require- 
ments and  protected  by  the  same  safeguards."  (p.  139) 

It  is  clear  then  that,  in  the  light  of  this  developing  law,  the 
"exclusive  possession"  language  in  the  assignment  of  the 
permit  must  be  construed  as  constituting  an  arrangement  be- 
tween cotenants  of  the  profit  a  prendre,  giving  Kettleman 
exclusive  operating  rights  only  as  long  as  it  fulfilled  all  of 
the  terms  of  the  assignment.  In  the  event  of  a  material 
breach  of  the  agreement  by  the  operating  lessee,  or  its  suc- 
cessors, Kennedy,  having  reserved  his  right  as  a  covenant 
running  with  the  land,  could  step  in  and  exercise  his  right 
of  possession. 

But,  whether  or  not  the  assignment  imports  a  tenancy 
in  common  of  the  profit,  it  is  plain  that  Kennedy  and  Kettle- 
man  were  co-owners  of  a  mineral  estate  of  indefinite  dura- 
tion— and  therefore  cotenants — just  as  surely  as  they  were 
in  the  ease  of  the  fee  land.  As  to  the  latter,  Kennedy's  grant 
with  reservation  preserved  to  him  an  interest  in  the  mineral 
estate  of  which  he  had  been  the  full  owmer  prior  to  the  grant. 
As  to  the  prospecting  permit,  Kennedy's  assignment  with 
reservation  preserved  to  him  an  incorporeal  interest  in  the 
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real  i)r()i)('rty  wliicli,  wlu'tlic'i-  or  not  it  was  a  jfrofit,  was 
carved  out  of  the  profit  assip^ned  to  Kettleman.  Altliougli 
Kcttleniaii  may  lunc  had  a  lar<j:er  <|iiaiitiiiii  of  interest,  if  it 
was  lar.i-'ei-,  it  ohxiouslx  incliuh'd  within  its  sf'0])e  tlie  same 
int(M-ost  wliicii  Kennedy  I'eserved,  and  tliey  were  co-owners 
and  cotenants  oi"  this  measure  of  incorporeal  hereditament, 
wliatever  its  laliel  may  be. 

We  liave  i)ointed  out  earlier  in  this  brief  that  the  admitted 
cotenancy  relationshii)  as  to  the  fee  land  is  sufficient,  in 
this  integrated  transaction,  to  establish  such  a  fiduciary 
rc^lationship  as  to  sustain  the  trial  court's  judgment.  In 
addition  to  the  foregoing,  the  cotenancy  relationship  be- 
tween the  parties  as  to  the  leased  land  becomes  crystal-clear 
during  the  period  for  which  the  royalties  in  question  were 
payable. 

In  reviewing  the  exhibits  to  the  Statement  of  Agreed 
Facts,  appellant  comments,  at  page  29  of  its  brief,  that  it 
does  not  understand  what  pertinency  Exhibit  Y,  the  Kettle- 
man  North  Dome  Association  Unit  Agreement,  has  to  any 
of  the  questions  presented  on  this  appeal.  This  document 
is  pertinent  for  the  following  reason:  It  sets  forth  the 
rights  and  obligations  of  appellant's  predecessor,  with 
reference  to  the  so-called  Kennedy  lease  lands,  as  a  member 
of  the  Kettleman  North  Dome  Association  during  the  period 
wlien  the  royalties  in  question  were  payable.  Article  II  of 
the  Kettleman  North  Dome  Association  Agreement  pro- 
vided that  the  members  of  the  Association  should  transfer 
to  it  the  exclusive  possession  for  oil  development  purposes 
of  the  lands  brought  within  the  agreement,  subject  to  a  res- 
ervation as  to  non-participating  lands.^  Therefore,  as  to 


1.  Exhibit  Y.  Article  II  provides,  in  part,  that  Kettleman  Oil 
Corporation  (appellant)  authorized  the  Association  "*  *  *  to  take 
the  exclusive  possession  of  the  lands  described  opposite  its  name  as 
hereinafter  subscribed  for  the  purpose  of  development  and  opera- 
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Kettleman's  participating  lands  or  leases — which  appellees 
agree  are  the  only  sources  from  which  royalties  are  due 
them — Kettleman  (appellant)  assigned  to  the  Association 
its  profit  a  prendre,  retaining  the  right  to  receive  the  oil 
produced,  an  incorporeal  interest  in  real  property  of  less 
quantum  than  a  profit  a  prendre — so  that,  during  the  period 
here  in  cpiestion,  the  actual  right  of  immediate  possession 
was  in  neither  the  appellant  nor  appellees,  but  in  the  Asso- 
ciation; and,  as  to  the  participating  lands,  appellant  had 
no  greater  right  than  appellees,  i.e.,  primarily  the  right  to 
receive  a  share  of  the  unit  plan  production.  Thus,  similarly 
as  the  unit  plan  operator  stands  in  fiduciary  relationship  to 
both  the  royalty  owners  to  whom  it  must  pay  royalties  and 
to  the  lessee-assignee  from  which  the  unit  operator  obtained 
its  operating  rights  (see  Young  v.  West  Edmond  Hunton 
Lime  Unit,  275  Pac.  2d  304  (Old.,  1954) ),  so  also  the  assignee 
has  fiduciary  obligations  to  his  assignor  where  he,  and  not 
the  unit  operator,  is  charged  with  the  duty  to  pay  the 
royalties  due  his  assignor. 

Looking  at  Kennedy's  interest,  after  his  assignment  of 
the  prospecting  permit,  in  the  light  least  favorable  to  him, 
he  had  at  least  this  same  quantum  of  interest,  and  since  it 
was  in  the  same  lands  and  leases,  there  was  an  incontestable 
unity  of  possession  and  cotenancy  during  the  very  period 
when  the  royalties  in  question  were  earned. 


The  La  Larjuna  case,  therefore,  is  plainly  not  inconsistent 
with  the  District  Court's  decision  in  this  case.  It,  at  the 

tion  of  said  lands  for  so  long  a  period  as  oil  or  gas  or  other 
hydrocarbons  shall  be  produced,  or  drilling  operations  shall  be 
conducted  by  the  Association  on  any  of  the  lands  included  within 
this  agreement."  Frank  Kennedy,  as  a  royalty  owner,  had  to  give 
his  consent  to  the  inclusion  in  the  Unit  Plan  of  any  lands  in  which 
he  had  an  interest. 
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most,  simply  holds  that,  where  an  assignee's  interest  is 
limited  to  a  speeitic  document  or  term,  the  existence  of  a 
coteiiaiicv  is  a  (iiicstioii  ol'  fad  to  he  determined  from  the 
(hx'umejits  themselves.  ^'1  fortiori,  tlierefore,  where  the 
(h)cuments  creating  the  assignee's  interest  are  "covenants 
limning  with  tlie  land"  and  running  in  perpetuity,  it  is 
clear  that  they  create  a  cotenancy;  and  may  even,  under 
the  holding  of  Callahan  v.  Martin,  supra,  create  such  a 
cotenancy  as  a  matter  of  law.  It  is  not  necessary,  however, 
to  consider  whether  the  La  Laguna  case,  which  applies 
solely  to  leases  with  a  specified  term,  overrules  the  holding 
of  the  CaUahan  case — wdiicli  applies  to  intei"ests  running  in 
perpetuity.  At  the  very  least,  the  La  Laguna  case  would 
hold  such  question  to  be  a  question  of  fact — and  this  ques- 
tion, as  we  have  specified,  has  already  been  resolved  by  the 
trial  court  adversely  to  the  appellant. 

3.  APPELLANT'S  ASSUMPTIONS  AND  CONCLUSIONS  TEND 
TO  CONFUSE  THE  ISSUE,  AND  ARE  NOT  SUPPORTED  BY 
LAW. 

a.  The  existence  of  a  fiduciary  relationship  must  be  determined 
from  the  operative  facts  in  their  actual  context,  and  not  from 
legalistic  labels. 

The  fact  that  a  fiduciary  relationship  existed  between 
the  parties  is,  as  w^e  have  shown,  to  be  deterirdned  by 
resort  to  the  facts  themselves — in  this  connection,  primarily, 
the  four  original  documents  constituting  the  integrated 
statement  of  the  relationship  of  the  parties,  one  to  the 
other.  Appellant's  brief,  however,  seeks  to  avoid  this  fact 
by  the  familiar  device  of  holding  up  the  definitions  of  sev- 
eral classic  real  property  interests,  and  arguing  that,  since 
appellant  conceives  that  this  situation  does  not  fall  within 
those  definitions,  no  fiduciary  relationship  exists. 
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The  fallacies,  however,  of  this  Procrustean  effort  are 
self-evident— and  it  is  well  established  that  the  traditional 
concepts  of  cotenancy  and  other  forms  of  old  English  land 
tenure  have  long  since  yielded  to  developing  conceptions — 
particularly  with  relation  to  the  petroleum  industry.^  As 
the  court  states  in  Dahney-J ohnston  Oil  Corp.  v.  Walclen, 
supra,  at  page  650 : 

"The  failure  of  those  who  are  dealing  in  oil  rights 
to  precisely  describe  the  nature  of  the  interests  granted 
is  due  in  part  to  the  recent  development  of  the  oil 
industry.  The  law  pertaining  thereto  is  still  in  a  form- 
ative stage.  An  analysis  of  the  nature  of  oil  interests 
which  may  be  created  involves  an  application  of  the 
common-law  rules  which  crystallized  before  there  were 
extensive  dealings  in  subsurface  fugacious  substances. 
In  the  several  jurisdictions  in  this  country  there  is  a 
contrariety  of  description  as  to  the  nature  of  these 
interests,  and  in  a  single  jurisdiction,  as  in  this  state, 
there  are  conflicting  expressions  as  to  the  description 
of  oil  interests.  (See  Callahan  v.  Martin,  supra.)  It  is 
not  surprising,  in  view  of  the  lack  of  a  definite  termi- 
nology descriptive  of  these  interests,  that  those  who 
are  dealing  in  oil  interests  have  difficulty  in  describing 
the  interest  transferred,  and  that  ambiguous  and  un- 
certain instruments  are  presented  to  the  courts  for 
analysis.  Such  instruments  must  be  construed  as  a 
whole  in  the  light  of  the  circumstances  under  which 
they  were  executed  and  the  expressed  intent  of  the 
parties  at  that  time.  *  *  *" 

Thus,  when  appellant,  in  its  brief,  devotes  itself  primarily 
to  a  citation  of  cases  in  which  a  "joint  venture"  was  found 
not  to  exist  upon  particular  facts,  followed  by  a  random 


1.  See  the  quotations  from  Callahan  v.  Martin,  Dahney-John- 
ston  Oil  Corp.  v.  Waldcn,  and  La  Laguna  Ranch  Co.  v.  Dodge, 
commencing  supra,  p.  22. 
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colloc'tioii  of  (lisjjai'alc  cases  dealing"  in  <i;L'nt!ral  wilii  min- 
eral leases,  ineliidiiii^  those  for  oil  and  gas,  in  which  the 
'^ordinary,  everyday  oil  and  ,ii,as  lease,  assigniiiciit,  or  reser- 
vation ol*  royalties"  did  not  create  a  fiduciary  relationship, 
it  is  simply  attempting  to  misdirect  the  attention  of  the 
(N)iirt.  All  of  such  argument  is  predicated  upon  ajjpellant's 
assum])tion  that  the  documents  here  in  evidence,  and  con- 
sidered singly,  created  nothing  more  than  an  "ordinary  oil 
and  gas  lease",  which  is,  in  fact,  the  very  point  in  issue, 
and  the  })oint  of  fact  upon  which  the  trial  court  ruled 
adversely  to  appellant. 

So,  when  ai)i)ellant  asks,  "What  is  a  fiduciary?"  we  ob- 
serve that  it  is  amply  established  that  such  term  imports  a 
notion  of  good  faith  and  trust  by  one  part}'  in  another,  with 
a  concomitant  duty  in  the  trusted  party  to  observe  high 
ethical  standards,  and  to  protect  and  insure  the  interests 
of  the  trusting  party.  One  situation  where  the  imposition  of 
fiduciary  obligations  is  appropriate  is  that  in  which  one 
party,  after  rendering  that  part  of  his  performance  which 
is  prerequisite  to  the  second  party's  duty  to  commence 
counter-performance,  must  completeh^  depend  upon  the  sec- 
ond party's  good  faith  in  giving  the  full  extent  of  the 
consideration  promised,  because  the  second  party  is  in  a 
superior  or  exclusive  position  in  determining  the  amount  of 
counter-performance.  That,  of  course,  is  the  situation  here. 

Kennedy  transferred  certain  interests  in  real  property, 
which  was  all  the  performance  required  of  him,  prerequi- 
site to  the  transferee's  obligation  to  develop  the  lands,  and 
to  pay,  either  in  oil  or  in  money,  stated  shares  or  royalties 
from  these  lands  if  oil  w^ere  discovered ;  and  Kennedy  cove- 
nanted to  render  further  performance  at  the  request  of 
his  transferee  to  the  end  of  preserving  and  perfecting  its 
permit  interest.  As  to  these  two  parties,  the  measure  of 
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counter-performance  due  from  Kettleman  Oil  Corporation 
(appellant)  was  in  the  latter's  exclusive  ability  to  deter- 
mine. Kennedy  had  no  means  of  determining  the  amount 
of  royalties  due  under  his  integrated  arrangement  with 
Kettleman  Oil  Corporation  at  the  outset,  and  much  less 
after  Kettleman  Oil  Corporation's  interests  were  subdivided 
and  assigned  to  various  other  oil  companies,  including  ap- 
pellant. 

b.  The  form  of  the  pleadings  is  not  in  issue. 

Again,  appellant  is  less  than  helpful  when  it  inserts,  in 
its  brief,  pages  48  to  51,  an  illusory  issue  regarding  the 
form  of  complaint — for  the  form  of  the  pleadings  is  not  in 
issue.  The  sole  question  here  is,  as  appellant  concedes  on 
pages  19  and  21  of  its  brief,  whether  a  fiduciary  relationship 
between  the  parties  has  been  shown — and,  if  so,  it  is  con- 
ceded that  the  judgment  below  is  correct,  and  that  appellant 
owes  appellees  the  admitted  sum  of  $9,519.11. 

It  is,  of  course,  true  that  the  averments  in  the  complaint 
do  not,  of  themselves,  establish  the  fiduciary  relationship 
between  the  parties,  except  in  so  far  as  appellant  concedes 
the  execution  of  the  documents  in  question.  However,  these 
documents,  and  particularly  the  pertinent  four  original 
documents,  have  all  been  stipulated  to  by  the  parties ;  were 
evidence  before  the  trial  court;  and  were  the  basis  of  the 
trial  court's  determination  on  the  pertinent  facts  involved. 

c.  Cases  cited  by  appellant  are  not  in  point. 

As  we  have  already  observed,  most  of  the  authorities 
cited  by  the  appellant  are  concerned  with  situations  where 
there  was  a  specific  lease  only,  with  a  specific  term,  or  sim- 
ilar situation  involved — but  such  is  not  the  case  here,  where 
appellant's  interest  is  an  interest  in  perpetuity,  and  where, 
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uiulcr  tlic  picvailiii^-  law,  it  is  clear  that  appellant's  interest 
is  tliat  of  a  cotenant. 

Further,  however,  we  note  that  appellant  appears  to  rely 
heavily  upon  Pliillip.s  Petroleum  Co.  v.  Bynum,  155  Fed.  2d 
19(}  (CCA.  5,  1946).  In  that  case  the  court,  reluctantly 
declining  to  impose  a  liduciary  oblip^ation  on  a  lessee,  fol- 
lows the  paragraph  ((uoted  in  appellant's  brief,  page  4G, 
with  the  significant  remark: 

"But  in  view  of  the  Texas  law  that  the  royalty  owner 
has  no  title  even  to  the  one-eighth  part  of  the  gas,  and 
that  only  the  contractual  relationshij)  of  debtor  and 
creditor  exists,  we  are  unable  to  fasten  the  obligation 
to  make  a  full  disclosure  where  it  really  ought  to  be." 
(Emphasis  ours.) 

Similarly,  appellant  cites  Phillips  Petroleum  Co.  v.  John- 
son, 155  Fed.  2d  185  (CCA.  5,  1946).  Both  of  these  cases, 
however,  involve  the  application  of  Texas  law,  which  con- 
ceives that  a  royalty  owner  does  not  have  title  to  a  part  of 
the  oil  or  gas.  This,  however,  is  not  the  law  in  California 
where  a  royalty  owner's  right  to  proceeds  is  considered  to 
be  a  right  of  ownership  in  the  oil  itself  and,  as  such,  an  in- 
corporeal interest  in  land. 

Taylor  v.  Odell,  supra; 

Recovery  Oil  Co.  v.  Van  Acker,  79  Cal.  App.  2d  639, 
180  Pac.  2d  436  (1947),  and  cases  cited  therein; 

Callahan  v.  Martin,  supra. 

In  California,  then,  more  than  a  mere  debtor-creditor  rela- 
tionshij)  exists,  and  the  courts  can  and  will  enforce  the 
obligation  of  a  lessee  to  deal  in  good  faith  on  a  fiduciary 
basis  with  royalty  owners. 

Taylor  v.  Odell,  supra; 

Heaston  S  Glimpse  v.  West  American  Oil  Co.,  supra. 
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Similarly,  the  case  of  MacDonald  v.  Follett,  142  Tex.  616, 
180  S.W.  2d  334  (1944),  cited  by  appellant,  should  afford  it 
little  solace.  That  case  involved  an  overriding  royalty  inter- 
est, which,  by  oral  agreement,  was  owned  jointly  by  plaintiff 
and  defendant.  Upon  the  expiration  of  the  lease,  defendant 
took  a  new  lease  in  his  name  as  before,  but  did  not  then 
convey  a  half  interest  to  the  plaintiff,  as  he  had  under  the 
previous  lease.  In  determining  whether  plaintiff  was  en- 
titled to  a  half  interest  as  beneficiary  of  a  fiduciary  relation- 
ship, the  court  stated  that  if  they  had,  as  part  of  their  oral 
agreement,  agreed  to  work  together  to  obtain  a  renewal  of 
the  lease,  they  were  cotenants.  The  court  then  remanded  the 
case  for  a  determination  of  that  factual  issue — and  the  trial 
court's  subsequent  finding  of  a  fiduciary  relationship  was 
upheld  on  the  second  appeal.  See  MacDonald  v.  Follett,  193 
S.W.  (2d)  287  (1946). 

The  cases  of  O'Donnell  v.  Snowden  <&  McSweeney,  318  111. 
374,  149  N.E.  253  (1925) ;  Fowler  v.  Associated  Oil  Co.,  74 
Pac.  2d  727  (1937) ;  Gordon  v.  Empire  Gas  and  Fuel  Co.,  63 
Fed.  2d  487  (CCA.  5,  1933) ;  Henry  v.  Gulf  Refining  Co., 
179  Ark.  138, 15  S.W.  2d  979  (1929),  and  Shropshire  v.  Ham- 
mond, 120  S.W.  2d  282  (Tex.  Civ.  App.  1938) ;  also  cited  by 
appellant,  like  many  of  the  other  cases  cited  by  it,  relate 
to  "ordinary,  everyday"  oil  leases,  with  specific  terms,  so 
that  they  are  not  here  apposite. 

4.      CONCLUSION. 

The  decision  of  the  trial  court  in  this  case  does  not  present 
a  complete  re-writing  of  existing  law,  or  the  making  of  every 
debtor  a  trustee  for  his  creditor,  as  appellant  so  broadly 
asserts. 

On  the  contrary,  we  are  here  concerned  with  the  specific 
language  of  four  original  documents  creating  a  relationship 
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in  perpetuity  between  two  jjurties  Toi-  tlie  exploitation  of  oil 
properties  for  tlieir  iiiiitual  benefit.  The  decision  in  tliis  case, 
therefore,  is  no  bioader  tlian  the  specific  language  of  the 
(locunients  involved.  When  the  trial  court  determined,  as  a 
(|uestion  of  fact,  as  it  did,  that  such  language  was  sufficient 
to  create  a  fiduciary  relationship  between  the  parties,  it  did 
so,  as  we  have  shown,  in  response  to  well  established  law, 
and  it  was  amply  supported  in  its  determination  by  the 
documents  in  evidence. 

This  same  determination  upon  these  precise  documents 
has  been  made,  not  once,  but,  as  we  have  shown,  three  suc- 
cessive times.  We  submit  that  there  should  be  an  end  to  the 
repeated  re-arguing  of  this  same  contention;  that  there  is 
no  reason  to  disturb  the  decision  of  the  trial  court;  that 
the  appellees  should  have  the  sum  of  $9,519.11  concededly 
owing  from  appellant,  and  which  is  payable  unless  appellant 
can  invoke  its  technical  defense  of  the  statute  of  limitations ; 
and  that  the  judgment  of  the  District  Court  awarding  ap- 
pellees that  amount  should  be  affirmed. 

Respectfully  submitted, 

Kenneth  Ferguson 
George  A.  Andrews,  Jr. 

Attorneys  for  Appellees. 
Of  Counsel: 

Pedder,  Ferguson  &  Pedder 
Harold  W.  Elliott 
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INTRODUCTION. 

Appellees  in  their  brief  urge  that  the  judgment  of 
the  couii:  iDelow  should  )3e  sustained  upon  two  prin- 
cipal grounds:  First,  that  this  court  should  not  ex- 
amine the  evidence  in  the  case,  consisting  entirely  of 
a  Statement  of  Agreed  Facts  and  documentary  ex- 
hibits thereto,  but  rather  is  boimd  by  the  usual  rule 
that  a  reviewing  court  will  not,  in  the  face  of  con- 
flicting evidence,  disturb  the  Findings  of  Fact  or 
Conclusions   of  Law   of  the  trial   court.    Appellees' 


second  point,  stated  in  various  ways  throughout  their 
brief,  in  sum  amounts  only  to  the  contention  that 
either  a  joint  adventure,  a  cotenancy,  or  some  other 
general  fiduciary  relationship  existed  between  the 
parties  which  prevented  the  running  of  the  statute  of 
limitations.  We  shall  take  up  in  order  the  various 
points  presented. 


POINT  ONE. 

THIS  COURT  HAS  NOT  ONLY  THE  RIGHT  BUT  THE  DUTY  TO 
DRAW  ITS  OWN  INFERENCES  AND  CONCLUSIONS  FROM 
THE  STATEMENT  OF  AGREED  FACTS  AND  DOCUMENTARY 
EXHIBITS  THERETO,  AND  IS  NOT  BOUND  BY  THE  DETER- 
MINATION OF  THE  LOWER  COURT. 

Appellees  urge  that  this  court  should  follow  the 
general  rule  "that  an  appellate  court  will  not  disturb 
the  findings  of  fact  of  the  trial  court."  Yet  they  ad- 
mit on  page  3  of  their  brief  that  whether  or  not  a 
fiduciary  duty  existed  between  the  parties  is  a  ques- 
tion of  fact  to  be  determined  from  the  documents 
defining  the  respective  interests  of  the  parties. 

The  principle  invoked  by  appellees  is  only  appli- 
cable where  a  trial  court  has  heard  testimony,  formed 
its  conclusion  as  to  the  credibility  of  the  witnesses, 
and  drawn  inferences  and  conclusions  from  the  evi- 
dence. In  such  a  case,  the  reviewing  court  will  not 
retry  the  facts. 

But  this  is  not  a  case  in  which  any  witness  was 
heard;  there  is  no  evidence  other  than  the  facts  ad- 
mitted by  the  pleadings,  agreed  to  in  the  Statement 


of  Agreed  Facts,  or  disclosed  by  the  documents  at- 
tached thereto  as  exhibits. 

It  is  well  settled  that  an  ai)pel]ate  court  may  make 
its  own  inferences  and  draw  its  own  conclusions 
fi'om  undisputed  or  sti])u]ated  facts  or  purely  docu- 
mentary evidence.  As  this  court  has  stated  in  Pacific 
Portland  Cement  Co.  v.  Food  Macli.  and  Chem.  Corp., 
178  F.2d  541  (9th  Cir.  1949)  at  ])age  548: 

".  .  .  we  may  make  our  own  inferences  from  un- 
disputed facts  or  purely  documentary  evidence." 

The  distinction  l)etween  a  case  dependent  upon  the 
testimony  of  witnesses  and  one  in  which  all  the  evi- 
dence rests  upon  documents  or  stipulated  facts  is 
well  discussed  in  the  case  of  Tipton  v.  Bearl  Sp^'ott 
Co.,  93  F.Supp.  496  (S.D.  Cal.  1950).  Here  the  court 
said  at  page  498: 

"It  is  the  accepted  rule  that  where  a  case  is  pre- 
sented on  stipulated  facts,  the  mandate  of  Fed. 
Rules  Civ.  Proc.  Rule  52,  28  U.S.C.A.,  that  'find- 
ings of  fact  shall  not  be  set  aside  unless  clearly 
erroneous,  and  due  regard  shall  be  given  to  the 
opportunity  of  the  trial  court  to  judge  of  the 
credibility  of  the  witnesses'  does  not  come  into 
play.  In  short,  when  there  are  no  witnesses,  and 
the  Court  draws  inferences  from  agreed  facts, 
then  the  presumption  of  the  correctness  of  the 
trial  court's  findings  does  not  apply.  The  Courts 
have  so  held  repeatedly,  and  have  not  hesitated  to 
draw  different  legal  conclusions  from  admitted 
facts." 

Thus,  in  this  case,  this  court  has  the  power  and  the 
duty  to  draw  its  own  inferences  and  conclusions  from 
the  stipulated  facts  and  dociunents  thereto. 


Gillette's  Estate  v.  Commissioner  of  Internal 

Bev..  1S2  F.2d  1010  (9th  Cir.  1950)  ; 
J./  /  Fire  Ins.  Co.  v.  Eagle  Star  Ins. 

Co.,  216  F.2d  176  (9th  Cii\  1954) ; 
McGah   V.  Cornmissimier  of  Internal  Revemtue, 

21n  F.2d  769  (9th  Cir.  1954)  ; 
Eddii  v.  Prudence  Bonds  Corporation,  165  F,2d 

157  (^2nd  Cii\  1947)  ; 
Wigginton    r.    Order    of    United    Commercial 

Travehrs.  126  F.2d  659  (7th  Cir.  1942). 

As  stated  in  the  Wiggintmi  case  (at  p.  661)  : 

'•Since  the  facts  are  not  in  dispute,  we  are  free 
to  consider  them  and  to  reach  our  ottq  conclusion, 
imtrammeled  by  the  District  Court's  findings  and 
conchisions  of  law.  Especially  is  this  rule  applica- 
ble in  the  case  at  bar,  where  all  the  facts  are  stij)- 
iilated. 


POI>*T  TliVO. 

THE  APPELLEES  HAVE  FAILED  TO  DEMONSTP^TE  ANY  RE- 
LATIONSHIP OF  COTEyAXCY.  COADVE^■TI^RE.  COXFIDEX- 
TL\L  PELATIOXSHIP.  FIDUCLAEY  EELATIOXSHIP  OR  AJN'Y 
OTHEP.  RELATIONSHIP  OF  TRUST  AND  CONFIDENCE, 
WHICH  WOULD  TOLL  THE  STATUTE  OF  LnUTATIONS. 

A.  The  fac:  rb-:  the  pertinent  docnments  vrere  esecnted  on  or 
about  the  ;:.ne  day  has  no  bearing  on  the  relationship  of 
the  parties. 

Appellees  argtie  that,  because  the  pertinent  docu- 
ments here  involved  were  all  executed  at  the  same  time. 
they  constituted  "an  integrated  plan'*  for  the  develop- 
ment of  aU  the  lands  embraced  therein,  and  that  if  a 
relationship  of  cotenancy  existed  between  the  parties 


as  to  the  ^'Kcimody  fee  lands,"  siieli  relationship 
necessarily  existed  as  to  the  ''Kennedy  lease  lands." 
A])j)ellees  sie^nificantly  have  not  eited  any  authorities 
in  support  of  this  startling-  proposition.  In  effect,  it 
amounts  to  an  assertion  that  the  rights  and  obligations 
— as  well  as  the  status — of  the  parties  to  an  instrument 
affecting  one  parcel  of  land  are  altered  by  an  instru- 
ment executed  on  the  same  day  as  to  another  parcel 
of  land.  Thus,  if  A  and  B  entered  into  an  agreement 
of  cotenancy  as  to  Blackacre,  and  if  on  the  same  day 
A  leased  Whiteacre  to  B  for  a  period  of  5  years,  the 
appellees  would  have  us  to  believe  that  a  relationship 
of  cotenancy  as  to  both  Blackacre  and  Whiteacre  was 
created.  Such  a  rule  would  introduce  confusion  and 
uncertainty  into  the  field  of  property  law. 

I  An  analogous  case  which  is  directly  against  the  ap- 
])ellees'  contention  is  Newell  v.  McMillan,  139  Kan.  94, 
30  P.2d  126  (1934).  In  that  case  certain  lessors  under 
oil  and  gas  leases  were  attempting  to  enforce  a  $100 
statutory  penalty  on  five  separate  leases  which  were 
executed  as  one  general  transaction.  It  was  urged  that 
because  the  five  separate  leases  were  all  a  part  of  the 
same  transaction,  a  separate  penalty  on  each  lease 
could  not  be  collected.  The  court  held  that  each  lease 
must  be  considered  as  a  separate  and  independent  con- 
tract, saying  at  pages  131-2  (of  30  P.2d)  : 

''Five  separate  instnunents  leasing  the  separate 
tracts  of  land  Avere  executed  and  separately  re- 
corded. Each  instrument  evidenced  a  complete 
and  independent  contract." 

In  short,  the  Kennedy  fee  lands  and  the  Kennedy 
lease  lands  were  handled  by  the  parties  as  totally  dis- 
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tinct  parcels,  the  parties  having  separate  and  inde- 
pendent rights  and  duties  as  to  each  parcel.  That  the 
parties  intended  no  "integrated  plan"  is  apparent 
from  the  fact  that,  although  Kennedy  consented  to  the 
inclusion  of  the  lease  lands  in  the  Kettleman  North 
Dome  Agreement,  he  never  consented  to  the  inclusion 
therein  of  that  portion  of  the  Kennedy  fee  lands  in- 
volved in  this  litigation.  (Tr.  55) 

Appellees'  argument  that  an  "integrated  plan"  re- 
sulted in  a  cotenancy  or  created  a  fiduciary  relation- 
ship is  neither  founded  upon  the  facts  disclosed  by  the 
record  nor  upon  any  known  principle  of  law. 

B.  The  appellees  have  failed  to  demonstrate  that  the  parties  to 
this  action  have  a  fiduciary  relationship  which  operates  to 
toll  the  statute  of  limitations. 

The  primary  case  relied  upon  by  appellees  is  Taylor 
V.  Odell,  50  C.A.2d  115,  122  P.2d  919  (1942),  but  an 
examination  of  the  decision  reveals  that  in  reality  it  is 
authority  for  the  appellant's  position.  The  facts  of  the 
case  were  that  Odell,  the  defendant,  orally  asigned  to 
Taylor,  the  plaintiff,  an  overriding  royalty  interest. 
Subsequently  Odell  leased  the  well  to  the  Two-and-One 
Oil  Company.  For  almost  two  years,  Taylor  received 
royalties,  but  after  April  20,  1935,  Two-and-One  arbi- 
trarily discontinued  payment.  Taylor  did  not  com- 
mence his  action  imtil  three  years  and  two  months 
after  the  parol  agreement  was  repudiated.  Thus  a 
crucial  question  before  the  court  was  whether  the  suit 
was  barred  by  Section  339  of  the  Code  of  Civil  Pro- 
cedure, which  imposes  a  two-year  statute  of  limitations 
upon  actions  founded  on  oral  agreement,  or  whether 


the  period  of  limitation  was  governed  by  Section  343, 
wliicli  ])rovidos  a  four-year  period  as  to  actions  for 
relief  not  otherwise  provided  for  in  the  code. 

The  coui-t  held  that  Section  343  was  applicable,  and 
used  language  indicating  that  a  trust  relationship 
existed  between  the  parties.  (See  50  C.A.2d  at  123-4). 
The  opinion  and  the  decisions  on  which  it  relies  dis- 
close that  the  court  was  speaking  of  a  constructive 
trust  relationship  as  a  form  of  equitable  relief. 

i      See, 

I  Hannah  v.  Canty,  175  Cal.  763,  167  Pac.  373 

}  (1917)  ; 

Schiffnian  v.  Richfield  Oil  Co.,  8  C.2d  211  at 

227,  64  P.2d  1081  (1937) ; 
La  Laguna  Ranch  Co.  v.  Dodge,  18  C.2d  132, 
I  114  P.2d  351  (1941)  ; 

Dougherty  v.  California  Kettleman  Oil  Royal- 
ties, 9  C.2d  58,  69  P.2d  155  (1937). 

I  The  actual  holding  of  the  case  is  that,  although  the 
agreement  concerning  royalties  was  oral,  the  suit  was 
essentially  an  action  to  imioose  a  constructive  trust 
and  was  governed  by  the  four-year  statute  of  limita- 
tions applicable  to  action  for  relief  not  otherwdse  pro- 
vided for  in  the  code. 

The  couii:  did  not  have  before  it,  and  did  not  discuss, 
the  problem  in  the  case  at  bar  as  to  whether  there  was 
such  a  fiduciary  relationship  between  the  parties  as 
would  toll  the  statute  of  limitations.  Where  a  fiduciary 
duty  arises  out  of  a  substantive  relationship  such  as 
beneficiary  and  trustee  of  an  express  trust,  partner- 
ship, principal  and  agent,  guardian  and  ward,  etc.,  the 
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statute  does  not  run  so  long  as  the  fiduciary  duty  is  not 
openly  repudiated.  However,  the  imposition  of  a  con- 
structive  trust,  which  is  a  remedial  device,  does  not 
thereby  establish  a  fiduciary  relationship  which  acts  to 
toll  the  statute  of  limitations.  It  is  well  established  in 
California  that  in  the  case  of  a  constructive  trust  the 
statute  begins  to  run  at  once  upon  the  doing  of  acts  by 
reason  of  which  the  trust  arises,  no  repudiation  being 
necessary  to  set  the  statute  in  motion. 

Norton  v.  Bassett,  154  Cal.  411,  97  Pac.  894 

(1908)  ; 
Broder  v.  ConUin,  121  Cal.  282,  53  Pac.  699 

(1898) ; 
Benoist  v.  Benoist,  178  Cal.  234,  172  Pac.  1109 

(1918)  ; 
Lezinsky  v.  Mason  Malt  W.D.  Co.,  185  Cal.  240, 

196  Pac.  884  (1921)  ; 
Earhart  v.  Churchill  Co.,  169  Cal.  728,  147  Pac. 
942  (1915). 

In  other  words,  even  if  this  court  should  find  that 
Honolulu  Oil  Corporation  or  its  predecessors  in  inter- 
est were  constructive  trustees  as  to  the  Kennedy  roy- 
alty rights,  there  is,  nevertheless,  no  fiduciary  relation- 
ship such  as  will  toll  the  running  of  the  statute  of  limi- 
tations. 

Actually,  the  case  of  Taylor  v.  Odell  is  authority  for 
appellant.  The  court  in  that  case  (50  Cal.App.2d  at 
page  124)  clearly  indicated  that  the  statute  of  limita- 
tions started  to  rmi  on  the  date  the  Two-and-One  Oil 
Company  refused  to  pay  royalties.  The  court  did  not 
find  a  fiduciary  relationship  such  as  would  toll  the 
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statute  of  limitations.  Indeed,  if  there  Iiad  been  such 
a  relationshij),  it  would  have  been  iinnecessaiy  foi-  the 
court  to  discuss  the  prol)leni  whether  the  two-year  oi- 
four-year  statute  of  limitations  was  applicable.  Tlic 
only  reason  the  plaintiff  prevailed  iii  tliat  case  was 
that  lie  commenced  the  action  within  four  years  after 
the  nonpayment. 

As  to  the  case  of  Heaston  &  Glimpse  v.  West  Amer- 
ican Oil  Company,  44  C.A.2d  107,  111  P.2d  905  (1941), 
cited  on  page  11  of  appellees'  brief,  no  more  need  be 
said  than  that  the  parties  in  that  action  had  agreed 
that  their  substantive  relationship  was  one  of  principal 
and  agent,  and  was  therefore  fiduciary  in  nature.  As 
stated  by  the  court  at  page  110  (of  44  C.A.2d)  : 

**  Appellant  and  respondent  agreed  that  the  con- 
tractual relationship  the  parties  bore  to  each  other 
was  that  of  principal  and  agent.  By  the  terms  of 
the  agreement  *  *  *  the  appellant,  who  w^as  the 
agent  of  the  respondent,  was  obligated,  as  a 
trustee,  to  pay  *  *  *  until  respondent's  claim  had 
been  paid  in  full."  (Emphasis  supplied) 

The  record  does  not  disclose  the  terms  of  the  agree- 
ment creating  the  agency  in  that  case  nor  does  it  indi- 
cate the  extrinsic  agreements  w^hich  may  have  caused 
the  parties  to  stipulate  that  a  fiduciary  relationship 
existed.  Inasmuch  as  the  existence  or  non-existence  of 
a  fiduciary  relationship  was  not  argued  before  the 
court,  the  decision  furnishes  no  authority  for  appel- 
lees' broad  proposition  that  in  California  an  operating 
lessee  is  a  trustee  for  the  payment  of  assigned  royalties. 
As  the  California  Supreme  Court  has  emphasized  in 
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Maguire  v.  Hihernia  S.  &  L.  Soc,  23  Cal.2d  719,  146 
P.2d  673  (1944),  cases  are  not  authority  for  proposi- 
tions not  argued  and  considered  by  the  court. 

Thus,  the  decisions  cited  by  appellees  do  not  support 
their  position  as  to  the  vital  question  in  this  case,  that 
is,  whether  any  cotenancy,  coadventure,  or  other  fidu- 
ciary relationship  existed  between  the  parties  which 
would  toll  the  statute  of  limitations. 

Appellees  concede  on  page  14  of  their  brief  that  the 
usual,  ordinary,  every-day  assignments,  leases  and  op- 
erating agreements  create  no  cotenancy,  coadventure  or 
other  fiduciary  relationship  between  the  parties  there- 
to. However,  they  urge  that  the  agreements  in  this 
case  involve  '* something  more"  than  usual,  ordinary, 
every-day  assignments  of  an  oil  and  gas  lease.  This 
''something  more"  is  variously  ascribed  to  covenants 
running  with  the  land,  to  an  alleged  promise  by  Hono- 
lulu or  its  predecessors  to  acknowledge  Kennedy's  roy- 
alty interest  in  the  event  of  extensions,  modifications 
and  renewals  of  the  lease,  and  to  the  existence  of  a  real 
property  interest  in  perpetuity  held  by  Kennedy  and 
his  successors.  We  shall  examine  each  of  these  points 
in  order. 

C.    Covenants  running'  with  the  land  do  not  create  a  fiduciary 
relationship. 

On  page  13  of  their  brief,  appellees  assert  that  cove- 
nants running  with  the  land  create  a  fiduciary  relation- 
ship. In  support  of  this  statement  three  cases  are 
cited.  The  first,  McClure  v.  Colyear,  80  Cal.  378,  22 
Pac.  175  (1889),  involved  a  mother  who  breached  her' 
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fiduciary  duty  to  her  children  l)y  taking-  funds  ])('l()n,G:- 
ing^  to  them  and  invostini;-  in  i)roj)orty  wliicli  was  ])ui'- 
chased  in  tlic  name  of  her  second  husband.  There  was 
no  discussion  ol"  covenants  iiiiiniiii;-  witli  Ihc  land.  I'he 
second  case,  Hcasfon  <(•  GHmpi^c  v.  West  American 
Oil  Co.,  44  C.A.2d  107,  111  P.2d  905  (1941),  concerned 
a  breach  of  trust  l)etween  jirincipal  and  a.i^ent  who 
admitted  their  fiduciary  relationship.  Again  covenants 
running  witli  tlie  land  were  not  even  remotely  con- 
nected with  the  case  and  were  not  discussed  by  the 
court.  In  Bcrmker  v.  Bemiker,  30  C.2d  439,  182  P.2d 
557  (1947),  the  case  involved  a  resulting  trust,  which 
arose  when  the  father-in-law  of  plaintiff  received 
funds  belonging  to  her.  Covenants  running  with  the 
land  were  not  mentioned  in  the  decision. 

Inasmuch  as  these  cases  are  irrelevant,  a  brief  ex- 
amination of  covenants  running  with  the  land  is  in 
order.  Judge  Charles  E.  Clark,  in  his  famous  study, 
Real  Covenants  and  Other  Interests  which  *'Riin  with 
Land/'  notes  that  the  problem  of  covenants  running 
with  the  land  is  one  of  rationalization  or  justification 
of  the  transfer  of  essentially  contractual  obligations 
to  strangers.  (See  2d  edition,  pages  1  through  5  and 
209.) 

See: 

Reno,  Covenants,  Rents  and  Puhlic  Rights,  II 

American  Law  of  Property,  Part  9,  Section 

9.1; 
Holdsworth,  A  History  of  English  Law,  Vol. 

VII,  pp.  287-292 ; 
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5  Restatement,  Property,  Introductory  Note, 
pp.  3147-3161  (1944). 

The  distinguishing  feature  of  a  covenant  running 
with  a  leasehold  is  that  liability  and  enforcement  of  it 
are  binding  on  subsequent  transferees  of  the  reversion 
or  the  leasehold  interest  even  though  such  transferees 
did  not  expressly  agree  to  assume  any  responsibility. 
In  other  words,  if  there  is  a  covenant  rimning  with  the 
land,  it  is  unnecessary  to  establish  privity  of  contract 
in  order  to  enforce  it;  it  is  sufficient  that  the  alleged 
obligor  is  in  privity  of  estate  with  the  party  asserting 
the  right. 

Civil  Code,  Sec.  1460 ; 

StiUwell  Hotel  Co.  v.  Anderson,  4  C.2d  463,  50 

P.2d  441  (1935)  ; 
Bonetti   v.    Treat,   91    Cal.    223,    27    Pac.   612 

(1891) ; 
Los  Angeles  Term.  Land  Co.  v.  Muir,  136  Cal. 

36,  68  Pac.  308  (1902)  ; 
Baker  v.  Maier  <&  Zohelein  Breivery,  140  Cal. 

530,  74  Pac.  22  (1903)  ; 
l^Cal.Jiir.  2d  17; 

Burby,  Land  Burdens  in  California — Covenants 
Running  with  the  Land,  4  So.  Cal.  L.  Rev. 
343  (1931). 

Demonstrating  the  essentially  contractual  nature  of 
covenants  running  with  the  land  is  the  fact  that  the 
normal  remedy  for  breach  of  such  covenants  is  a  judg- 
ment for  damages.  If  this  remedy  is  inadequate,  equit- 
able relief  may  be  secured  in  accordance  with  the  usual 
principles  of  contract  law. 
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See: 

Aldcrson  v.  Cutting,  163  Cal.  503,  126  Pac.  157 

(1912) ; 
Morgan  v.  Veach,  59  C.A.2d  682,  139  P.2d  976 

(1943) ; 
5   Rostatement,    Propei-ty,   Sees.   528   and   529 

(1944). 

A  covenant  running  w^ith  the  land  is  essentially  a 
contractual  obligation  with  certain  real  property  char- 
acteristics. Not  one  of  the  above  authorities  or  cases 
suggests  that  a  covenant  running  with  the  land  creates 
a  fiduciary  duty.  The  practical  effect  of  holding  that  a 
running  covenant  creates  a  fiduciary  duty  would  be  to 
convert  every  contract  between  a  landlord  and  tenant 
into  a  fiduciary  relationship  inasmuch  as  the  typical 
lease  contains  a  covenant  to  pay  rent  or  some  other 
covenant  which  rims  with  the  land. 

Civil  Code,  Sec.  1464 ; 

First  Nat.  Bank  v.  Aldridge,  33  C.A.2d  485,  92 
P.2d  674  (1939)  ; 

Salishuru  v.  Shirlcu,  66  Cal.  223,  5  Pac.  104 
(1884). 

Inasmuch  as  a  covenant  rmming  with  land  is  es- 
sentially contractual,  the  breach  of  such  a  covenant  im- 
mediately starts  the  nmning  of  the  statute  of  limita- 
tions. The  extreme  ^proposition  that  a  covenant  nm- 
ning with  the  land  creates  a  fiduciary  duty  which  tolls 
the  statute  of  limitations  is  totally  imsubstantiated  by 
reason  and  by  authority. 
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D.  A  promise  by  Honolulu  Oil  Corporation  or  by  any  of  its 
predecessors  in  interest  to  acknowledg-e  an  overriding  royalty 
interest  in  Kennedy  or  his  assigns  in  the  event  of  an  exten- 
sion, modification  or  renewal  of  the  lease  does  not  create  a 
fiduciary  relationship  which  tolls  the  statute  of  limitations. 

Appellees  cite  a  series  of  cases  on  pages  14-17  of 
their  brief  such  as  Probst  v.  Hughes,  143  Okl.  11,  286 
Pac.  875,  69  A.L.R.  929  (1930),  and  Oldland  v.  Gray, 
179  F.2d  408  (10th  Cir.  1950).  These  are  decisions 
which  establish  a  constructive  trust  as  a  method  of 
equitable  remedy  after  the  breach  of  a  promise  to  pay 
royalties  in  the  event  of  extension,  modification  or 
renewal  of  an  oil  lease,  that  is,  where  there  has  been  a 
refusal  to  recognize  such  royalty  by  one  who  has  ob- 
tained an  extension  or  renewal  of  the  lease.  Obviously, 
Honolulu  or  its  predecessors  have  not  breached  any 
promise  relative  to  the  payment  of  royalties  in  the 
event  of  extension,  modification  or  renewal  of  the 
leases  here  involved.  Accordingly,  the  substantive  re- 
lationship between  the  parties  is  still  contractual,  and 
is  not  affected  by  the  fact  that  an  equitable  remedy 
might  have  been  imposed  had  such  a  promise  been 
broken. 

Even  if  it  be  assumed  arguendo  that  the  promise  to 
acknowledge  Kennedy's  royalty  interest  had  been 
breached  after  an  extension,  modification  or  renewal 
of  a  lease,  and  even  if  it  is  assumed  that  such  breach 
gives  rise  to  a  constructive  trust,  the  availability  of 
this  equitable  remedy  does  not  create  a  fiduciary  rela- 
tionship which  tolls  the  statute  of  limitations.  See  the 
above  discussion  concerning  Taylor  v.  Odell,  supra. 
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E.     Any  interest  held  by  Kennedy  was  not  in  perpetuity,  and 
did  not  import  a  cotenancy. 

The  leading  case  of  La  Laguna  BancU  Co.  v.  Dodge, 
18  C.2d  132,  114  P.2d  351  (1941),  estay)lishes  that 
royalty  interests  created  for  the  duration  of  a  specific 
oil  and  gas  lease  would  not  be  construed  as  creating  a 
tenancy  in  common  in  a  profit  a  prendre,  in  the  ab- 
sence of  a  clear  indication  that  such  was  the  intention 
of  the  parties.  Appellees,  having  failed  to  point  out 
any  such  indication,  attempt  to  escape  the  mandate 
of  the  La  Laguna  Ranch  Co.  case  by  arguing  that 
Kennedy's  interest  is  "in  perpetuity." 

As  to  the  lands  here  involved  (the  Kennedy  lease 
lands)  any  interest  Kennedy  had  under  the  pertinent 
agreements  was  not  in  perpetuity;  it  was  necessarily 
limited  to  the  duration  of  the  leases  and  their  re- 
newals. As  the  California  Supreme  Court  stated  in 
Dougherty  v.  California  Kettleman,  9  C.2d  58,  69  P.2d 
155  (1937)  : 

'^  Obviously  a  royalty  interest,  such  as  is  here  in- 
volved, cannot  rise  to  a  greater  dignity  than  the 
lease  upon  which  it  is  predicated."  (pp.  76-77) 
La  Laguna  Ranch  Co.  v.  Dodge,  supra; 
Smith  V.  Drake,  134  Cal.App.  700,  26  P.2d  313 
(1933). 

Certainly  Kennedy's  interest  cannot  be  greater  than 
the  total  interest  which  he  held  prior  to  the  assign- 
ment to  Honolulu's  predecessors.  Necessarily,  Ken- 
nedy's rights  were  restricted  to  the  duration  of  specific 
oil  leases  and  their  extensions,  and  are  governed  by 
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the  unequivocal  principle  of  the  La  Laguna  Ranch  Co} 
case,  which  holds  that  such  rights  do  not  create  a 
cotenancy  relationship. 

The  fact  that  Kennedy's  rights  might  be  of  in- 
definite duration  if  the  permit  and  leases  were  ex- 
tended does  not  alter  this  conclusion.  Indeed  the  La 
Laguna  Ranch  Co.  case  involved  a  lease  for  an  in- 
definite duration  of  five  years  and  for  so  long  there- 
after as  drilling  operations  were  being  conducted  or 
oil  and  gas  were  being  produced  in  paying  quantities. 

In  brief,  the  promise  to  pay  royalties  to  Kennedy 
was  limited  to  the  duration  of  specific  leases  and  their 
renewals,  and  did  not  create  a  cotenancy  under  the 
controlling  principle  of  the  La  Laguna  Ranch  Co. 
case. 

F.    There  was  no  coadventure  relationship  between  the  parties 
to  this  action. 

In  our  opening  brief,  the  requisite  elements  of  a 
coadventure  were  set  forth  on  pages  35  and  36.  Ap- 
pellees in  their  answering  brief  did  not  attempt  to 
show  the  essential  elements  of  a  coadventure,  that  is, 
a  community  of  interest  in  the  object  of  the  undertak- 
ing, an  equal  right  to  direct  or  govern  the  conduct  of 
the  other  parties,  and  a  sharing  of  profits  and  losses. 
Thus,  they  have  in  effect  abandoned  any  contention 
that  a  joint  adventure  existed. 
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CONCLUSION. 
Tlu'  (]uestion  ])ofore  this  court  is  clear:  Was  there 
siicli  a  fiduciary  relationship  between  these  parties 
tliat  the  statute  of  limitations  was  tolled?  The  rela- 
tiousliip  betwcHMi  these  parties  was  established  by 
various  documents  which  are  subject  to  inferences  and 
conclusions  to  be  drawn  by  this  court  unti-ammeled 
])y  the  prior  determination  of  the  District  Court.  None 
of  these  documents  disclose  a  coadventure,  a  cotenancy 
or  any  other  fiduciary  relationship.  Appellees  have 
failed  to  demonstrate  in  what  manner  these  documents 
differ  from  the  usual,  ordinary,  every-day  assign- 
ments, leases  and  other  contracts  in  use  in  the  oil  in- 
dustry, which  it  is  conceded  do  not  create  fiduciary 
obligations. 

The  proposition  that  a  fiduciary  relationship  existed 
between  the  parties  to  this  action  depends  upon  theories 
advocated  by  appellees  which  have  no  foundation 
either  in  reason  or  authority.  Honolulu  respectfully 
submits  that  the  decision  of  the  court  below  should 
be  reversed. 

Dated,  San  Francisco,  California, 
July  30, 1956. 

Herbert  W.  Clark, 
Attorney  for  AppeJlmit 
Honolulu  Oil  Corporation. 
Of  Counsel: 
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United  States  District  Court,  Western  District  of 
Washington,  Xoi-tlierii  Division 

No.  3930 


JAMES  P.  SANDERSON, 


Plaintiff, 


vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

Comes  Now  the  plaintiff  and  for  cause  of  action 
against  the  defendant,  complains  and  alleges: 

I. 

That  jurisdiction  of  this  action  is  conferred  upon 
this  Court  by  28  United  States  Code,  section 
1346(a) ;  28  United  States  Code  section  1402;  and  8 
United  States  Code  1329. 

II. 

That  at  all  times  herein  mentioned  and  at  present, 
plaintiff  was  and  now  is  a  resident  of  the  City  of 
Seattle,  State  of  Washington,  and  within  the  juris- 
diction of  this  Couri. 

III. 

That  on  or  about  the  5th  day  of  November,  1948, 
plaintiff  deposited  with  the  Seattle  District  Di- 
rector of  Immigration  and  Naturalization,  one  of 
defendant's  officers,  agents  and  employees,  one 
United  States  Treasury  bond  of  1967-72,  Serial 
Number    556845E,    having    a    face    value    of    One 
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Thousand  Dollars  ($1,000.00)  bearing  interest  at 
the  rate  of  2%  per  cent  per  annum  and  having  49 
coupons  attached  having  a  face  value  of  $12.50 
each,  payable  June  15  and  December  15;  that  said 
bond  with  attached  coupons  was  deposited  to  guar- 
antee the  physical  presence  of  one  Eng  Kam  for 
deportation  in  the  event  said  Eng  Kam  was  to  be 
properly  deported  by  duly  constituted  authorities 
of  defendant.  ^ 

lY.  1 

That  in  June,  1952,  a  petition  for  a  Writ  of 
Habeas  Corpus  on  behalf  of  Eng  Kam  was  heard 
1:)efore  this  Court  in  cause  number  3045;  that  this 
court  at  that  time  held  Eng  Kam  had  not  been 
given  a  fair  hearing  on  his  application  for  ad- 
mission to  the  United  States  by  the  Immigration 
officers  of  defendant,  and  ordered  that  the  Immi- 
gration authorities  of  the  defendant  at  Seattle  con- 
duct a  fair  hearing  on  the  proposed  deportation  of 
said  Eng  Kam  in  accordance  with  the  rules  of  tlie 
Immigration  Service  and  in  accordance  mth  the 
decisions  of  the  Federal  Courts;  that  this  Court 
further  ordered  that  Eng  Kam  be  released  from 
custody  under  the  bond  originally  filed  and  here- 
inabove referred  to. 

Y. 

That   on   April   12,   1952,   the   Commissioner   of 
Immigration   and   Naturalization    at    Washington,    \ 
D.  C,  being  a  principal  representative  of  the  de-   \ 
fendant,    was    ad^dsed   that    Eng   Kam   had   been 
apprehended  and  was  then  in  the  custody  of  the 
officers   of  the   defendant  at    Seattle   pending  the 
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outcome  of*  habeas  cor])iis  proeeedinos  filed  in  the 
Distriet  Court,  at  Seattle  on  the  gi-ound  of  an  un- 
fair hearing-;  that  the  receipt  of  said  letter  was 
acknowled,u:ed  on  May  (>,  1952, 

VI. 

That  during"  the  titue  this  Court  had  jurisdiction 
over  the  petition  of  Eng  Kam  above  referred  to, 
defendant  acting-  by  and  through  its  agents,  officers 
and  employees  in  the  Immigration  and  Naturaliza- 
tion Service  did  wilfully,  \\Tongfully  and  unlaw- 
fully declare  the  bond  plaintiff  had  on  deposit  with 
defendant  forfeited  and  did  forfeit  said  bond ;  that 
the  exact  date  is  unkown  to  plaintiff  because  plain- 
tiff w^as  not  furnished  wath  a  copy  of  the  final  de- 
cision on  appeal  but  has  been  advised  by  the  repre- 
sentatives of  the  defendant  that  the  said  bond  was 
ordered  breached  on  May  26,  1952 ;  that  the  sum  of 
$50.00,  in  lieu  of  four  coupons  that  had  matured, 
was  paid  to  plaintiff  in  September,  1952;  that  de- 
fendant, acting  by  and  through  its  agents,  officers 
and  employees,  wrongfully  and  unlaw^fully  failed 
and  refused  and  still  fails  and  refuses  to  return 
said  bond  with  attached  coupons  or  its  cash  equiva- 
lent; that  defendant  so  refused  and  refuses  to  re- 
turn plaintiff's  bond  with  coupons  attached  despite 
repeated  demands  made  by  plaintiff  on  defendant. 

VII. 

That  Eng  Kam  was  declared  legally  admissible 
to  the  United  States  of  America  by  an  order  of 
the  Board  of  Immigration  Appeals,  acting:  for  and 
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in  behalf  of  defendant,  the  date  of  said  order  being 
the  21st  day  of  April,  1953;  that  a  previous  action 
\)y  plaintiff  setting  forth  substantially  the  same 
facts  as  herein  recited  was  dismissed  without  preju- 
dice by  this  Court  on  the  3rd  day  of  November, 
1953. 

Wherefore,  plaintiff  prays  for  an  order  and  judg- 
ment of  this  court  that  defendant  be  ordered  to 
return  the  United  States  Treasury  Bond  1967-72, 
Serial  Number  556845E,  face  value  $1,000.00  with 
all  the  coupons  attached  to  date  of  judgment,  less 
four  coupons  that  have  been  paid  for,  to  plaintiff, 
or  in  the  alternative  that  plaintiff  have  judgment 
against  defendant  in  the  sum  of  $1,000.00  with  in- 
terest at  the  rate  of  21/2  P^r  cent  per  annum  from 
Jime  16,  1948,  less  the  value  of  the  said  four  cou- 
pons, together  with  plaintiff's  costs  and  disburse- 
ments herein. 

/s/  MYRON  L.  BORAWICK, 

/s/  STEWART  LOMBARD,  '^ 

Attorneys  for  Plaintiffs. 
Duly  verified. 

[Endorsed]  :     Filed  April  25,  1955. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant,  United  States  of 
America,  and  for  answer  to  plaintiff's  complaint 
herein  admits,  alleges  and  denies  as  follows: 
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First  Defense 

Defendant  admits  the  allei^^ations  contained  in 
parai^Taphs  T,  II,  IV,  and  VI  of  plaintiff's  com- 
[)laint: 

As  to  pai*ai?ra})h  III  admits  the  deposit  of  a  U.  S. 
Treasury  Bond  in  the  amount  of  $1,000.00  with  the 
Immigration  &  Naturalization  Service  in  a  matter 
involving  one  Eng-  Kam,  l:)ut  denies  each  and  every 
othcT'  allegation  therein  contained; 

As  to  paragraph  V  denies  each  and  every  allega- 
tion therein  contained; 

As  to  paragraph  VI  admits  that  plaintiff's  bond 
was  declared  breached  by  the  District  Director, 
Immigration  &  Naturalization  Service,  at  San  Fran- 
cisco, on  March  20,  1952,  and  also  admits  that  de- 
fendant refuses  to  return  said  bond  or  the  cash 
('((uivalent,  denying,  however,  each  and  every  other 
allegation  therein  contained. 

Second  Defense 

Plaintiff  fails  to  state  a  claim  against  defendant 
upon  which  relief  can  be  granted,  inasmuch  as 
plaintiff*  has  not  pleaded  all  the  pertinent  provisions 
of  the  instant  contractual  agreement  nor  pleaded 
compliance  with  the  conditions  of  said  contract. 

Third  Defense 

Plaintiff  has  failed  to  exhaust  his  administrative 
remedies  provided  under  Title  8  C.F.R.  Sec.  3-1  (c). 
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Wherefore,  having  fully  answered  defendant  de- 
mands that  plaintiff's  complaint  be  dismissed  with 
prejudice  and  with  costs. 

/s/  CHARLES  P.  MORIARTY, 
United  States  Attorney; 

/s/  F.  N.  CUSHMAN, 

Assistant  U.  S.  Attorney. 

Affidavit  of  Mail  attached. 
[Endorsed] :     Filed  June  30,  1955. 


[Title  of  District  Court  and  Cause.] 

PRETRIAL  ORDER 

As  a  result  of  a  pretrial  conference  heretofore 
had  on  September  29,  1955,  in  Room  613  of  the 
United  States  Courthouse,  Seatte,  Washington, 
whereat  the  Honorable  William  J.  Lindberg  pre- 
sided, the  plaintiff  was  represented  by  Stewart 
Lombard  and  M.  L.  Borawick,  and  the  defendant 
by  Richard  F.  Broz,  Assistant  United  States  At- 
torney, their  attorneys  of  record,  the  following 
issues  of  fact  and  law  were  framed  and  exhibits 
identified : 

Admitted  Facts 

The  following  are  the  admitted  facts  herein: 

1.  That  on  November  5,  1948,  the  plaintiff  herein 
executed  a  bond  agreement  which,  among  other 
things,  provided  for  the  posting  of  a  $1,000  U.  S. 
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Treasury  bond  Ix^ariiii;  serial  mimbor  556845E,  the 
|)urposo  of  which  was  to  .guarantee  the  delivoi'v  of 
one  Eng-  Kam  under  certain  provisions  of  said 
ap,TO(^ment.  Both  parties  agree  that  said  agreement, 
marked  defendant's  exhibit  No.  1,  may  be  admitted 
into  evidence. 

2.  That  on  September  9,  1948,  one  Eng  Kam,  a 
native  of  China,  arrived  at  San  Francisco,  Califor- 
nia, and  applied  for  admission  as  a  son  of  a  United 
States  citizen  under  the  provisions  of  Public  Law 
271,  Act  of  December  28,  1945. 

3.  That  on  or  a])out  October  26,  1948,  a  Board 
of  Special  Inquiry  found  that  Eng  Kam  was  inad- 
missible under  the  provisions  of  Public  Law  271 
and  ordered  Eng  Kam  excluded  and  deported. 

4.  That  pending  appeal  of  the  order  of  the 
Board  of  Special  Inquiry  to  the  Board  of  Immi- 
gration Appeals,  Eng  Kam  was  released  from  cus- 
tody by  the  Immigration  and  Naturalization  Serv- 
ice upon  the  posting  of  a  bond  by  elames  P.  Sand- 
erson, plaintiff  in  the  present  action;  that  said 
bonding  agreement  may  be  admitted  into  evidence, 
and  marked  defendant's  exhibit  No.  1. 

5.  That  annexed  to  said  bond  and  made  a  part 
of  it  was  a  power  of  attorney  executed  by  plaintiff 
herein,  wherein  he  designated  the  Attorney  General 
and  his  successors  in  office  as  his  attorney  to  sell, 
collect,  assign,  and  transfer  the  United  States  bonds 
or  notes  described  therein,  and  recited  further  that 
such  bonds  or  notes  had  been  deposited  by  plaintiff 
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as  security  for  the  faithful  performance  of  any 
and  all  of  the  conditions  and  stipulations  of  the 
bonding  agreement,  and  that  upon  default  of  such 
performance,  the  Attorney  General  should  have 
full  power  to  cause  the  bond  to  be  redeemed.  That 
a  photostatic  copy  of  said  power  of  attorney  may 
be  admitted  into  e\ddence  and  marked  as  defend- 
ant's exhibit  No.  2. 

6.  That  on  January  10,  1949,  the  Commissioner 
of  Immigration  and  Naturalization  affirmed  the  ex- 
cluding decision,  and  appeal  was  taken  to  the  Board 
of  Immigration  Appeals  by  Eng  Kam.  On  July 
1,  1949,  the  Board  of  Immigration  Appeals  affirmed 
the  decision  of  the  Board  of  Special  Inquiry,  and 
dismissed  the  appeal. 

7.  That  on  October  19,  1950,  the  District  Di- 
rector of  Immigration  and  Naturalization  at  San 
Francisco,  California,  made  a  demand  on  the  surety 
to  surrender  Eng  Kam  at  San  Francisco,  Califor- 
nia, on  November  15,  1950,  for  deportation.  Plain- 
tiff did  not  surrender  Eng  Kam  on  that  date  nor 
did  he  surrender  him  thereafter. 

8.  On  March  5,  1952,  Sanderson  was  notified 
l)y  registered  mail  that  the  conditions  of  the  bond 
had  been  viohited  by  his  failure  to  surrender  Eng 
Kam  pursuant  to  the  Director's  demand  of  Octol^er 
19,  1950,  and  that  if  he  desired  he  would  be  granted 
a  period  of  ten  days  to  submit  any  representations 
in  writing  as  to  why  the  bond  should  not  he 
forfeited. 
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Ji.  '^^riiat  ii})()n  ind('j)end('nt  investigation  l)y  tlic 
Immigration  authorities,  Eng  Kam  was  apprehended 
])y  the  Immigration  Service  at  Newport,  Washing- 
ton, on  March  28,  1952. 

10.  The  District  Adjudications  Officer  of  tJie 
Immigration  and  Naturalization  Service  ofBce  at 
San  Francisco  ordered  that  the  bond  ])e  dechired 
l)reached  as  of  Novem])er  15,  1950,  which  order  was 
approved  by  the  District  Director  of  Immigration 
and  Naturalization  at  San  Francisco  on  March  20, 
1952,  and  by  the  Commissioner  of  Immigration  and 
Naturalization  on  May  26,  1952.  Eng  Kam  brought 
habeas  corpus  proceedings  in  this  coui*t  on  March 
31,  1952.  An  order  was  entered  by  the  Court,  after 
a  hearing  on  June  9,  1952,  granting  the  writ  unless 
a  rehearing  be  had  before  the  Board  of  Special 
Inquiry  within  30  days.  Eng  Kam  was  released  on 
the  $1,000  bond  on  deposit  with  the  Immigration  and 
Naturalization  Service.  The  Court  commented  on 
the  application  of  said  order  and  a  copy  of  the 
transcript  containing  the  Court's  comments  may  be 
admitted  into  evidence  as  defendant's  exhibit  No.  3. 

11.  The  Commissioner  of  Immigration  and 
Naturalization  approved  the  order  declaring  the 
bond  breached  on  May  26,  1952.  On  June  30,  1952, 
a  Board  of  Special  Inquiry  was  convened  in  Seattle 
for  the  purpose  of  rehearing  in  accordance  with  the 
Court's  order.  On  July  1,  1952,  the  Board  ordered 
Kam  excluded. 

12.  On  September  24,  1952,  the  Seattle  Branch 
of  the  Federal  Reserve  Bank  of  San  Francisco  was 
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advised  by  the  District  Director  of  Immigration 
and  Naturalization  at  Seattle  that  the  security 
bond  should  be  redeemed.  On  September  25,  1952, 
the  Federal  Reser\^e  Bank  deposited  the  amount  of 
collateral  to  the  credit  of  the  United  States. 

13.  Eng  Kam  in  the  meantime  had  appealed 
from  the  decision  of  the  Board  of  Special  Inquiry, 
and  on  April  21,  1953,  the  Board  of  Immigration 
Appeals  reversed  the  decision  of  the  Board  of 
Special  Inquiry,  thereby  sustaining  the  appeal  of 
Eng  Kam  and  admitting  him  to  the  United  States 
as  an  alien  under  the  provisions  of  Public  Law  271. 

Plaintiff's  Contentions 
Plaintiff's  contentions  are  as  follows: 

1.  That  jurisdiction  of  this  action  is  conferred 
upon  this  Court  by  28  U.S.C,  Section  1346(a);  28 
U.S.C,  Section  1402;  and  8  U.S.C,  Section  L329. 

2.  That  the  Commissioner  of  Immigration  and 
Naturalization  did  not  have  authority  to  forfeit  the 
Treasury  bond  on  deposit  to  guarantee  the  physical 
presence  of  Eng  Kam. 

3.  That  the  plaintiff  has  exhausted  his  admin- 
istrative remedies. 

4.  That  defendant,  acting  by  and  through  its 
agents,  officers  and  employees,  wrongfully  and  un- 
lawfully failed  and  refused  and  still  fails  and  re- 
fuses to  return  said  bond  with  attached  coupons 
or  its  cash  equivalent;  that  defendant  should  be 
ordered  by   the   Court   to   return   Treasury   Bond 
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Serial  No.  556845E,  faeo  value  J{<1 ,000.00,  witli  all 
coupons  attaehed  to  date  of  jud^mont,  less  four 
coupons  already  paid  for  to  jilaintiff,  or  in  the 
alternative  that  plaintiff  have  judgment  against 
defendant  in  the  sum  of  $1,000.00  with  interest  at 
^Mi  P^'i*  ^'f'^it  per  annum  from  June  16,  1948,  less 
the  value  of  the  four  coupons,  together  with  plain- 
tiff's costs  and  disbursements  herein. 

Defendant 's  Contentions 
Defendant's  contentions  are  as  follows: 

1.  That  the  transfer  to  the  credit  of  the  United 
States  of  the  United  States  Treasury  Bond  con- 
taining serial  number  556845E  was  fully  authorized 
by  the  terms  of  the  bonding  agreement  executed 
November  5,  1948,  and  the  power  of  attorney  con- 
ferred upon  the  Attorney  General  and  his  suc- 
cessors in  office,  marked  Defendant's  Exhibit  No.  2. 

2.  That  such  transfer  and  exercise  of  the  afore- 
said power  of  attorney  did  not  constitute  a  for- 
feiture. 

3.  That  the  present  action  is  without  merit,  and 
should  be  dismissed  by  the  Court  with  prejudice 
and  with  costs. 

Issues  of  Law 

The  following  are  the  issues  of  law  to  be  deter- 
mined by  the  Court : 

1.  Whether  or  not  the  transfer  of  United  States 
Treasury  Bond  containing  serial  number  556845E 
to  the  credit  of  the  United  States,  and  the  refusal 
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of  defendant  to  deliver  the  same  to  the  plaintiff, 
is  authorized  l)y  the  facts  in  this  case,  the  bond 
agreement  of  November  5,  1948,  and  the  power  of 
attorne}^  executed  pursuant  thereto. 

Exhibits 

The  following  exhibits  were  discussed  and  may 
be  received  in  evidence  if  otherwise  admissible 
without  further  authentication,  it  being  admitted 
that  each  is  what  it  purports  to  be: 

Defendant's  Exhibits 

1.  Duplicate  copy  of  bonding  agreement  executed 
by  plaintiff  and  defendant,  dated  November  5,  1948, 
and  designated  ' '  Bond  Conditioned  for  the  Delivery 
of  an  Alien." 

2.  Photostatic  copy  of  Power  of  Attorney  exe- 
cuted by  plaintiff  in  favor  of  the  Attorney  General 
or  his  successors  in  office,  dated  November  5,  1948. 

3.  Certified  transcript  of  extract  of  proceedings 
from  In  the  Matter  of  the  Petition  of  Eng  Kam, 
for  Writ  of  Habeas  Corpus,  No.  3045,  referred  to 
in  Admitted  Fact  No.  10  of  the  Pretrial  Order. 

The  foregoing  pretrial  order  has  been  approved 
by  the  parties  hereto;  as  evidenced  by  the  signa- 
tures of  their  counsel  hereon,  and  upon  the  filing 
hereof  the  pleadings  pass  out  of  the  case  and  are 
superseded  by  this  order,  which  shall  not  be 
amended  except  by  agreement  of  the  parties  and  the 
approval  of  the  Court. 
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Dated  at   Seattle,  Washins^ton,  this  Gth   day   of 
October,  1955. 

/s/  WILLIAM  J.  LINDBERCt, 

United  States  District  Judge. 
Approved : 

/s/  R.  F.  BROZ  for 
M.  L.  BORAWICK, 

Attorney  for  Plaintiff. 

/s/  CHARLES  P.  MORIARTY, 
United  States  Attorney ; 

/s/  RICHARD  F.  BROZ, 

Asst.  United  States  Attorney. 

[Endorsed]  :     Filed  October  6,  1955. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

This  Cause  coming  on  for  trial  on  the  6th  day 
of  October,  1955,  plaintiff  being  present  and  repre- 
sented by  one  of  his  attorneys,  Myron  L,  Borawick, 
Esq.,  defendant  being  represented  by  Richard  F. 
Broz,  Assistant  United  States  Attorney;  the  Coui-t 
having  heard  the  e^idence,  considered  the  exhibits 
on  file,  having  heard  argument  of  counsel,  and  being 
fully  advised  in  the  premises ;  the  Court  now  makes 
and  enters  the  follovang 
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Findings  of  Fact 

I. 

That  service  of  the  Complaint  in  this  matter  was 
properly  made  upon  the  defendant  United  States  of 
America  on  the  26th  day  of  April,  1955. 

II. 

That  on  or  about  the  5th  day  of  November,  1948, 
and  at  all  times  since,  plaintiff  was  and  now  is  a 
resident  of  the  City  of  Seattle,  State  of  Washing- 
ton, within  the  jurisdiction  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, Northern  Division. 

III. 

That  on  or  about  the  5tli  day  of  November,  1948, 
plaintiff  deposited  with  the  Seattle  District  Di- 
rector of  Immigration  and  Naturalization,  one  of 
defendant  officers,  agents  and  employees,  one 
United  States  Treasury  bond.  Serial  Number 
556845E,  having  a  face  value  of  One  Thousand 
Dollars  and  liavins:  49  coupons  attached. 

lY. 

That  at  the  time  plaintiff'  deposited  the  foregoing 
bond,  plaintiff  entered  into  a  bond  agreement,  the 
purpose  of  which  was  to  guarantee  the  delivery  of 
one  Eng  Kam  to  an  officer  or  officers  of  defendant 
upon  demand  made  according  to  the  terms  of  said 
agi-eement;  that  said  agreement  is  in  evidence  and 
marked  ''Defendant's  Exhibit  No.  1";  that  attached 
to  said  bond  agi-eement  was  a  power  of  attorney 
executed  by  plaintiff;  that  a  photostatic  copy  of 
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said  docunicnt  is  in  evidence  and  marked  "Defend- 
ant's Exhibit  No.  2." 

V. 
That  on  or  about  October  26,  1948,  at  a  hearinp^ 
before  a  Board  of  Special  Inqiiir}^,  En^-  Kam  was 
Found  inadmissible  as  a  son  of  a  United  States 
citizen  and  veteran  under  the  provisions  of  Public 
Law  271,  Act  of  Deceml^er  28,  1945;  that  on  Jan- 
uary 10,  1949,  the  Commissioner  of  Immifi^ration 
and  Naturalization  affirmed  the  excluding  decision 
and  an  ajjpeal  was  taken  to  the  Board  of  Immi- 
gration Appeals  by  Eng  Kam;  that  the  decision  of 
the  Board  of  Special  Inquiry  was  affirmed  and  the 
appeal  dismissed  on  July  1,  1949,  by  the  Board  of 
Immigration  Appeals. 

yi. 

That  on  October  19,  1950,  the  District  Director 
of  Immigration  and  Naturalization  at  San  Fran- 
cisco, California,  made  a  demand  upon  plaintiff  to 
surrender  Eng  Kam  at  San  Francisco  on  November 
15,  1950,  for  deportation;  that  Eng  Kam  was  not 
surrendered  on  that  date  or  thereafter;  that  there  is 
no  evidence  that  plaintiff  knew^  where  Eng  Kam 
was  on  that  date  or  thereafter  until  Eng  Kam  was 
apprehended  by  defendant's  agents  on  March  28, 
1952 ;  that  by  a  letter  dated  March  5,  1952,  plaintiff 
was  notified  by  registered  mail  that  conditions  of 
the  bond  had  been  violated  by  his  failure  to  sur- 
render Eng  Kam  pursuant  to  the  Director's  demand 
of  October  19,  1950,  and  that  if  plaintiff  desired, 
he  would  be   granted   a   10-day   period   to   submit 
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representations   in   writing   as    to    why   the    bond 
should  not  be  forfeited. 

VII. 

That  on  March  31,  1952,  Eng  Kam  brought  habeas 
corpus  proceedings  in  this  Court ;  that  at  a  hearing- 
held  before  this  Court  on  June  9,  1952,  on  Eng 
Kam's  petition,  it  was  determined  that  Eng  Kam 
had  not  received  a  fair  hearing  before  the  Board 
of  Special  Inquiry  hearing  on  October  26,  1948; 
that  this  Court  ordered  the  Writ  of  Habeas  Corpus 
granted  unless  a  fair  rehearing  was  given  Eng  Kam 
within  30  days  of  the  date  of  hearing  on  the  Habeas 
Corpus  proceedings. 

VIII. 

That  in  accordance  with  this  Court's  order,  a 
Board  of  Special  Inquiry  convened  in  Seattle  on 
the  30th  day  of  June,  1952,  and,  on  July  1,  1952, 
ordered  Eng  Kam  excluded;  that  Eng  Kam  ap- 
pealed this  decision  and,  on  April  21,  1953,  the 
Board  of  Immigration  Appeals  reversed  the  de- 
cision of  the  Board  of  Special  Inquiry,  sustained 
the  appeal  of  Eng  Kam,  and  admitted  Eng  Kam 
to  the  United  States  of  America  under  the  pro- 
visions of  Public  Law  271. 

IX. 

That  by  a  letter  dated  March  25,  1952,  plaintiff 
was  advised  by  the  District  Director  at  San  Fran- 
cisco that  said  District  Director  had  ordered  the 
bond  breached  as  of  November  15,  1950,  subject 
to  the  right  of  appeal  within  10  days ;  that  plaintiff 
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did  :i))!)(N-il ;  that  on  May  26,  1J)52,  tlie  Commissioner 
of  Immigration  and  Naturalizatioii  rA  "Wasliington, 
I).  C,  affirmed  iho  Order  declaring  the  bond 
breached;  that  ])y  letter  dated  April  12,  1952,  the 
])laintiff  advised  the  said  Commissioner  that  Eng 
Kam  was  then  held  at  the  ImmigTation  Station  at 
Seattle,  Washington  pending  habeas  corpus  pro- 
ceedings on  his  right  to  remain  in  the  United 
States;  that  a  copy  of  said  letter  is  in  evidence 
and  marked  ''Plaintiff's  Exhibit  No.  2";  that  re- 
ceipt of  said  letter  was  acknowledged  by  the  Office 
of  the  Commissioner  of  Immigration  and  Naturali- 
zation. 

X. 
That  on  September  24,  1952,  the  Seattle  Branch 
of  the  Federal  Reserve  Bank  of  San  Francisco 
was  advised  by  the  District  Director  of  Immigration 
and  Naturalization  at  Seattle  that  the  security  bond 
])osted  by  plaintiff  on  November  5,  1948,  should 
be  redeemed;  that  on  September  25,  1952,  the 
Seattle  Branch  of  the  Federal  Reserve  Bank  of 
San  Francisco  deposited  the  amount  of  the  bond 
deposited  by  plaintiff,  less  the  value  of  4  coupons 
which  had  been  returned  to  the  plaintiff,  to  the 
credit  of  the  United  States  of  America;  that  the 
value  of  said  4  coupons  was  Fifty  Dollars. 

XI. 

That  at  no  time  has  defendant  returned  to  plain- 
tiff the  United  States  Treasury  Bond,  Serial  Num- 
ber 556845E,  or  its  monetary  equivalent;  that  the 
defendant  did,  in  fact,  forfeit  said  bond. 
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From  the  foregoing  Findings  of  Fact,  the  Court 
makes  and  enters  the  following 

Conclusions  of  Law 

I. 

That  this  Court  has  jurisdiction  over  the  parties 
to  this  action,  and  over  the  subject  matter  of  this 
action. 

II. 

That  under  the  conditions  of  the  bond  agreement 
plaintiff  entered  into  with  defendant,  Eng  Kam 
was  to  be  delivered  to  an  immigration  officer  of 
defendant  when  it  was  finally  and  legally  deter- 
mined that  he  be  deported. 

III. 

That  the  hearing  before  the  Board  of  Special 
Inquiry  on  October  26,  1948,  which  found  Eng  Kam 
inadmissible  to  the  United  States  under  the  pro- 
visions of  Public  Law  271  was  unfair  and  improper, 
and  the  order  of  said  Board  excluding  and  deport- 
ing Eng  Kam  was  invalid. 

IV. 

That  the  Order  of  the  District  Director  of  Immi- 
gration and  Naturalization  of  October  19,  1950, 
demanding  plaintiff  to  surrender  Eng  Kam  at  San 
Fiancisco,  California,  on  November  15,  1950,  for 
deportation  was  unlawful ;  that  there  was  no  lawful 
requirement  or  obligation  on  plaintiff  to  surrender 
Eng  Kam  for  deportation  on  November  15,  1950,  or 
at  any  date. 


Jamefi  P.  Sanderson  21 

V. 

That  aucTits  and  officers  of  defendant  forfeited 
tlie  Treasury  Bond,  Serial  Number  r)r)(;84r)E  whieli 
l)laintiff  ])osted  at  the  time  he  entered  into  the  bond- 
ing- asri'eemciit  ^vith  defendant. 

VI. 

That  the  conditions  of  the  bond  agreement  which 
plaintiff  executed  on  the  5th  day  of  November,  1948, 
are  to  be  strictly  construed;  that  said  agreement 
obligated  plaintiff  to  deliver  Eng  Kani  to  officers 
and  agents  of  defendant  when  it  was  finally  and 
legally  determined  that  Eng  Kam  was  to  be  de- 
]iorted. 

VII. 

That  the  Order  of  the  District  Diiector  of  Im- 
Tnigration  and  Naturalization  of  October  19,  1950, 
demanding  Eng  Kam's  surrender  was  unlawful  and 
invalid,  and  the  failure  of  plaintiff  to  do  what  was 
not  lawfully  required  of  him  to  do  does  not  con- 
stitute a  breach  of  his  agreement  of  November  5, 
1948,  with  defendant. 

VIII. 

That  there  has  been  no  breach  of  the  bonding 
agreement  plaintiff  executed  on  November  5,  1948, 
which  would  entitle  defendant  to  forfeit  the  United 
States  Treasury  Bond  posted  by  plaintiff  w^ith  de- 
fendant. 

IX. 

That  Eng  Kam  having  been  found  to  be  ad- 
missible under  the  provisions  of  Public  Law^  271, 
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plaintiff  is  entitled  to  be  exonerated  as  surety  on 
the  bond  agreement  he  entered  into  on  November 
5,  1948. 

X. 
That  defendant  having;  wrongfully  and  without 
authority  ordered  plaintiff's  bond  breached,  and 
having  wrongfully  and  without  authority  forfeited 
the  United  States  Treasury  Bond,  Serial  Number 
556845E,  plaintiff  is  entitled  to  judgment  against 
defendant  United  States  of  America  in  the  sum  of 
One  Thousand  Dollars  ($1,000.00),  with  interest 
thereon  at  the  rate  of  4%  per  annum  from  the  date 
of  this  Judgment  to  the  date  of  the  approval  of 
any  appropriations  act  providing  for  the  payment 
of  this  Judgment,  and  for  plaintiff's  costs  to  which 
he  is  entitled  by  statute. 

Done  in  Open  Court  this  19th  day  of  October, 
1955. 

/s/  WILLIAM  J.  LINDBERG, 

United  States  District  Judge. 
Presented  by: 

/s/  M.  L.  BORA  WICK, 

One  of  Plaintiff's  Attorneys. 

Approved  as  to  form  and  Notice  of  Presentation 
waived : 

/s/  RICHARD  F.  BROZ, 

Assistant  U.  S.  Attorney. 

[Endorsed] :     Filed  October  19,  1955. 
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United  States  District  Court,  Western  District  of 
AVashington,  Northern  Division 

No.  3930 

JAMES  P.  SANDERSON, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

This  Court  having'  heretofore  made  and  entered 
its  Findings  of  Fact  and  Conchisions  of  Law  in 
this  matter,  Now,  Therefore,  and  in  accordance 
til  ere  with : 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  phiintiff  James  P.  Sanderson  be,  and  he  is 
hereby  exonerated  as  surety  on  the  bond  agreement 
entered  into  by  and  between  plaintiff  and  defend- 
ant on  November  5,  1948;  and  that  plaintiff  James 
P.  Sanderson  have  Judgment  against  defendant 
United  States  of  America  in  the  sum  of  One  Thou- 
sand Dollars  ($1,000.00)  with  interest  thereon  at 
the  rate  of  4  per  cent  per  annum  from  the  date  of 
this  Judgment  to  the  date  of  approval  of  any  appro- 
priations act  providing  for  the  payment  of  this 
Judgment,  and  for  plaintiff's  costs  to  which  he  is 
entitled  by  statute. 

Done  in  Open  Court  this  19th  day  of  October, 
1955. 

/s/  WILLIAM  J.  LINDBERG, 

United  States  District  Judge. 
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Presented  by: 

/s/  M.  L.  BORAWICK, 

Attorney  for  Plaintiff. 

Approved  as  to  form  and  Notice  of  Presentation 

waived : 

/s/  RICHARD  P.  BROZ, 

Asst.  United  States  Attorney. 
[Endorsed] :    Filed  October  19,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
To:  James  P.  Sanderson,  plaintiff;  and  to  M.  L. 
Borawick,  attorney  for  plaintiff ;  and  to  Millard 
Thomas,  Clerk  of  the  U.  S.  District  Court  for 
the  Western  District  of  Washington: 

Notice  Is  Hereby  Given  that  the  United  States 
of  America,  defendant  in  the  above-entitled  action, 
does  hereby  give  notice  of  appeal  from  the  final 
judgment  entered  in  Cause  No.  3930  on  the  19th 
day  of  October,  1955,  by  the  Honorable  William  J. 
Lindberg,  United  States  District  Judge, 

Said  appeal  being  taken  to  the  United  States 
Court  of  Appeals  for  the  9th  Circuit. 

Dated  this  16th  of  December,  1955. 

/s/  CHARLES  P.  MORIARTY, 
United  States  Attorney; 

/s/  RICHARD  F.  BROZ, 

Assistant   United  States  Attorney,  Attorneys   for 
Defendant. 

[Endorsed] :    Filed  December  16,  1955. 
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in  tlic  District  Court  of  ihv  rnitcd  States  for  the 
Western  District  of  Washington,  Nortlicrii 
Division 

Number  3930 


JAMES  P.  SANDERSON, 


Plaintiff, 


vs. 
UNITED  STATES  OF  AMERICA, 

Defendant. 

Transcript  of  Testimony  of  James  P.  Sanderson, 
Plaintiif  in  the  above-entitled  and  numbered  cause, 
and  Decision  of  the  Honorable  William  J.  Lindberg, 
a  United  States  District  Judge,  given  on  the  6th 
day  of  October,  1955,  commencing  at  10:00  o'clock 
a.m.,  at  Seattle,  Washington. 

Appearances : 

MYRON  L.  BORA  WICK, 

Appeared  for  and  on  Behalf  of  the  Plain- 
tiff; and 

RICHARD  F.  BROZ, 

Assistant  United  States  Attorney,  Western 
District  of  Washington,  Appeared  for 
and  on  Behalf  of  Defendant. 

PROCEEDINGS 

The  Clerk:  James  P.  Sanderson,  Plaintiff,  vs. 
United  States  of  America,  Defendant,  Cause  Nmn- 
ber  3930;  Myron  L.  Borawick  appearing  for  the 
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Plaintiff;  Richard  F.  Broz,  Assistant  United  States 
Att'Orney,  appearing  for  the  Defendant. 

The  Court:    Is  the  Plaintiff  ready? 

Mr.  Bora  wick :     The  Plaintiff  is  ready. 

Mr.  Broz :     The  Defendant  is  ready. 

(Opening  statement  made  for  and  on  behalf 
of  the  Plaintiff  by  Mr.  Bora  wick;  ox>ening 
statement  waived  for  and  on  behalf  of  the  De- 
fendant by  Mr.  Broz;  and  the  foUowing  pro- 
ceedings were  then  had,  to  wit:) 

The  Court :    You  desire  to  present  testimony  ? 
Mr.  Bora  wick:    Yes,  your  Honor,  I  would  lik^ 
to  call  Mr.  Sanderson  as  a  witness.  [2*] 

JAJSIES  P.  SAKDERSON 

upon  being  called  as  a  witness  for  and  on  behalf  of 
the  Plaintiff,  and  upon  being  first  duly  sworn,  tes- 
tified as  follows: 

Direct  Examination 

By  Mr.  Boi'awick: 

Q.  Would  you  please  state  your  name  and  ad- 
dress, sir? 

A.  James  P.  Sanderson.  I  live  at  6015  Seward 
Park  Avenue,  Seattle. 

Q.  And  what  is  your  occupation,  Mr.  Sander- 
son ? 

A.     I  am  at  the  present  time  an  attorney. 

Q.    You  are  the  Plaintiff  in  this  matter? 

A.     Yes. 


•Page  numbering  appearing  at  top  of  page  itf  original  Reporter's 
Transcript  of  Record. 
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('I\'s1  iiii(tii\  ()l  .l.-niics  I  \  S.MiuIc  rsoii.) 

Q.  Mr.  S.-iinl(M's«m,  did  V(tii  )ia\(>  (»ccnsi()ji  on  tlic 
lil'lli  (»r  \()\ cinlicr,  IIMS,  to  deposit  a  cci'taiii  United 
Slates  Treasury  Hond  oi'  tlie  \nlne  of  one  tliousaiul 
dollai-s  ($1,000.00),  witli  the  Seattle  Disti-iet  Di- 
rector of   Itnnnuration  and   Natui-ali/ation  ? 

A.      Ves. 

Q.  This  was  Treasuiy  i5ond  IJKiTT'J;  is  tiiat  eor- 
roet  ?  A.     Yes. 

Q.  Now,  callini;"  your  attention  to  March  of  [;>] 
I!)")!!,  did  you  ?'ecei\(>  any  notice  i'(\i;ai'diui;-  a  breach 
o\'  tlie  l)on(r.^ 

A.     I  did,  from  tlie  Offiee  at  San  l^^'raneisco. 

Mr.  l>orawick:     Will  you  mark  this? 

The  Clerk:  PlaiidilT's  Kxhihit  Number  1  marked 
I'o]'  identilication. 

(Phiintilf' s  Exhibit  1  marked.) 

Q.  (By  Mr.  Herawick)  :  1  show  you  Plaintiff's 
h'xhibit  1  lor  identification  and  ask  you  il'  you 
reeoj;nize  it?  A.     1  do. 

Q.     What  is  it,  Mr.  Sanderson? 

A.  Tt  is  a  notification  that  this  bond,  filed  in 
this  case,  was  oi'dered  breached. 

Q.  And  that  is  a  copy  of  the  notice  you  receivinl, 
is  that  correct?  A.     Yes. 

Mr.  Borawick:  1  olTei-  this  as  T^laintifl^s  Ex- 
hibit 1. 

(Whereupon,    proposed    exhibit    was    handed 
to  Counsel  for  Del'endant.) 

Mr.  Broz:     No  ol)j(H'tion. 


28  United  States  of  America  vs. 

(Testimony  of  James  P.  Sanderson.) 

The    Court:     Exhibit    Number    1    may    be    ad- 
mitted. [4] 

(Plaintiff's  Exhibit  1  admitted.) 


PLAINTIFF'S  EXHIBIT  No.  1 

Kegistered  Mail.     Return  Receipt  Requested. 

United  States  Department  of  Justice,  Immigration 
and  Naturalization  Service,  San  Francisco, 
California 

File  No.  A7054617 

Date:     March  25,  1952. 

J.  P.  Sanderson,  Attorney  at  Law, 
Second  Avenue  and  Cherry  Building, 
Seattle,  Washington. 

Dear  Sir: 

On  March  5,  1952,  you  AA-ere  notified  that  the  con- 
dition of  the  bond  on  which  you  are  an  obligoi' 
with  respect  to  the  alien  Eng  Kam  appear  to  have 
been  violated.  It  has  been  concluded  that  the  bond 
executed  by  you  has  been  breached  for  the  reason 
stated  in  the  attached  copy  of  the  order  declaring 
the  bond  breached. 

You  are  advised  that  you  have  the  right  to  appeal 
within  ten  days  after  the  receipt  of  this  decision  to 
the  Commissioner  of  Immigration  and  Naturaliza- 
tion Service,  Washington,  D.  C.  Please  return  the 
attached  copy  of  this  letter,  appropriately  marked 
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to  indicate  yoiu-  desire  as  to  appeal.  If  you  desire 
to  su])niit  n  brief  in  eonneetion  with  your  appeal, 
it  should  be  fonvarded  to  this  office  in  order  that 
it  may  ])e  sent  foi'ward  with  tlie  other  papers  in 
your  case. 

Very  truly  yours, 

BRUCE  G.  BARBER, 

District  Director, 
San  Francisco  District. 

By  /s/  CHAS.  H.  KINGSBURY, 

District  Adjudications  Officer. 

[x]     T  do  desire  to  np])eal  from  the  a])ove  decision. 
n    T  am  attaching'  ])rief  for  the  consideration  of 
th(^  Commissioner. 

/s/  J.  P.  SANDERSON, 

Signature  of  Bondsman. 

Admitted  in  evidence  October  6,  1955. 


The  Court:     May  I  see  it? 

(Whereupon,    exhibit    was    handed    to    the 
Court.) 

The  Court:     You  may  proceed,  Mr.  Bora  wick. 

Mr.  Borawick :     Thank  you,  your  Honor. 

Q.  (By  Mr.  Borawick) :  Now,  following  the 
apprehension  of  Eng  Kam  in  March,  1952,  did  you 
bring  a  habeas  corpus  action  in  his  behalf? 

A.     I  did. 

Q.  Do  you  recall,  Mr.  Sanderson,  when  that  ac- 
tion was  brought? 
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A.  It  was  filed  on  March  31,  1952,  to  the  best  of 
m^^  knowledge  and  belief. 

Q.     And  that  was  before  this  Court,  is  that  right  ? 

A.     Yes. 

Q.  Did  you  notify  the  Commissioner  of  Immi- 
gi-ation  and  Naturalization  in  Washington  of  the 
fact  that  this  action  had  been  filed 

A.     (Interposing) :    I  did. 

Q.     on  behalf  of  Eng  Kam?  [5] 

A.     I  did. 

Mr.  Borawick :     Will  you  mark  this,  please  ? 

The  Clerk :  Plaintiff's  Exhibit  Number  2  marked 
for  identification. 

(Plaintiff's  Exhibit  2  marked.) 

Q.  (By  Mr.  Borawick)  :  I  show  you  what  has 
been  marked  for  identification  as  Plaintiff's  Exhibit 
2.   Do  you  recognize  that,  sir?  A.     Yes. 

Q.    What  is  it? 

A.  I  advised  the  Commissioner  at  Washington 
that  Eng  Kam  had  been  made  the  subject  of  habeas 
corpus  proceedings  at  Seattle  and  it  was  intended 
to  advise  the  Commissioner  that  further  action 
should  be  stayed  pending  the  final  decision  of  this 
Court. 

Q.  And  this  is  a  copy  of  that  letter,  is  that  cor- 
rect 1  A.    Yes. 

Mr.  Borawick:  I  offer  this  as  Plaintiff's  Ex- 
hibit 2. 

Mr.  Broz:     No  objection. 

The  Court:     Exhibit  2  may  be  admitted.  [6] 
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(Plaintiff's  Exhibit  2  admitted.) 


PLAINTIFF'S  EXHIP>TT  No.  2 

April  12,  1952. 
Commissioner, 

Immigration  &  Natnralization  Service, 
Wasliin,i2,'ton,  D.  C. 

Dear  Sir: 

In  re:  Eng  Kam,  A-7054617  WIJ,  January 
15,  1951. 

Forfeiture  of  bond  filed  in  tliis  case  is  now  up 
for  consideration. 

The  su))ject  was  recently  apprehended  and  is  now 
in  the  custody  of  the  District  Director  at  Seattle, 
])endin^'  the  outcome  of  habeas  corpus  proceedings 
scheduled  for  trial  in  the  district  court  on  May  5, 
1952.  It  is  alleged  that  the  hearing  before  the  Serv- 
ice was  unfair  and  if  the  court  so  holds  it  would 
seem  that  the  bond  should  not  be  forfeited. 

Yours  tinily, 

/s/  J.  P.  SANDERSON. 

Admitted  in  evidence  October  6,  1955. 


Mr.  Borav^ick:    Will  you  mark  this,  please? 

Q.  (By  Mr.  Borawick)  :  Did  the  Commissioner 
of  Immigration  and  Naturalization  acknowledge 
receipt  of  that  particular  letter,  Mr.  Sanderson? 
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A.    Yes. 

The  Clerk :  Plaintiff's  Exhibit  Number  3  marked 
for  identification. 

(Plaintiff's  Exhibit  3  marked.) 

Q.  ( (By  Mr.  Borawick) :  I  show  you  Plain- 
tiff''s  Exhibit  3  for  identification.  Do  you  recognize 
that  document?  A.     I  do. 

Q.     What  is  it,  Mr.  Sanderson? 

A.  It  is  an  acknowledgment  of  the  letter  that  I 
Avrote  to  him  on  April  12,  1952,  just  discussed. 

Mr.  Borawick:  I  offer  this  as  Plaintiff's  Ex- 
hibit 3. 

Mr.  Broz:     No  objection,  your  Honor. 

The  Court:  Exhibit  Number  3  may  be  ad- 
mitted. [7] 

(Plaintiff's  Exhibit  3  admitted.) 


PLAINTIFF'S  EXHIBIT  No.  3 

United  States  Department  of  Justice 

Immigration  and  Naturalization  Service 

Washington  25,  D.  C. 

Please  Address  Reply  to 

And  Refer  to  This  File  No. :  A-7054617-T. 

May  6,  1952. 
J.  P.  Sanderson,  Esquire, 
Second  Avenue  and  Cherry  Building, 
Seattle  4,  Washington. 


James  P.  Savrlerfion  33 

(Testimony  ofJaines  P.  Saiulcrson.) 
Dear  Mr.  Sanderson: 

Reference  is  made  to  your  letter  of  April   12, 

lJ)r)2,  coiicertiiiit!,-  tlie  ])ond  in  the  case  of  Enij,-  Kain. 

Your  communication  is  being  forwarded  to  the 
District  Director  of  this  Service  at  Seattle,  Wash- 
inton.  That  official  \vill  advise  you  further  in  the 
matter. 

Sincerely  yours, 

/s/  W.  F.  KELLY, 

Assistant  Commissioner, 
Enforcement  Division. 

Admitted  in  evidence  October  6,  1955. 


Q.  (By  Mr.  Bora  wick)  :  Now,  calling  your  at- 
tion  again  to  the  notification  of  the  breach  of  the 
bond  which  you  received  in  March,  1952;  did  you 
file  an  appeal  brief  in  accordance  with  that  letter? 

A.  I  filed  an  appeal  in  accordance  with  the  regu- 
lations existing  at  that  time. 

Q.  Did  you  ever  receive  acknowledgement  from 
the  Seattle  Office  of  the  Immigration  and  Naturali- 
zation Service  of  this  appeal  brief  having  been 
filed?  A.     Had  not  been  filed? 

Q.     Had  been  filed?  A.     Yes. 

Mr.  Borawick:     Would  you  mark  that,  please? 
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The  Clerk:  Plaintiff's  Exhibit  Number  4 
marked  for  identification. 

(Plaintiff's  Exhibit  4  marked.) 

Q.  (By  Mr.  Borawick) :  I  show  you  what  has 
been  marked  for  [8]  identification  as  Plaintiff's 
Exhibit  4.  Do  you  recognize  that,  sir? 

A.     I  do. 

Q.     What  is  it? 

A.  It  is  merely  an  answer  to  my  letter  inquir- 
ing about  breaching  and  forfeiting  the  bond,  and 
they  advised  that  the  case  had  been  appealed  to 
the  Commissioner-Assistant  Commissioner  of  the 
Adjudications  Division  of  the  Immigration  Service 
at  Washington,  D.  C,  and  that  the  appeal  was  dis- 
missed and  the  collateral  forfeited. 

Q.  And  that  is  from  what  office  of  the  Im- 
raigTation  Service? 

A.  That  is  from  the  Seattle  Immigration  Of- 
fice, August  5,  1952. 

Mr.  Borawick:  I  offer  this  as  Plaintiff's  Ex- 
hibit 4,  your  Honor. 

Mr.  Broz:     No  objection,  your  Honor. 

The  Court :     Exhibit  4  may  be  admitted. 

(Plaintiff's  Exhibit  4  admitted.) 
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PLAINTIFF'S  EXHIBIT  No.  4 

United  States  Department  of  Justice 

Immigration  and  Naturalization  Service 

815  Airpoi-t  Way 

Seattle  4,  Washington 

Please  Refer  to  This  File  Number:  A-70546I7. 

August  5,  1953. 
James  P.  Sanderson,  Esquire, 
Attorney  at  Law, 

Second  Avenue  and  Cherry  Building, 
Seattle  4,  Washington. 

Dear  Sir: 

Reference  is  made  to  your  letter  of  July  27,  1953, 
concerning  this  bond  deposited  in  behalf  of  Eng 
Kam  in  1948. 

As  you  know,  an  order  was  entered  by  the  Dis- 
trict Director,  San  Francisco,  California,  in  1952 
declarmg  the  bond  breached  and  the  collateral  for- 
feited. This  matter  was  appealed  to  the  Assistant 
Commissioner,  Adjudication  Division,  Immigration 
and  Naturalization,  Washington,  D.  C,  The  appeal 
was  dismissed,  and  since  that  time  the  collateral  has 
been  forfeited. 

Respectfully, 

/s/  JOHN  P.  BOYD, 

District  Director. 

Admitted  in  evidence  October  6,  1955. 
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Q.  I  By  Mr.  Bora  wick)  :  Now,  ^Ir.  Sanderson, 
did  you  follow  the  administrative  procedure  out- 
lined ui  that  letter  notifying  you  of  the  breach  of 
that  bond  back  in  [9]  March,  1952? 

A.     I  appealed  the  case  in  the  regular  way. 

Q.  Was  Eng  Kam  finally  admitted  to  the  United 
States?  A.     He  was. 

Q.     When  was  that.  Mr.  Sanderson? 

A.     That  was  sometime  in  1953. 

Q.  Have  you  ever  received  back  the  one  thou- 
sand dollar  bond  which  was  deposited  Xovember  5. 
1918.  A.     Xo. 

Q.  Have  you  ever  received  the  cash  equivalent 
of  this  bond  from  the  United  States  or  any  of  its 
agents?  A.     No. 

Q.  Have  you  received  any  of  the  coupons  back 
which  were  attached  to  the  bond? 

A.  I  received  four,  the  value  of  four,  coupons: 
twelve-fifty  ($12.50)  each  or  a  total  of  fifty  dollars 
($50.00). 

Mr.  Boi^wick:     Would  you  mark  this,  please? 

The  Clerk:  Plaintiff's  Exliibit  Xiunber  5 
marked  for  identification. 

(Plaintiff's  Exhibit  5  [10]  marked.) 

Q.  (By  Mr.  Boi'^wick)  :  When  did  you  receive 
the  final  decision  on  the  breach  and  forfeiture  of  the 
lx)nd,  if  you  did  ? 

A.  I  wrote  to  the  various  offices  of  the  Immigra- 
tion Service  several  times  requesting  information 
on  that  poiut  but  I  never  did  receive  a  copy  of  the 
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final  ordcM-  forfeiting  or  ))reaeliing  the  bond  until 
sonic  time  tliis  year,  or  about   three  years  after  it 
was  (leelai'ed   foi'feited. 

Q.  1  show  you  what  has  been  marked  for  identi- 
fication as  IMaintiff's  Exhibit  5.  Do  you  recognize 
that  document  of  two  (2)  pages? 

A.  Tliere  are  two  documents  Iiere.  Oiu^  is  from 
tlic  Inunigration  Office  at  San  Francisco,  May  Uith, 
advising  that  the  bond  had  been  breached  and  con- 
tains a  copy  of  the  final  order  breaching  the  bond, 
or  atlirming  tlie  oi-der  forfeiting  tlie  lioiul,  (^'(  1052. 
Tliis  is  i)y  th(>  Assistant  Commissioner  of  the  Ad- 
Juchcatioiis  Division  at  \Vashington,  D.  C.  In  other 
woi'ds,  it  is  tlic  final  ordei'. 

Q.  And  that  was  in  May  of  what  year,  Mr. 
Sanderson  ? 

A.  It  is  dated  May  2(),  1952,  but  1  didn't  I'eceive 
it  until  1955.  [11] 

Mr.  liorawick:  1  offer  this  as  Plaintiff's  Kx- 
hibit  5. 

Mr.  Broz:     No  objection,  your  Honor. 

The  Court:     Exhiliit  5  may   be  admitted. 

(Plaintiff's  Exhibit  5  admitted.) 
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PLAINTIFF'S  EXHIBIT  No.  5 

United  States  Department  of  Justice 

Immigration  and  Naturalization  Service 

San  Francisco,  California 

In  Replying  Please  Refer  to  This  File  Number:  A- 
7054617. 

May  16,  1955. 
Mr.  J.  P.  Sanderson, 
Attorney  at  Law, 
Second  Ave.  &  Cherry  Building, 
Seattle  4,  Washington. 

Dear  Sir:  * 

Reference  is  had  to  your  letter  of  Maj^  5,  1955, 
addressed  to  the  Commissioner  of  Immigration  and 
Naturalization,  Washington,  D.  C,  in  which  you 
question  whether  your  appeal  on  the  order  of  the 
District  Director,  San  Francisco,  breaching  the  bond 
in  the  case  of  Eng  Kam,  was  ruled  on  by  the  Com- 
missioner. 

As  the  original  decision  is  contained  in  the  San 
Francisco  file,  we  are  enclosing  herewith  a  copy. 

Very  truly  yours, 

BRUCE  G.  BARBER, 

District  Director; 

By  /s/  ARTHUR  J.  KAHL, 

Chief,   Examinations  Branch. 
End. 
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Form  G-346 
(10-30-51) 

U.  S.  department  of  Justice 
Immigration  and  Naturalization  Service 

APPEAL  FROM  DISTRICT  DIRECTOR'S 
DECISION 

FileNo.:  A-7054617  Adj. 

Date:  April  14,  1952. 
,    To:  Commissioner. 

From :  District  Director,  San  Francisco  District. 

By :  Chas.  H.  Kingsbury,  District  Adjudications  Of- 
ficer. 

Subject:  Eng  Kam. 
Section:  8  CFR  169.3. 

Note :  This  alien  has  been  apprehended  in  the 
Spokane  District  and  the  file  has  been 
forwarded  to  that  office  for  use  in 
habeas  corpus  proceedings. 

Pursuant  to  above-cited  regulation,  entire  file  re- 
lating to  the  subject,  including  timely  appeal,  is 
transmitted  for  decision. 
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A-7054617  AAS. 
Date :  May  26,  1952. 

To:  District  Director,  San  Francisco,  California. 

From:  Commissioner. 

By:   Assistant   Commissioner  Adjudications   Divi- 
sion, Central  Office. 

The  decision  and  order  of  the  District  Director  in 
the  above-cited  case  is  affirmed.  Temporary  file  A- 
7054617  is  forwarded  herewith. 

/s/  ELEANOR  ENRIGHT, 

Assistant  Commissioner, 
Adjudications  Division. 
Enclosure  Registered: 

(Copy) 

Admitted  in  e^ddence  October  6,  1955. 


Q.  (By  Mr.  Borawick)  :  Do  you  recall  the  rate 
of  interest  which  that  one  thousand  dollar  bond 
bore,  Mr.  Sanderson? 

A.     Two  and  one-half  per  cent  (21/0%). 

Mr.  Borawick:     Your  ^\T.tness. 
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Cross-Examination 
By  Mr.  Broz: 

Q.  Mr,  Sanderson,  did  yon  receive  a  letter  of 
demand  dated  October  19,  1950,  that  the  plaintiff, 
for  wliich  you  were  obligator  on  the  bond,  produce 
Eng  Kam  in  San  Francisco  ? 

A.     I  did  receive  sucii  a  notification. 

Q.     You  received  such  a  notification  ? 

A.     Yes. 

Q.  Did  you  offer  to  surrender  Eng  Kam  after 
receiving  that  demand? 

A.  No;  for  the  reason  that  I  instituted  the 
correspondence  to  begin  with  and  asked  the  Immi- 
gration Service  to  proceed  with  the  case  so  that 
th(»  [12]  Government  would  be  the  plaintiff  and  at 
the  prospect  of  trial  I  expected  to  show  that  the  boy 
was  entitled  to  be  admitted  to  the  United  States  and 
also  that  the  Government  had  no  authority  to  breach 
the  bond  administratively. 

Q.  You  were  relying  then  on  your  writ  of  habeas 
corpus,  your  petition  for  writ  of  habeas  corpus,  to 
forestall  any  action  that  the  immigration  Service 
might  take  on  your  bond?  A.     Finally,  yes. 

Q.  However,  you  did  receive  the  notice  and  you 
were  aware  that  the  bond  provided  that  upon  de- 
mand of  the  Immigration  Service  you  were  to 
surrender  Eng  Kam? 

A.  Yes,  but  I  didn't  recognize  that  the  Govern- 
ment had  anv  authority  to  make  such  a  demand. 
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Q.  You  executed  the  bond  agreement  on  Novem- 
ber 15,  1948?  A.     Yes. 

Q.     That  was  November  5,  1948? 

A.    Whatever  date  it  was.  I  concede  that. 

Q.  And  you  were  aware  of  the  provisions  that 
were  on  the  bond?  A.     Yes. 

Q.  Were  you  aware  that  there  was  a  [13]  pro- 
vision on  the  bond  relating  to  the  amount  of  col- 
lateral being  a  provision  for  liquidated  damages 
rather  than  a  penalty? 

A.  Yes.  I  didn't — while  I  didn't  pay  much  at- 
tention to  it,  whatever  I  signed  is  correct. 

Q.  At  the  time  when  the  Immigration  and  Nat- 
uralization Service  demanded  that  you  produce  Eng 
Kam  in  San  Francisco  on  November  15,  1950,  did 
you  know  where  Eng  Kam  was  ? 

A.     No.  No,  I  don't  think  so. 

Q.  Is  your  answer  that  you  don't  recall  or  that 
you  did  not  know  where  he  was  ? 

A.  Well,  off  hand,  to  the  best  of  my  memory, 
I  would  say  that  I  did  not  know  where  he  was. 
I  am  satisfied  I  did  not  know  where  he  was  at  the 
time  he  was  apprehended. 

Q.  You  don't  recall  whether  or  not  you  knew 
where  he  was  at  the  time  you  received  the  letter 
of  demand? 

A.     I  would  say  that  I  did  not,  no. 

Mr.  Broz :  Will  you  mark  this  for  identification, 
please  ? 

The  Clerk:  Defendant's  Exhibit  Number  1 
marked  for  identification. 
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The  Court :     Is  that  A-1 '?  [14] 
The  Clerk :     A-1. 

(Defendant's  Exhibit  A-1  marked.) 

Q.  {By  Mr.  Broz) :  Mr.  Sanderson,  I  hand 
you  what  purports  to  be  a  letter.  Do  you  recognize 
it,  sir?  A.     Yes. 

Q.     What  is  it? 

A.  Well,  it  is  just  to  acknowledge  receipt  of 
notice  about  the  presenting  of  Eng  Kam  for  deporta- 
tion. 

Q.     You  did  receive  this?  A.     Yes. 

Mr.  Broz:     I  will  offer  this  exhibit  in  evidence. 

Mr.  Bora  wick:     No  objection. 

The  Court:     Exhibit  A-1  may  be  admitted. 

(Defendant's  Exhibit  A-1  admitted.) 


DEFENDANT'S  EXHIBIT  A-1 

Form  1-322 

(10/5/51) 

Registered  Mail — Return  Receipt  Requested. 

A7054617  Adj. 

United  States  Department  of  Justice  Immigration 
and  Naturalization  Service,  San  Francisco, 
California,  March  5,  1952 

Jas.  P.  Sanderson,  Attorne}'  at  LaAV, 
Second  Avenue  and  Cherry  Building, 
Seattle,  Washington. 

Dear  Sir: 

As  an  obligor  on  the  bond  executed  on  November 
5,  1948,  with  respect  to  the  alien (s)  Eng  Kam,  you 
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are  hereby  notified  that  the  condition (s)    of  that 
bond  appear  to  have  been  violated  in  that  he  failed 
to  appear  as  demanded  on  11-15-50. 

This  office  proposes  to  submit  a  report  to  the  dis- 
trict dii-ector  for  his  decision  a?  to  any  further 
action  to  be  taken  \\'ith  respect  to  the  bond. 

If  you  desire  to  do  so.  you  may  on  or  before 
10  business  days  from  receijit  of  this  letter  submit 
to  this  office  in  writing  any  representations  which 
you  desire  to  make  as  to  why  the  condition (s)  of 
the  bond  should  not  be  declared  breached  and  the 
amount  of  the  obligation  thereimder  declared  for- 
feited. Any  representations  that  you  make  will 
accompany  the  repoi*t  of  this  office  to  the  district 
director  and  will  be  considered  by  him.  In  order 
that  your  representations  may  be  properly  con- 
sidered as  a  part  of  the  case,  it  is  suggested  that 
you  submit  them  to  this  office  and  not  directly  to 
the  disti'ict  director. 

/s/  CHAS.  M.  KIXOSBITJY, 

Officer   in    Charge    Adjudica- 
tions. 
PRM  :1T 

Return  Receipt  attached. 

Admitted  m  evidence  October  6,  1955. 
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Q.  (By  Mr.  Broz)  :  'Ihixi  letter  wliieh  lias  just 
been  admitted  into  evidence  stated  that  you  had  ten 
(lays  ill  which  to  file  written  objections  to  the  order 
of  the  District  Director  declaring  that  the  bond 
be  breached?  [15]  A.     Yes. 

Q.  Did  you  ever  file  a  written  objection  to  the 
District   Director's   order? 

A.     I  did.  The  previous  exhibit  proves  that  point. 

Q.     In  what  form  w^as  your  written  objection? 

A.  It  was  written  on  a  typewa^iter  of  several 
])ap:es  g'iving  the  reasons  for  my  objections. 

Q.  Was  that  the  letter — is  that  the  document 
you  referred  to  as  an  apj^eaH  A.     Yes. 

Q.     Where  did  you  file  that,  sir? 

A.     I  beg  pardon? 

Q.     Where  did  you  file  that? 

A.  I  filed  that  with  the  Commissioner  of  Immi- 
gration at  Washington,  D.  C. 

Q.  Do  you  recall  that  the  letter  just  admitted 
into  evidence  requested  you  file  any  objections  in 
w'riting  to  the  District  Director  at  San  Francisco  ? 

A.  Well,  I  undoubtedly  did  file  it  at  San  Fran- 
cisco ;  through  the  San  Francisco  office  to  the  Office 
at  Washington. 

Q.  Do  you  recall  ever  writing  a  letter  to  the 
office  at  San  Francisco  outlining  your  objections 
to  [16]  why — as  to  why  the  l)ond  should  not  ho 
breached  ? 

A.  I  don't  remember  that,  but  I  did  lih'  tlie 
appeal  on  the  objections  in  accordance  with  the 
regulations.  The  San  Francisco  Office  \Aas  aware  of 
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it.  I  think  I  sent  it  through  the  San  Franciso  Office, 
but  I  am  not  sure.  But,  that  point  was  satisfied, 
anyway,  when  the  Assistant  Commissioner  finally 
affirmed  the  order. 

Q.  When  did  you  first  know  that  the  bond  had 
been  transferred  to  the  credit  of  the  United  States'? 

A.     Would  you  repeat  that,  please  ? 

Q.  When  were  you  first  aware  that  the  bond 
which  you  had  posted  as  collateral  had  been  trans- 
ferred to  the  credit  of  the  United  States'? 

A.  I  was  advised,  I  think,  in  nineteen — well,  I 
didn't  so  far  as  I  can  recall  I  didn't — receive  any 
satisfactory  information  until  I  got  notice  that 
the  coupon  bonds  in  the  amount  of  fifty  dollars 
($50.00)  were  returned. 

Q.     And  when  was  that,  sir? 

A.     I  think  that  was  in  September,  1953. 

Q.     September,  1953? 

A.  But  I  think  that  I  did  receive  some  indication 
from  the  Service  before,  in  1952,  that  the  bond 
had  been  breached,  but  I  am  not  .sure.  The  [17]  ex- 
hibits will  take  care  of  that. 

Q.  Do  you  recall  the  approximate  date  when  you 
became  aware  that  the  Ijond  had  been  deposited 
with  the  Federal  Reserve  and  the  amount  of  the 
bond  credited  to  the  United  States  ? 

A.     The 

Q.  (Interposing) :  Did  you  receive  any  cor- 
respondence from  the  Service  in  regard  to  that? 

A.  No;  not  until — I  don't  remember  that  but 
there  wasn't  anything  dofinito  nt  nil  v.util  I  got  the 
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coi)y  of  the  OTder  afifirniing  tlie  breacliiiii;   oi'  tlie 

bond.  That  was  in  May,  1955. 

Q.  Did  you  ever  inquire  prior  to  tliat  time  as 
to  what  had  lia]>])(»ned  to  the  bond? 

A.  I  made  several  inquiries  to  the  Immigration 
Service  in  regard  to  the  bond. 

Q.     By  teleplione?  A.     By  letter. 

Q.     Did  you  receive  any  response? 

A.  Yes;  i — one  of  the  exhibits  that  has  been 
])resented  shows  that. 

Q.     What  was  the  response? 

A.  The  response  was  that  the  bond  had  been 
ordered  breached. 

Q.  Did  you  conclude  at  that  time  that  the  [18] 
bond  had  been  transferred  to  the  United  States; 
that  it  had  been,  in  effect 

A.  (Interposing)  :  Well,  I  took  it  for  granted 
that  the  bond  >vas  transferred  to  the  United  States 
when  these  coupons  were  returned  without  any 
letter  of  explanation. 

Mr.  Broz :     I  hav(^  no  further  questions. 

Redirect  Examination 

Mr.  Borawick :     Will  you  mark  this,  please  ? 
The    Clerk:     Plaintiff's    Exhibit    6    marked    for 
Identification. 

(Plaintiff's  Exhibit  6  marked.) 

Q.  (By  Mr.  Borawick)  :  I  show  you  Plaintiff's 
Exhibit  6  for  identification,  Mr.  Sanderson.  Do  you 
recognize  that?  A.     I  do. 
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Q.     What  is  it,  sir? 

A.  Well,  it  is  a  letter  to  the  Commissioner  of 
Immigration  in  Washington,  of  September  26th,  in 
regard  to  the  intention  of  forfeiting  this  one  thou- 
sand dollar  bond. 

Mr.  Bora  wick:  I  offer  this  as  Plaintiff's  Exhibit 
6,  your  Honor.  [19] 

Will  you  mark  this? 

The  Clerk :  Plaintiff 's  Exhibit  Nimiber  7  marked 
for  identification. 

(Plaintiff's  Exhibit  7  marked.) 

Mr.  Broz:  I  will  object  to  the  document  unless 
Counsel  lays  a  proper  foundation  for  its  admission. 

Mr.  Bora  wick:  Well,  if  the  Court  please,  ques- 
tions have  been  asked  on  cross-examination  con- 
cerning  


The  Court  (Interposing) :     May  I  see  the  exhibit? 
Mr.  Borawick:    Yes,  sir. 

(Whereupon,  proposed  exhibit  was  handed  to 
the  Court.) 

(Whereupon,  there  was  a  brief  pause.) 

The  Court:     All  right,  Mr.  Borawick. 

Mr.  Borawick :  Your  Honor,  questions  have  been 
asked  the  Plaintiff  on  cross-examination  regarding 
the  attempts  that  he  made  to  discover  what  had 
happened  to  this  bond,  and  this  is  one  of  the  letters 
sent  to  the  Immigration  and  Naturalization  people 
regarding  it  following  the  notification  of  the  breach. 
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I    believe  that  is  admissil)le  under  [20]  tliose  cir- 
cumstances. The  Defendant  brought  it  up. 

The  Court:  What  is  the  foundation  desired — 
as  to  the  original? 

Ml-.  Broz:  No,  your  Honor,  I  was  requesting  a 
foundation  as  to  the  relevancy  of  the  letter.  It  may 
be  that  Counsel's  position  is  well  taken.  If  T  may 
examine  it  again,  the  Government  may  wish  to  with- 
draw its  objection. 

(Whereu])on,   ])ro])osed  exhibit   was  handed 
to  Counsel  for  Defendant.) 

(Whereupon,  there  was  a  brief  pause.) 

Mr.  Broz:  The  Government  will  withdraw  its 
objection,  your  Honor. 

The  Court:  All  right.  That  is  Exhibit  Number 
6,  is  it? 

Mr.  Borawdck:     Yes,  your  Honor. 

The  Court:  Plaintiff's  Exhibit  Number  6  may 
be  admitted. 

(Plaintiff's  Exhibit  6  admitted.) 


PLAINTIFF'S  EXHIBIT  No.  6 

September  26,  1952. 

Commissioner  of  Immigration  &  Naturalization, 
Washington,  D.  C. 

Dear  Sir: 

Re:  Eng  Kam,  A-7054617-T,  May  6,  1952. 

During  the  tirst  few  months  of  this  year  there 
was  correspondence  between  the  District  Director  at 
San  Francisco  and  the  Central  Office  concerning  the 
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intention  to  forfeit  the  $1000  bond  deposited  with 
the  District  Director  at  Seattle.  My  brief  in  oppo- 
sition is  dated  April  2,  1952. 

Subsequently  to  the  above  Eng  Kam  was  appre- 
hended in  Eastern  Washington  with  instructions 
that  he  be  taken  to  San  Francisco  for  deportation, 
the  port  of  arrival.  Upon  arrival  at  Seattle  en  route 
to  San  Francisco  a  writ  of  habeas  corpus  was  issued 
by  the  United  States  District  Court.  At  the  trial 
the  Service  was  represented  by  John  Keane,  an  at- 
torney in  the  employ  of  the  Immigration  Service. 

On  June  9,  1952,  the  Court  held  that  the  hearing 
accorded  Eng  Kam  at  San  Francisco  was  unfair, 
granted  the  petition,  and  directed  that  the  Immi- 
gration Service  conduct  a  fair  hearing  at  Seattle, 
and  further: 

"Ordered,  Adjudged  and  Decreed  that  petitioner 
shall  be  released  immediately  upon  the  One  Thou- 
sand Dollar  ($1,000.00)  bond  now  on  deposit." 

Pursuant  to  the  Service  instructions  it  is  pre- 
sumed that  the  local  Immigration  Office  prom])tly 
advised  the  Central  Office  and  forwarded  copy  of 
the  Order. 

A  Board  of  Special  Inquiry  heard  the  case  in 
July  and  directed  exclusion.  Appeal  dated  July  21, 
1952,  accompanied  the  record  to  Washington  where 
it  is  now  pending  before  the  Board  of  Immigration 
Appeals. 

Since  the  movement  had  been  set  last  spring  to 
forfeit  the  bond,  the  matter  took  a  new  status — a 
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Court  litigation — wliich  the  Coiitial  OfTicc  is  by  law 

obliged  to  notice  and  respect. 

It  is  significant  that  the  Court  held  that  the  Im- 
migration officers  at  San  Francisco  as  well  as  the 
Board  of  Immigration  Appeals  had  acted  unfairly, 
violated  the  law  and  regulations  and  Court  deci- 
sions in  excluding  the  petitioner;  directed  that  a 
new  hearing  be  pven  by  the  Immigration  officers, 
and  that  the  $1000  bond  was  then  good  and  ordered 
that  the  petitioner  be  released  under  the  same  pend- 
ing the  final  determination  of  the  Court  action ;  that 
the  petitioner  is  now  legally  at  large  under  said 
bond. 

It  is  believed  that  the  forfeiture  of  the  bond  at 
this  stage  is  premature  and  wrong  and  that  such 
course  should  not  have  been  taken  until  the  peti- 
tioner's remedies  are  exhausted.  It  is  therefor  re- 
quested that  the  bond  be  reinstated. 

Under  date  of  April  12,  1952,  you  were  advised 
that  Eng  Kam  was  apprehended  and  was  in  the 
custody  of  the  District  Director  at  Seattle  pending 
the  outcome  of  habeas  corpus  proceedings  w4th  the 
information  that  the  bond  should  not  be  forfeited 
provided  the  Court  holds  that  the  hearing  at  San 
Francisco  is  unfair. 

Yours  truly, 

/s/  J.  P.  SANDERSON. 

Admitted  in  evidence  October  6,  1955. 
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Q.  (By  Mr.  Bora  wick)  :  I  show  you  what  has 
been  marked  for  identification  as  Plaintiff's  Ex- 
hibit Number  7,  Mr.  Sanderson.  Do  you  recognize 
that?  A.     I  do.  [21] 

Q.     Wliat  is  it,  sir? 

A.  It  is  a  copy  of  a  letter  addressed  to  the  Com- 
missioner of  Immigration  of  June  9,  1953,  advising 
that  Eng  Kam  had  been  found  admissible  to  the 
United  States  by  the  Board  of  Immigration  Ap- 
peals, and  requests  an  answ^er. 

Mr.  Borawick:  I  oifer  this  as  Plaintiff's  Ex- 
hibit 7.  I  think  the  foundation  is  laid  for  the  same 
reason. 

Mr.  Broz:     No  objection. 

The  Court :     Exhibit  7  may  be  admitted. 

(Plaintife's  Exhibit  7  admitted.) 


PLAINTIFF'S  EXHIBIT  No.  7 

June  9,  1953. 

Commissioner  of  Immigration  and  Naturalization, 
Washington,  D.  C. 

Dear  Sir: 

Re:  Eng  Kam,  A-7054617,  Nov.  18,  1952. 

Your  letter  states  that  the  Board  of  Immigration 
Appeals  is  being  requested  to  forward  the  subject's 
file  to  your  office  after  action  has  been  completed, 
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and  upon  receipt  I  will  be  advised  concerning  the 

bond  matter. 

Please  refer  to  my  letter  of  April  29,  1953,  ad- 
vising that  the  BIA  had  on  April  21,  1953,  that  the 
subject  was  found  admissible  under  the  Act  of  De- 
cember 28,  1945,  as  amended,  and  requested  that 
the  bond  be  returned. 

No  communication  has  been  received  from  the 
Central  Office  in  regard  to  this  matter  since  re- 
ceiving the  letter  of  November  18,  1952. 

At  present  I  am  at  a  loss  to  know  whether  this 
matter  has  been  overlooked  or  whether  it  is  to  be 
ignored. 

From  an  equitable  point  of  view  it  is  only  rea- 
sonable that  my  request  be  answered. 

Yours  truly, 

/s/  J.  P.  SANDERSON. 

Admitted  in  evidence  October  6,  1955. 


Mr.    Borawick:     I    have    no    further    questions, 
your  Honor. 

Mr.  Broz:     No  further  questions,  your  Honor. 
The  Court:     That  is  all,  Mr.  Sanderson. 

(Witness  excused.) 

Mr.  Borawick :     The  Plaintiff  rests,  may  it  please 
the  Court. 
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Mr.  Broz:     The  Government  rests,  your  Honor. 

The  Court :  All  right,  you  may  proceed  with  ar- 
,e:ument.  I  take  it  that  the  Government's  [22]  posi- 
tion is  that  the  Plaintiff  has  not  made  a  case,  is 
that  correct? 

Mr.  Broz:    Yes,  your  Honor. 

The  Court:     All  right. 

Mr.  Borawick :     May  it  please  the  Court  ? 

The  Court:  I  am  just  going  to  finish  reading 
this,  Mr.  Borawick,  and  then  you  may  proceed.  I 
haA^e  not  finished  reading  this  last  letter. 

Mr.  Borawick:     I  am  sorry. 

(Whereupon,  there  was  a  brief  pause.) 

The  Court:     All  right,  you  may  proceed. 

(Whereupon,  closing  argument  was  made  for 
and  on  behalf  of  the  Plaintiff  by  Mr.  Bora- 
wick and  closing  argument  was  made  for  and  on 
behalf  of  the  Defendant  by  Mr.  Broz,  and  the 
following  proceedings  were  then  had,  to  wit:) 

The  Court:  Court  is  now  recessed  until  two 
o'clock  this  afternoon. 

(Whereupon,  at  11:23  o'clock  a.m.,  a  recess 
was  had  in  the  within-entitled  and  numbered 
cause  until  2:00  o'clock  p.m.,  October  6,  1955, 
at  which  time,  Counsel  heretofore  noted  being 
present,  the  following  proceedings  were  had,  to 
wit:) 

The  Court :  In  the  case  on  trial  in  which  [23]  I 
indicated  I  would  give  a  decision  after  the  noon  re- 
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cess,  I  have  reviewed  the  authorities  and  evidence 
ai»,ain  and  the  matter  presents  a  provoking  ques- 
tion, so  far  as  I  am  concerned  at  least. 

There  appears  to  be  no  doubt  but  what  there  must 
be  applied  the  rule  of*  strict  construction  in  con- 
struing the  obligation  of  the  bond  here  involved. 

Condition  number  (2)  of  the  bond  I  find  to  ])e 
the  applicable  i)rovision.  It  reads  as  follows: 

"(2)  If,  in  case  the  said  alien,  upon  such  hear- 
ing- or  hearings,  is  found  to  be  unlawfully  within 
the  United  States  and  is  for  any  reason  released 
from  custody  pending  issuance  of  a  warrant  of  de- 
portation or  after  said  warrant  has  been  issued  and 
])ending  final  deportation,  the  above-bounden  ob- 
ligors, or  either  of  them,  shall  cause  the  said  alien 
to  be  delivered  at  San  Francisco,  California,  into 
the  actual  custody  of  an  officer  of  the  United  States 
Immigration  and  Naturalization  Service,  upon  and 
pursuant  to  the  request  of  said  officer  or  of  any 
other  officer  of  the  United  States  Immigration  and 
Naturalization  Service,  for  deportation  under  the 
aforesaid  warrant  of  deportation,  and  said  alien  is 
accepted  by  such  officer,  then  this  obligation  *  *  *" 
is  '^^oid."  [24] 

Now,  what  we  have  here  is  a  surety  bond  given  to 
assure  the  deliverance  of  this  individual  Eng  Kam 
for  deportation  when  it  has  been  finally  determined 
that  he  is  to  be  deported. 

If  there  had  been  action  declaring  the  bond 
breached  shortly  after  Eng  Kam  failed  to  appear 
as  demanded  in  November,  1950,  and  the  forfeiture 
ordered  substantialh^  before  Eng  Kam  was  appre- 
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bended,  there  would  be  a  serious  question  whether 
Plaintiff  could  recover.  However,  there  was  no 
action  taken  until  about  the  time  that  he  was  appre- 
hended and  time  for  appeal  had  not  expired  imtil 
after  apprehension.  Then  a  petition  for  a  writ  of 
habeas  corpus  was  filed,  the  ultimate  result  of  which 
was  a  finding  that  the  hearing  and  order  of  depor- 
tation thereunder  was  unlawful.  Thereafter,  upon 
further  hearing  and  appeal,  the  Department  itself 
found  that  Eng  Kam  was  entitled  to  stay  in  this 
Country.  It  thus  appears  that  the  demand  for  his 
appearance  for  deportation,  which  was  the  basis  of 
the  declared  breach,  was  unlawful. 

It  must  be  held  under  a  rule  of  strict  interpreta- 
tion therefore  that  there  was  no  lawful  requirement 
that  Eng  Kam  be  presented  for  deportation.  The 
failure  to  do  that  which  was  ultimately  [25]  found 
not  required  cannot  be  a  ground  for  concluding  that 
there  has  been  a  breach  of  bond  subjecting  the  ob- 
ligor, in  this  case  Mr.  Sanderson,  to  a  forfeiture  of 
the  one  thousand  dollar  ($1,000.00)  Government 
bond. 

I  recognize,  as  I  indicated  this  morning,  that  for 
the  obligor  here,  Mr.  Sanderson,  to  fail  to  produce 
the  principal  in  this  case,  Eng  Kam,  because  he 
thought  the  hearing  was  not  valid,  perhaps  would 
not  be  a  sufficient  reason  in  and  of  itself  to  justify 
his  refusing  to  produce  Eng  Kam  if  demanded.  I 
gather  from  the  evidence  Mr.  Sanderson  didn't  know 
where  Eng  Kam  was  so  that  he  couldn't  have  pro- 
duced him  in  any  event  prior  to  his  apprehension 
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hy  the  iinmigratioii  authorities.  Nevertheless,  th(! 
l)iiil)Ose  of  the  bond  here  is  to  assure  the  Service  that 
the  person  being  released  from  custody  will  be  avail- 
able when  and  if  it  should  be  detemined  that  he  is 
to  be  deported.  That  is  the  underlying  purpose  of 
the  bond  and,  with  that  thought  in  mind,  and  bearing 
in  mind  the  strict  construction  required,  I  am  of 
the  opinion  that  there  has  not  been,  in  view  of  the 
circumstances  that  have  developed  in  this  case,  a 
breach  that  would  entitle  the  Government  to  retain 
the  bond  or  proceeds  [26]  thereof  which,  in  effect, 
have  been  forfeited  as  a  result  of  the  Government's 
action  herein. 

In  other  words,  I  have  come  to  the  conclusion, 
after  the  noon  hour,  that  recovery  should  be  granted 
as  prayed  for. 

The  original  hearings  and  any  orders  i-esulting 
therefrom  were  invalid  as  decided  in  ihe  habeas 
corpus  proceedings.  Consequently,  any  appearance 
of  Kam  for  deportation,  as  demanded  by  the  immi- 
gration authorities,  could  not  be  construed  as  a 
lawful   requirement   or  condition   of  the   contract. 

The  Court  recognizes  the  administrative  difficul- 
ties that  confront  the  Immigration  and  Naturaliza- 
tion Department  if  one  similarly  situated  should 
just  decide  he  wasn't  going  to  produce  a  person 
because  he  felt  that  the  hearing  was  invalid.  This, 
how^ever,  does  not  change  the  law^  So,  that  is  the 
Court's  ruling. 

Judgn^ent  wdll  be  for  the  Plaintiff. 

Does  that  give  you  sufficient  to  make  your  pro- 
posed findings'? 
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Mr.  Borawick:     I  believe  so,  your  Honor. 

The  Court:  Under  the  case  in  33  Federal  2nd, 
I  think  the  finding  might  be  made  the  [27]  other 
way.  All  in  all,  I  believe  that  the  equities  of  the  sit- 
uation do  require  the  decision  that  the  Court  has  just 
announced. 

Anything  further?  How  much  time  do  you  want 
to  present  these  findings? 

(Whereupon,  there  was  a  brief  pause.) 

The  Court:  I  will  give  you  two  weeks;  make  it 
the  24th. 

(Whereupon,  hearing  in  the  within-entitled 
and  niunbered  cause  was  concluded.)   [28] 


Reporter's  Certificate 

I,  Earl  V.  Halvorson,  Official  Court  Reporter  for 
the  United  States  District  Coui't,  Eastern  and  West- 
ern Districts  of  Washington,  do  hereby  certify  that 
the  foregoing  is  a  full,  true  and  correct  transcript 
of  proceedings  hereinbefore  set  forth;  that  any 
omissions  from  a  complete  transcript  of  proceedings 
had  have  been  parenthetically  noted  herein;  and  I 
do  further  certify  that  the  foregoing  transcript  has 
been  transcribed  by  me  or  under  my  direction. 

/s/  EARL  Y.   HALVORSON, 
[Endorsed]:     Filed  January  12th,  1956.  [29] 
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DEFENDANTS  EXHIBIT  No.  1 

Form  1-353. 

United  States  Department  of  Justice 
Fnimigration  and  Naturalization  Service 
(Rev.  9-] -47) 

Bond  Conditioned  for  the  Delivery  of  an  Alien 

(Note:     Instructions  on  Form  1-308  Should 
Be  Strictly  followed  in  Preparing  This  Bond.) 

(Name  of  alien) :     Eng  Kam. 

Seattle,   Washington, 
November   5,    1948 

Examined  and  Ai)proved  as  to  Legal  Form  and 
Execution  and  Accepted. 

/s/  R.  S.  GORHAM, 
Immigration  and  Naturalization  Officer  in  Charge. 
District  Director,  Seattle  District. 

Know  All  Men  by  These  Presents: 

That  Ave,  Jas.  P.  Sanderson,  residing  at  Second 
Avenue  &  Cherry  Bldg.,  Seattle,  Washington,  are 
held  and  firmly  bound  unto  the  United  States  of 
America,  in  the  full  and  just  sum  of  One  Thousand 
and  no/100  Dollars  ($1,000.00),  as  liquidated  dam- 
ages and  not  as  a  penalty,  to  be  paid  to  the  United 
States,  for  which  payment  well  and  truly  to  be 
made,  \Nithout  relief  from  valuation  or  appraise- 
ment laws,  we,  and  each  of  us,  do  bind  ourselves, 
our  heirs,  executors,  administrators,  successors,  and 
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assigns,  jointly  and  severally,  firmly  by  these  pres-    ^ 
ents. 

Sealed  with  our  seals  and  dated  this  5th  day  of 
November,  1948. 

Whereas,  Eng  Kam,  an  alien,  aged years, 

a  native  of  China,  who  arrived  at  the  port  of  San 
Francisco,  California,  per  '^ General  Meigs"  on  the 
9th  day  of  September,  1948,  has  applied  for  ad- 
mission to  the  United  States. 

And  Wliereas,  the  said  alien,  pending  the  final 
disposal  of  his  case,  has  applied  to  an  immigration 
and  naturalization  officer  of  the  United  States  for 
his  release  fi'om  custody  upon  giving  a  proper  bond 
or  undertaking  in  accordance  with  Section  20  of 
the  Immigration  Act  of  1917  (39  Stat.  890),  that 
he  will  deliver  himself  at  San  Francisco,  California, 
into  the  custody  of  the  same  officer  or  some  other 
officer  of  the  United  States  Immigration  and 
Naturalization  Service  for  hearing  or  hearings 
and/or  for  deportation  in  case  he  is  found  to  be 
unlawfully  within  the  United  States; 

Now,  Therefore,  the  conditions  of  this  obligation 
are  such  that  (1)  in  case  said  alien  is  released  from 
custody,  if  the  above-boimden  obligors,  or  either  of 
them,  shall  cause  the  said  alien  to  be  delivered  over 
to  an  officer  of  the  United  States  Immigration  and 
Naturalization  Service,  at  San  Francisco,  Califor- 
nia upon  and  pursuant  to  the  request  of  said  officer 
or  of  any  other  officer  of  the  United  States  Immi- 
gration and  Naturalization  Service  for  a  hearing 
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or  lioarintTs,  and  f'urtlier,  notwitlistanding  any  de- 
livery of  tlic  said  alien  I'oi-  hearing  or  hearings 
])ursiiant  to  the  loregoing  conditions,  (2)  if,  in  ease 
the  said  alien,  n])on  such  hearing  oi*  hearings,  is 
fonnd  to  be  niilawfnlly  within  the  United  States 
and  is  for  any  reason  released  from  custody  ])end- 
ing  issuance  of  a  warrant  of  deportation  or  after 
said  warrant  has  been  issued  and  x:>ending  final 
deportation,  the  above-bounden  obligors,  or  either 
of  them,  shall  cause  the  said  alien  to  be  delivered 
at  San  Francisco,  California,  into  the  actual  physical 
custody  of  an  officer  of  the  United  States  Immigra- 
tion and  Naturalization  Service,  upon  and  ])ursuant 
to  the  request  of  said  officer  or  of  any  other  officer 
of  the  United  States  Immigration  and  Naturaliza- 
tion Service,  for  deportation  under  the  aforesaid 
warrant  of  deportation,  and  said  alien  is  accepted 
by  sn.ch  officer,  then  this  obligation  to  be  void ; 
otherwise  to  remain  in  full  force  and  virtue:  Pro- 
vided, that  it  is  hereby  specifically  convenanted  and 
agreed  by  the  above-bounden  obligors,  and  each  of 
them,  that  no  order  issued  by  or  under  the  authority 
of  the  iVttorney  General  by  virtue  of  w^hich  the  said 
nlien  is  or  may  be  granted  additional  time  to  appear 
foi*  hearing  or  hearings,  or  by  virtue  of  which 
issuance  or  execution  of  a  warrant  of  deportation 
is  or  may  be  deferred,  or  by  virtue  of  which  the 
said  alien  is  or  may  ])e  pennitted  to  depart  vohin- 
tarily  from  the  United  States,  shall  be  in  any  man- 
ner construed  to  impair  or  render  void  this  obliga- 
tion or  any  part  thereof. 
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Line  14  beginning  with  "has  been"  deleted;  lines 
15,  16  and  17  deleted  and  in  Line  17  ''has  applied 
for  admission  to  the  United  States"  inserted;  lines 
21,  26  and  33  "at  San  Francisco,  California,"  in- 
serted; line  28  beginning  with  "in  regard"  and 
ending  with  "custody"  deleted;  all  prior  to  final 
execution  of  this  bond. 

[Seal]        /s/  JAS.  P.  SANDERSON. 

Signed  and  sealed  in  the  presence  of — 
Name :  Veryl  G.  Toms, 
Address :  815  Airport  Way,  Seattle,  Wash. 
Name :  Amy  Rice, 
Address:  815  Airport  Way,  Seattle,  Wash. 

For  Use  AVhen  United  States  Bonds  or  Notes 
Are  Deposited  as  Security 

The  LTnited  States  bonds/notes  described  in  the 
annexed  schedule  are  hereby  pledged  as  security 
for  the  performance  and  fulfillment  of  the  fore- 
going undertaking  in  accordance  with  Section  1126 
of  the  Revenue  Act  of  1926,  approved  February  26, 
1926,  as  amended  (6  U.S.C.  15),  and  Treasury  De- 
partment Circular  154  (revised),  dated  February 
6,  1935,  (31  CFR  Part  225). 

/s/  JAS.  P.  SANDERSON. 
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Title  of  bonds/notes:  United  States  Treasury  Bond 

Coupons  attached:  49  coupons  (nnnihcred  (>  to  '')4, 
inclusive). 

Face  value:  $1,000. 

Interest  rate:  21/2%. 

Serial  No. :  556845E. 

Interest  dates:  Dec.  15,  1948,  to  Dec.  15,  3972. 


DEFENDANT'S  EXHIBIT  No.  2 

Form  1-302 

U.  S.  Department  of  Justice 
Immigration  and  Naturalization  Service 
(Rev.  5-1-44) 

POWER  OF  ATTORNEY 

(For  individual.  To  be  securely  attached  to  original 
bond) 

Know  All  Men  by  These  Presents,  that  I,  the 
undersigned,  of  Seattle,  Washington,  do  hereby  con- 
stitute and  appoint  the  Attorney  General,  and  his 
successors  in  office,  as  my  attorney,  for  me  and  in  my 
name  to  collect  or  to  sell,  assign,  and  transfer  cer- 
tain United  States  bonds  or  notes,  described  as 
follows : 

Title  of  Bonds/Notes:  United  States  Treasury  jjond 
of  1967-72. 
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Coupon  or  Registered:  49  coupons  (numbered  6  to 
54,  inclusive). 

Total  Face  Amount:  $1,000. 

Denomination:  2l/^%. 

Serial  Number:  556845E. 

Interest  Dates :  Dec.  15,  1948,  to  Dec.  15,  1972. 

Such  bonds/notes  having  been  deposited  by  me  as 
security  for  the  faithful  performance  of  any  and 
all  of  the  conditions  or  stipulations  of  a  certain 
bond,  entered  into  by  me  with  the  United  States, 
dated  November  5,  1948,  and  made  a  part  hereof,  on 
behalf  of  Eng  Kam ....  years  of  age,  native  of  China, 
and  I  agi'ee  that,  in  case  of  any  default  in  the 
])erformance  of  an}^  of  the  conditions  and  stipula- 
tions of  such  undertaking,  my  said  attorney  shall 
have  full  joower  to  collect  said  bonds/notes  or  any 
part  thereof,  or  to  sell,  assign,  and  transfer  said 
bonds/notes  or  any  part  thereof,  without  notice,  at 
public  or  private  sale,  free  from  any  equity  of  re- 
demption and  without  appraisment  or  valuation, 
notice  and  right  to  redeem  being  waived,  and  to 
apply  the  proceeds  of  such  collection,  sale  assign- 
ment, or  transfer,  in  whole  or  in  part  to  the  satis- 
faction of  any  damages,  demands,  or  deficiency 
arising  hy  reason  of  such  default,  as  my  said  at- 
torney may  deem  best. 

And  I  hereby  for  myself,  my  heirs,  executors, 
administrators,  and  assigns,  ratify  and  confirm 
whatever  my  said  attorney  shall  do  by  virtue  of 
these  presents. 
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Fii  Witness  Wlicn'of,  1  lin\'('  licrcinito  set  my 
hand  and  seal  this,  the  5th  day  ol'  Noxcnihcr,  lf)lS. 

[Seal]        /s/  JAS.  P.  SANDERSON. 

Before  nic,  the  nndersigned,  a  notary,  public 
within  and  for  the  county  of  King,  in  the  States 
of  Washington,  (or  the  District  of  Columhia),  per- 
sonally ajjpeared  the  above-named  Jas.  P.  Sanderson 
and  acknowledged  the  execution  of  the  foregoing 
power  of  attorney. 

Witness  my  hand  and  notarial  seal  this  5th  day  of 
November,  1948. 

[Seal]  CLARE  BALL, 

Notary  Public. 

My  Commission  expires  May  5,  1951. 


DEFENDANT'S  EXHIBIT  No.  3 

In  the  District  Court  of  the  L^nited  States  for  the 
Western  District  of  Washington,  Northern 
Di\T.sion 

Number  3045 

In  the  Matter  of 

The  Petition  of  ENG  KAM,  for  Writ  of  Habeas 

Corpus. 

Transcript  of  portion  of  proceedings  relating  to 
]:)ond  in  the  above-entitled  and  numbered  cause, 
had  on  the  9th  daj"  of  June,  1952,  at  Seattle,  Wash- 
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ington,   before  the  Hon.   William  J.   Lindberg,   a 
United  States  District  Judge. 


Appearances : 

EDWARDS  E.  MERGES, 

Appeared  for  and  on  Behalf  of  the  Peti- 
tioner; and 

JOHN  W.  KEANE, 

ImmigTation  and  Naturalization  Service, 
Appeared  for  and  on  Behalf  of  the 
Respondent. 

Whereupon,  the  following  proceedings  were  had, 
to  wit: 

PROCEEDINGS 

(Whereupon,  the  Court  having  given  his  oral 
decision,  and  argument  ha^ang  been  had  on  the 
subject  of  Petitioner's  bond,  the  following  pro- 
ceedings were  had,  to  wit:) 

The  Court:  Well,  it  seems  to  me  they  have  one 
thousand  dollars  of  this  boy's  money  and  if  it  be- 
longs to  the  Government  they  will  get  it  and  have 
it.  In  the  meantime  I  think  it  is  sufficient  to  guar- 
antee his  appearance. 

Mr.  Keane:  Do  I  understand  that  the  Court's 
order  runs  to — in  other  words,  the  collateral  now 
on  deposit  in  the  Federal  Reserv^e  Bank  cannot 
be  touched  by  the  Attorney  General  as  liquidated 
damages  ^ 

The  Court:  This  doesn't  release  it.  It  says, 
''Petitioner  shall  be  released  immediately  upon  the 
one  thousand  dollars  now  on  deposit." 
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Mr.  Kearie:     It  makes  no  disposition  of  tlie  bond? 

The  Court:  No.  T  don't  want  to  disturl)  any 
rip^lits  the  Government  may  have  or  the  Petitioner 
may  have. 

Mr.  Merges:     That  doesn't  disturb  any  right. 

The  Court:     Do  you  understand  that? 

Mr.  Keane:     That  is  the  only  question. 

The  Court:    You  have  seen  the  order? 

Mr.  Keane:    Yes,  your  Honor. 

(Whereuijon,  hearing  was  concluded.)    [2*] 


Reporter's  Certificate 

I,  Earl  V.  Halvorson,  official  court  reporter  for 
the  within-entitled  coui-t,  hereby  certify  that  the 
foregoing  is  a  true  and  correct  extract  of  proceed- 
ings in  the  within-entitled  and  numbered  cause  as 
set  forth  and  that  the  same  has  been  transcribed  by 
me  or  under  my  direction. 

/s/  EARL  V.  HALVORSON. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  U.  S.  DISTRICT 
COURT  TO  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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ington,  do  hereby  certify  that  pursuant  to  the  pro-  ^ 
visions  of  Subdivision  1  of  Rule  10  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and 
Eule  75(1)  of  the  Federal  Rules  of  Civil  Procedure, 
and  designation  of  counsel,  I  am  transmitting  here- 
with the  following  original  documents  in  the  file 
dealing  with  the  action,  including  exhibits,  as  the 
record  on  appeal  herein  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  at  San  Francisco, 
said  papers  and  documents  being  identified  as  fol- 
lows : 

1.  Complaint,  filed  Apr.  25,  1955. 

2.  Summons  with  Marshal's  return  thereon,  filed 
4/28/55. 

3.  Answer,  filed  June  30,  1955. 

4.  Plaintiff's  Trial  Memoranda,  filed  9/29/55. 

5.  Defendant's  Trial  Brief,  filed  Oct.  4,  1955. 

6.  Pretrial  Order,  filed  Oct.  6,  1955. 
Proposed  Findings  of  Fact  and  Conclusions  of 

Law  by  Plaintiff,  lodged  Oct.  17,  1955. 

Judgment,  lodged  by  Plaintiff  Oct.  17,  1955,  as 
proposed. 

7.  Notice  of  Presentation  of  proposed  Findings 
and  Judgment,  filed  Oct.  17,  1955. 

8.  Findings  of  Fact  and  Conclusions  of  Law,  as 
signed  and  filed  Oct.  19,  1955. 

9.  Judgment,  as  signed  and  filed  Oct.  19,  1955. 

10.  Cost  Bill,  filed  Oct.  19,  1955. 

11.  Notice  of  Appeal,  filed  Dec.  16,  1955. 

12.  Motion  to  Extend  Time  for  Filing  Record 
on  Appeal,  and  Docketing,  filed  Jan.  3,  1956. 
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13.  Notice  of*  Motion  to  Extend  Time  \\)v  Filin"- 
Record,  filed  1/3/56. 

14.  Order  Extending:  Time  for  Filing-  Record 
and  Docket! ntr  Appeal  to  March  15,  1956. 

15.  Court  Reporter's  Copy  of  Transcript  of  Tes- 
timony of  Plaintiff,  and  Decision  of  the  Court,  filed 
Jan.  12,  1956. 

16.  Defendant's  Designation  of  Record  on  Ap- 
peal, filed  2/20/56. 

17.  Order  Directing-  Transmission  of  Orioinal 
Exhibits,  filed  2/27/56. 

Plaintiff's  Exhibits  numbered  1  to  7  inclusive, 
and 

Defendant's  Exhibit  A-1. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  appellant  for 
preparation  of  the  record  on  appeal  herein,  to  wit: 

Filing  fee,  notice  of  appeal,  $5.00,  and  that  said 
amount  has  not  been  paid  to  me  for  the  reason  that 
the  appeal  herein  is  being  prosecuted  by  the  United 
States  of  America. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  of^cial  seal  of  said  District  Court  at 
Seattle  this  27th  day  of  February,  1956. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk; 

By  /s/  TRUMAN  EGGER, 

Chief  Deputy. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  U.  S.  DISTRICT 
COURT  TO  SUPPLEMENTAL  RECORD 
ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
visions of  the  order  of  court  directing  transmission 
of  original  exhibits  I  am  transmitting  herewith  as 
part  of  the  record  on  appeal  in  this  cause,  and  sup- 
plemental to  the  record  as  sent  up,  the  following 
additional  exhibits  as  referred  to  in  the  pretrial 
order  in  said  cause,  to  wit: 

Defendant's  Exhibit  No.  1,  Bond  for  Delivery  of 
Alien. 

Defendant's  Exhibit  No.  2,  Power  of  Attorney, 
Sanderson  to  Attorney  General. 

Defendant's  Exhibit  No.  3,  Court  Reporter's 
Transcript  of  portion  of  proceedings  relating  to 
bond,  after  Court's  oral  decision,  in  Cause  No.  3045, 
in  re  Eng  Kam,  on  June  9,  1952. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  Court  at  Seattle 
this  28th  day  of  February,  1956. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk; 

By  /s/  TRUMAN  EGGER, 
Chief  Deputy. 
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[Endorsed] :  No.  15050.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  James  P.  Sanderson,  Ap- 
ix'llee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washing-ton,  Northern  Division. 

Filed  February  29,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15050 

UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 

JAMES  P.  SANDERSON, 

Appellee. 

STATEMENT    OF    POINTS    ON    WHICH 
APPELLANT  INTENDS  TO  RELY 

Appellant  intends  to  rely  upon  the  following- 
points  on  the  appeal  of  the  above-captioned  case  to 
the  Court  of  Appeals  for  the  Ninth  Circuit : 

1.  The  District  Court  erred  in  ruling  that  the 
conditions  of  the  Immigration  ])ond  were  not 
breached  when  plaintiff  failed  to  produce  the  alien 
for  deportation  upon  due  notice  and  demand  by 
Immigration  and  Naturalization  Service  officials. 

2.  The  District  Court  erred  in  ruling  that  a 
habeas  corpus  order  excused  retroactively  the 
breach  of  the  bond  for  failure  to  produce  the  alien 
on  due  demand  and  notice  where  the  order  was 
issued  subsequent  to  the  failure  to  appear  on  the 
ground  that  the  hearing  which  led  to  the  deporta- 
tion order  was  procedurally  improper. 

3.  The  District  Court  erred  in  ruling  that  a  sec- 
ond administrative  determination,  under  which  the 
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()riii:inal  final  administrative  determination  was  re- 
versed and  the  alien  was  found  to  be  admissil^le, 
retroactively  o})viated  the  necessity  for  the  alien's 
appearance  on  the  original  order  and  excused  the 
hi-each  of  the  bond  for  failure  to  produce  the  alien 
on  due  demand  and  notice. 

4.  The  District  Coui't  erred  in  .^rantinu  judu- 
in("nt  to  plaintiff. 

/s/  RICHARD  F.  BROZ, 

Assistant    United    States    Attorney,    Attorney    for 
Defendant  (Appellant  herein). 

I  hereby  cei-tify  that  I  have  personally  mailed  to 
M.  L.  Borawick,  Box  867,  Midway,  Washington, 
Counsel  for  Appellee  in  this  cause,  a  copy  of  this 
Statement  of  Points  on  Which  Appellant  Intends 
to  Rely  this  16th  day  of  March,  1956. 

[Seal]        /s/  RICHARD  F.  BROZ. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  March,  1956. 

[Seal]        /s/  LOIS  M.  STOLSEN, 
Deputy  Clerk,  United  States  District  Court,  West- 
ern District  of  Washing-ton,  Northern  Division. 

[Endorsed] :     Filed  March  19,  1956. 
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for  the  Ninth  Circuit 


No.  15050 
United  States  of  America,  appellant 

V. 

James  P.  Sanderson,  appellee 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  WESTERN  DISTRICT  OF  WASHINGTON,  NORTH- 
ERN DIVISION 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL     STATEMENT 

This  is  an  appeal  from  a  judgment  entered  on  Octo- 
ber 19,  1955,  by  the  District  Court  for  the  Western 
District  of  Washington,  Northern  Division,  awarding 
appellee  $1,000  plus  interest  at  4  per  cent  from  the  date 
of  the  judgment  (R.  23).  The  suit  was  brought  by 
appellee  on  Ai3ril  26,  1955,  to  recover  the  proceeds  of  a 
United  States  Treasury  Bond  that  had  been  deposited 
with  the  Immigration  and  Naturalization  Service  as 
security  on  an  alien's  immigration  bond  which  was 
administratively  found  to  have  been  breached.  The 
District  Court  ruled  that  the  bond  was  not  breached, 
although  the  alien  had  failed  to  appear  upon  a  final 
administrative  order,  because  a  habeas  corpus  order 

(1) 


issued  two  years  later  and  subsequent  administrative 
review  required  by  that  order  eventually  led  to  the 
alien's  admission  to  the  United  States.  The  jurisdic- 
tion of  the  District  Court  was  founded  upon  28  U.  S.  C. 
1346(a).  This  Court's  jurisdiction  is  invoked  under 
28  U.  S.  C.  1291. 

STATEMENT    OF    THE    CASE 

In  the  Fall  of  1946,  Eng  Kam,  a  foreign-born  alien, 
sought  admission  to  the  United  States  at  the  port  of 
San  Francisco  without  a  passport  or  visa  on  the  ground 
that  he  is  the  son  of  a  veteran  of  the  armed  forces  of 
the  United  States  and  was  therefore  admissible  under 
the  provisions  of  the  Immigration  Act  then  in  force 
(P.  L.  271,  59  Stat.  659,  8  U.  S.  C.  232  (1946),  (R.  9). 
On  October  26, 1946,  the  local  Board  of  Special  Inquiry 
of  the  Immigration  and  Naturalization  Service  found 
that  he  had  not  sustained  his  burden  of  proving  the 
alleged  relationship  and  therefore  rejected  his  appli- 
cation for  admission  (E.  9, 17).  Eng  Kam,  through  his 
attorney,  commenced  an  administrative  appeal  from 
the  ruling  by  the  Board  of  Special  Inquiry,  and  pending 
that  appeal  Sanderson  (Eng  Kam's  attorney)  secured 
Eng  Kam's  release  from  custody  by  (1)  executing  a 
''Bond  Conditioned  for  the  Delivery  of  an  Alien'' 
(K.  59-62)  which  provided  for  $1,000  liquidated  dam- 
ages unless  its  terms  were  satisfied,  and  (2)  posting  as 
security  on  this  bond  the  $1,000  United  States  Treasury 
Bond  involved  in  this  suit  (R.  9-10,  16).  The  critical 
provisions  of  that  immigration  bond  were  these  (R. 
60-61)  : 

Now,  THEREFORE,  the  Conditions  of  this  obligation 
are  such  that  *  *  *  (2)  if,  in  case  the  said  alien, 
upon  such  hearing  or  hearings,  is  found  to  be  un- 


lawfully  within  the  United  States  and  is  for  any 
reason  released  from  custody  pending  issuance  of 
a  warrant  of  deportation  oi*  after  said  warrant  has 
been  issued  and  pending  tinal  deportation,  tlie 
above-bounden  obligors,  or  either  of  them,  shall 
cause  the  said  alien  to  be  delivered  at  San  Fran- 
cisco, California,  into  the  actual  physical  custody 
of  an  officer  of  the  United  States  Inunigration  and 
Naturalization  Service,  upon  and  pursuant  to  the 
request  of  said  officer  or  of  any  other  officer  of  the 
United  States  Inmiigration  and  Naturalization 
Service,  for  deportation  undtok.tiie  aforesaid  war- 
rant of  deportation,  and  said  alien  is  accepted  by 
such  officer,  then  this  obligation  to  be  void ;  other- 
wise to  remain  in  full  force  and  virtue.  *  *  * 

The  alien's  appeal  to  the  Commissioner  of  Immigra- 
tion and  Naturalization  was  unsuccessful;  the  Com- 
missioner affirmed  the  findings  of  fact  and  conclusions 
of  law  of  the  Board  of  Special  Inquiry  on  January  10, 
1949  (R.  10,  17).  Then,  as  he  was  entitled  to  do  under 
the  applicable  regulations,  Eng  Kam  appealed  to  the 
Board  of  Inmiigration  Appeals  from  the  decision  of  the 
Commissioner.  That  Board,  which  represents  the  final 
administrative  body  empowered  to  review  an  exclusion 
order,  affirmed  the  unanimous  decisions  of  the  Com- 
missioner and  the  Board  of  Special  Inquiry  on  July  1, 
1949  (R.  10,  17).  Thus,  the  administrative  process  for 
appeal  had  been  exhausted.  On  October  19,  1950,  the 
District  Director  of  the  Immigration  and  Naturaliza- 
tion Service  made  a  demand  upon  appellee  as  an  obligor 
on  the  immigration  bond  to  produce  the  alien  at  the 
offices  of  the  Immigration  and  Naturalization  Service 
in  San  Francisco  (R.  10,  17).  The  District  Director's 


order  set  the  date  by  wMch  the  alien  should  be  produced 
as  November  15,  1950.  However,  appellee  did  not  pro- 
duce the  alien  at  that  time  or  at  any  subsequent  time 
prior  to  his  capture  by  representatives  of  the  Innnigra- 
tion  and  Naturalization  Service  more  than  16  months 
later  (R.  10,  17).  Shortly  before  the  alien  was  recap- 
tured by  the  Immigration  Service,  on  March  5,  1952, 
appellee  was  advised  by  the  Officer  in  Charge  of  Ad- 
judications of  the  District  Director's  Office  that  the 
bond  had  been  breached  on  November  15, 1950,  and  that 
he  would  recommend  to  the  District  Director  that  the 
security  posted  WKtIKt  be  transferred  to  the  United 
States  Treasury  unless  within  ten  days  appellee  could 
show  satisfactory  reason  why  that  security  should  not 
be  forfeited  (R.  10, 17,  43-44).  Appellee  filed  no  objec- 
tion to  the  proposed  forfeiture.^  On  March  25,  1952, 
the  District  Director  ordered  that  the  Treasury  Bond 
be  cashed  on  the  ground  that  the  Immigration  Bond 
had  been  breached  as  of  November  15, 1950,  and  that  no 
satisfactory  explanation  had  been  given  by  appellee 
(R.  11,  18,  28-29).  This  ruling  was  subject  to  adminis- 
trative appeal  to  the  Commissioner  within  10  days  (see 
p.  5). 

Three  days  later,  on  March  28,  1952,  the  alien  was 
apprehended  by  the  Immigration  Service,  and  was  held 
in  Seattle  for  deportation  (R.  17,  31).  However, 
before  he  could  be  deported  pursuant  to  the  1950  Order, 
Eng  Kam  instituted  habeas  corpus  proceedings  in  the 
Federal  District  Court  for  the  Western  District  of 
Washington    (R.   11,   18).     Those   proceedings   were 


^  Appellee  testified  that  he  did  file  a  letter  objecting  to  the  for- 
feiture order  (R.  45),  but  his  testimony  apparently  refers  to  a 
letter  appealing  from  the  subsequent  order  of  the  District  Direc- 
tor (R.  31). 


I)e«>uii  on  March  31,  1952  (R.  11)  and  on  April  12,  1952, 
appellee  notified  the  Commissioner  of  their  ])endency, 
urging  that  the  previously  ordered  forfeiture  of  secu- 
rity should  not  he  effected  (R.  31),  After  acknowledg- 
ing that  notice  on  May  (>,  1952  (R.  33),  the  Commis- 
sioner affirmed  the  District  Director's  order  for  the 
forfeiture  of  security  on  the  Inmiigration  Bond,  on  May 
26,  1952  (R.  11,  19,40). 

The  habeas  corpus  action  was  called  for  hearing  on 
June  9,  1952.  The  district  court  ruled  that  the  prior 
hearing  had  not  been  fairly  conducted  and  that  a  writ 
of  habeas  corpus  would  issue  unless  a  new  hearing  was 
afforded  to  Eng  Kam  within  the  next  thirty  days  (R. 
11, 18).  Pending  such  a  hearing,  the  court  ordered  that 
Eng  Kam  should  be  released  on  the  security,  if  any,  of 
the  previously  executed  bond  (R.  11).  The  court  care- 
fully noted,  however,  that  its  order  was  not  intended  to 
determine  the  status  of  the  bond  or  the  propriety  of  any 
administratively-ordered  forfeiture  (R.  66-67).  A  new 
hearing  by  the  local  Board  of  Special  Inquiry  ^vas  given 
Eng  Kam  on  June  30,  1952  (R.  11,  18).  As  a  result  of 
that  hearing,  at  which  somewhat  different  evidence  w^as 
presented,  the  Board  reaffirmed  its  previous  position 
by  again  ordering  exclusion  in  a  decision  dated  July  1, 
1952  (R.  11, 18). 

An  administrative  appeal  was  commenced  from  this 
new  decision  of  the  Board  of  Inquiry.  Meanw^hile,  on 
September  24,  1952,  the  Federal  Reserve  Bank  w^hich 
w^as  holding  the  Treasury  bond,  posted  to  secure  the 
immigration  bond,  was  advised  by  the  Immigration 
Service  to  cash  the  bond  and  to  credit  the  proceeds  to 
the  account  of  the  United  States,  in  accordance  with 
the  previous  order  declaring  the  bond  breached   (R. 


11-12, 19) .    This  transfer  was  accomplished  on  the  next 
day,  September  25,  1952  (R.  12,  19). 

In  the  first  administrative  review  of  the  new  decision 
of  the  local  Board  of  Inquiry  the  Commissioner  again 
upheld  the  exclusion  order.  However,  on  April  21, 1953 
(approximately  seven  months  after  the  Treasury  bond 
had  been  cashed  and  the  proceeds  transferred  to  the 
credit  of  the  Government),  the  Board  of  Immigration 
Appeals  reversed  the  two  exclusion  decisions  and 
ordered  that  the  alien  be  admitted  (R.  12,  18).  Two 
years  later,  on  April  25, 1955,  appellee  brought  this  suit 
to  recover  the  proceeds  of  the  Treasury  bond  (R.  6) 
which  had  long  since  been  declared  forfeited  and  cashed 
by  the  Govermnent. 

In  his  complaint  (R.  3-6),  appellee  alleged  that  offi- 
cials of  the  Immigration  Service  ' '  did  wilfully,  wrong- 
fully and  unlawfully  declare  the  bond  plaintiff  had  on 
deposit  with  defendant  forfeited  and  did  forfeit  said 
bond."  The  Government's  answer  (R.  6-8)  denied  this 
and  other  allegations  of  the  complaint  and  urged  that 
appellee's  complaint  had  not  stated  a  ground  upon 
which  relief  could  be  granted.  At  the  conclusion  of 
pre-trial  proceedings,  the  district  court  issued  a  jore- 
trial  order  (R.  8-15)  which  set  forth  the  mutually- 
admitted  facts,  admitted  into  evidence  certain  exhibits, 
and  narrowed  the  issues  and  the  contentions  of  the  par- 
ties. Thereafter,  trial  was  held  at  which  the  sole  witness 
was  appellee  (R.  25-58). 

At  the  conclusion  of  the  trial,  the  district  court  en- 
tered Findings  of  Fact  and  Conclusions  of  Law  (R. 
15-22)  and  Judgment  for  appellee  (R.  23)  for  $1,000 
plus  interest  and  costs  on  October  19, 1955.  The  United 
States  filed  a  notice  of  appeal  from  that  Judgment  on 
December  16,  1955  (R.  24). 


QUESTION    PRESENTED 

Wlu'thei*  security,  posted  to  guarantee  an  alien's  ap- 
pcainiicc  lor  deportation  upon  order  by  the  Imnugra- 
tion  Sei'vicc,  was  ])r()perly  forfeited  when  the  alien  did 
not  apix'ar  upon  such  an  order  and  where  he  was 
recaptured  only  after  extensive  investigative  work, 
even  though  subsequent  judicial  and  administrative 
i)roceedings  eventually  led  to  the  alien's  admission  to 
the  United  States. 

SPECIFICATION    OF    ERRORS 

1.  The  district  court  erred  in  ruling  that  the  con- 
ditions of  the  immigration  bond  were  not 
breached  when  jDlaintiff  failed  to  produce  the 
alien  for  deportation  upon  due  notice  and  de- 
mand by  Immigration  and  Naturalization  Serv- 
ice officials. 

2.  The  district  court  erred  in  ruling  that  a  habeas 
corpus  order  excused  retroactively  the  breach 
of  the  bond  for  failure  to  produce  the  alien  on 
due  demand  and  notice  where  the  order  was 
issued  subsequent  to  the  failure  to  appear  on 
the  ground  that  the  hearing  which  led  to  the 
deportation  order  was  procedurally  improper. 

3.  The  district  court  erred  in  ruling  that  a  second 
administrative  determination,  under  which  the 
original  final  administrative  determination  was 
rcA^ersed  and  the  alien  was  found  to  be  admis- 
sible, retroactively  obviated  the  necessity  for  the 
alien's  appearance  on  the  original  order  and 
excused  the  breach  of  the  bond  for  failure  to 
produce  the  alien  on  due  demand  and  notice. 

4.  The  district  court  erred  in  granting  judgment 
to  plaintiff. 
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ARGUMENT 

Introduction  and  Summary 

Under  the  terms  of  the  bond  agreement  executed  by 
appellee,  the  security  posted  by  him  was  stated  to  be 
liquidated  damages  in  the  event  that  any  of  the  condi- 
tions of  that  bond  were  not  satisfied.  The  most  funda- 
mental condition  of  the  bond  was  that  which  the  Immi- 
gration Service  ruled  appellee  breached,  vis,  upon 
determination  that  the  alien  is  unlawfully  in  the  United 
States  and  a  request  by  an  officer  of  the  Service  that  the 
alien  appear  for  deportation,  appellee  was  obliged  to 
deliver  the  alien  into  the  physical  custody  of  an  officer 
of  the  Service  at  San  Francisco.  There  is  no  dispute 
here  that  a  final  administrative  order,  from  which  no 
further  appeal  was  available,  was  made  that  the  alien 
here  involved  was  not  admissible  to  the  United  States 
and  should  therefore  be  deported.  Nor  is  there  any 
question  that  appellee  was  advised  of  this  decision  and 
was  instructed  to  produce  the  alien  for  deportation  on 
a  date  approximately  one  month  after  the  notice.  Fur- 
thermore, it  is  admitted  that  appellee  did  not  produce 
the  alien  at  that  time  or  at  any  subsequent  time;  the 
Immigration  Service  obtained  custody  of  the  alien  in- 
volved only  after  their  own  diligent  efforts  to  recapture 
him  over  a  period  of  almost  two  years. 

Appellee  relies,  however,  on  the  fact  that  certain  sub- 
sequent events  eventually  led  to  the  admission  of  the 
alien  into  the  United  States.  In  part  A,  infra,  pp.  10-13, 
we  show  that  appellee's  failure  to  produce  the  alien  was 
a  proper  basis  for  the  forfeiture  of  the  security  posted ; 
in  part  B,  infra,  pp.  13-19,  we  demonstrate  that  the  sub- 
sequent events  did  not  retroactively  effect  the  legality 
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of  the  original  deportation  order  or  appellee's  estab- 
islied  lial)ilit\-  on  the  innnigration  bond.  The  only 
subsequent  cncuIs  relevant  to  the  condition  of  the  bond 
hreaehed  by  appellee  wci'c  ( I)  the  capture  of  the  alien 
by  Hie  Inunigration  Service,  (2)  the  habeas  corpus 
ordci*  of  the  District  Court  based  upon  a  determination 
that  the  original  hearing  was  not  fairly  conducted,  (3) 
the  holding  of  a  new  hearing  by  the  Immigration  Serv- 
ice, and  (4)  the  decision  on  the  alien's  last  administra- 
tiv(^  appeal  (from  adverse  rulings  after  the  new  hear- 
ing) that  he  should  be  permitted  to  enter  the  United 
States.  We  submit  that  none  of  these  events  detracted 
in  any  way  from  the  legality  of  the  deportation  order 
when  issued  or  relieved  appellee  of  his  liability  which 
was  tixed  when  he  failed  to  obey  that  original  order. 

The  irrelevance  of  events  occurring,  after  the  estab- 
lishment of  liability  is  shown  by  decisions  interpreting 
other  immigration  bonds  and  by  closely  analogous  rul- 
ings on  criminal  appearance  bonds.  Certainly,  the 
eventual  acquittal  of  one  who  has  been  released  upon 
bail  during  criminal  proceedings  does  not  retroactively 
excuse  any  previous  failure  to  appear  in  accordance 
with  the  terms  of  his  bond.  The  only  cases  which  are 
even  inferentially  contrary  to  this  established  principle 
concern  instances  where  (1)  the  order  to  appear  is  so 
patently  without  legal  basis  at  the  time  of  its  issuance 
that  obedience  is  not  required  or  where  (2)  subsequent 
legislation  establishes  a  legislative  intent  to  excuse 
retroactively  disobedience  of  an  order  to  appear  as  well 
as  to  eliminate  retroactively  the  ground  for  detention 
which  originally  led  to  the  posting  of  the  bond.  Not 
only  do  authorities  postulating  these  two  exceptions 
represent  a  highly  questionable  minority  rule,  but  we 
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submit  that  neither  of  these  situations  has  any  applica- 
tion to  the  facts  of  this  case. 

Appellee's  Failure  to  Produce  the  Alien  Upon  a  Valid  Request 
of  the  District  Director  of  the  Immigration  Service,  in  Ac- 
cordance With  the  Terms  of  His  Bond,  Finally  Fixed  His 
Liability. 

A.  Appellee's  Failure  to  Produce  the  Alien  Upon  a 
Valid  Request  of  the  District  Director  Was  a 
Breach  of  the  Bond  for  Which  the  Security  Posted 
Was  Properly  Forfeited. 

It  is  clear  from  the  language  of  an  immigration  bond 
that  the  undertaking  of  the  obligor  constitutes  a  prom- 
ise by  him  that  the  terms  of  the  bond  will  be  fulfilled 
and  that  if  the  terms  are  not  satisfied  the  security 
posted  with  the  bond  will  be  forfeited  as  liquidated 
damages  for  the  breach.  The  Immigration  and  Nat- 
uralization Service  need  not  release  an  alien  from  its 
custody  pending  administrative  review  of  his  appli- 
cation for  admission.  United  States  ex  rel.  Kwong  Hai 
Chew  V.  Colding,  et  al.,  98  F.  Supp.  717  (E.D.N. Y.)  ; 
United  States  ex  rel.  Soo  Hoo  Cheio  Yee  v.  Shaugh- 
nessy,  104  F.  Supp.  425  ( S.D.N. Y.) ;  cf.  Shauglinessy  v. 
United  States  ex  rel.  Mezei,  345  U.S.  206 ;  United  States 
ex  rel.  Knaiiff  v.  Shaughnessy,  338  U.S.  537.  However, 
as  a  matter  of  practice,  the  Immigration  Service  does 
release  aliens  from  its  custody  on  some  occasions  and 
permits  them  to  enter  the  United  States  temporarily 
during  such  administrative  review,  if  their  availability 
for  hearings  or  deportation  is  guaranteed  by  the  post- 
ing of  sufficient  security. 

In  this  case,  the  alien  involved  was  released  in  the 
United  States,  after  the  Board  of  Special  Inquiry  had 
determined  that  he  should  be  excluded,  pending  ad- 
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iiiiiiistrativo  ai)j)('als  from  that  ruling  to  the  Commis- 
sioiior  oi*  Iiiiinigration  and  tht'i*eal*ter  to  the  Board  of 
I  inniigration  Appeals  (R.  9) .  His  release  was  obtained 
only  when  his  attorney,  the  appellee  in  this  case,  exe- 
cuted the  Corin  "J>ond  Conditioned  for  the  Delivery 
of  an  Alien"  (R.  59)  and  deposited  a  $1,000  Treasury 
l>ond  with  a  power  of  attorney  to  cash  that  Bond  as 
security  for  the  liquidated  damages  specified  in  the 
immigration  bond  (R.  63).  By  the  terms  of  this  con- 
tract, appellee  agreed  that  the  $1,000  Treasury  Bond 
should  be  cashed  by  the  Immigration  Service  and  de- 
posited to  the  account  of  the  United  States  as  damages 
unless  (1)  the  alien  appeared  upon  request  for  any 
hearing  or  hearings  concerning  his  application  for  ad- 
mission, n72d  unless  (2)  the  alien  appeared  upon  re- 
quest for  deportation.  We  submit  that  the  latter  con- 
dition was  plainly  violated  in  the  circumstances  of  this' 
case.  There  can  be  no  question  that  an  authorized  offi- 
cial of  the  Immigration  Service  did  request  appellee 
to  produce  the  alien  for  deportation  (R.  10,  17).  Nor 
is  there  any  doubt  that  appellee  failed  to  comply  with 
the  request  at  the  time  specified  in  the  District  Direc- 
tor's notice  to  him  or  at  any  subsequent  time  (R.  10, 17) . 
The  plain  terms  of  the  bond,  we  submit,  make  it  per- 
fectly clear  that  appellee  thereby  failed  to  satisfy  the 
conditions  and  forfeited  his  right  to  the  security  posted. 
However,  the  district  court  interpreted  the  bond  as 
requiring  the  alien  to  appear  upon  a  request  of  the 
Immigration  Service  only  after  "it  was  finally  and  le- 
gally determined  that  he  be  deported"  (R.  20).  That 
construction  of  the  bond  incorporates  new  limitations 
on  the  terms  of  the  agreement  which  wholly  ignore 
their  language  and  purpose.  The  first  condition  which 
had  to  be  satisfied  before  the  security  was  returnable 
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to  appellee  was  that  the  alien  appear  upon  a  request  by 
an  officer  of  the  Immigration  Service  for  any  hearing 
or  hearings.  Plainly  a  final  legal  determination  of  ex- 
clusion is  not  a  requisite  to  the  holding  of  a  hearing. 
Nor  does  the  language  of  the  second  condition  (that 
which  is  primarily  involved  here)  include  the  phrase 
inserted  by  the  district  court,  for  it  provides  that  the 
security  would  be  forfeited  unless  (after  being  found 
to  be  unlawfully  in  the  United  States  by  one  or  more 
hearing  boards)  the  alien  responds  to  a  request  by  an 
officer  of  the  Immigration  Service  to  appear  for  de- 
portation. There  is  no  statement  that  the  decision  to 
deport  him  must  be  final  or  non-appealable  or  that  it 
must  comply  with  some  external  standard  of  legality. 
The  purpose  of  the  bond  is  obviously  to  give  some  as- 
surance to  the  Service  that  it  will  not  have  to  search  for 
the  alien  when  he  is  wanted  for  further  administra- 
tive proceedings  or  action  and  to  compensate  the  Serv- 
ice for  expenses  incurred  if  the  alien  does  not  appear 
voluntarily,  whether  or  not  the  alien's  admissibility 
status  is  finally  determined  at  that  time.  That  purpose 
would  be  defeated,  or  at  least  severely  restricted,  if 
the  alien  could  be  recalled  only  after  it  was  "finally 
and  legally  determined  that  he  be  deported." 

Moreover,  even  if  the  district  court's  construction 
of  the  bond  were  used,  we  submit  that  it  is  still  appar- 
ent that  the  failure  to  comply  with  the  request  here  in- 
volved was  a  breach  of  the  bond.  Appellee  was  not  re- 
quested to  produce  the  alien  until  more  than  a  year  had 
passed  from  the  date  of  the  decision  by  the  Board  of 
Immigration  Appeals  affirming  the  two  lower  adminis- 
trative rulings  of  exclusion.  The  decision  of  the  Board 
of  Immigration  Appeals  was  at  that  time  established  by 
statute  as  the  final  administrative  determination  in  an 
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exclusion  case.  No  additional  deportation  warrant  is 
necessary  in  exclusion  cases.  Once  an  alien  is  in  the 
custody  of  the  Immigration  Service  after  the  Board  ol' 
Immigration  Appeals  has  affirmed  an  order  foi-  liis  ex- 
clusion, IK)  further  judicial  or  administrative  act  is 
necessary  befoi-e  he  is  deported.  That  decision  was  not 
reviewable  by  the  courts,  except  l\y  habeas  corpus  in 
cases  where  the  administrative  procedure  was  not  con- 
ducted in  the  statutorily  prescribed  method.  Shangh- 
ufssff  \.  United  States  ex  rel.  Mczei,  345  U.S.  206. 
Certainly  the  possible  availability  of  the  extraordinary 
writ  of  habeas  corpus  does  not  deny  the  fact  that  a 
final  order  of  exclusion  w^as  made  in  this  case  by  the 
Board  of  Immigration  Appeals.  Likewise,  we  submit 
that  a  decision  of  the  Board  of  Immigration  Appeals  is 
clearly  a  ^' legal"  determination  where,  as  here,  the 
Board  plainly  had  jurisdiction  over  the  subject  matter 
and  the  parties  involved  in  the  dispute.  The  fact  that 
there  remains  a  remote  possibility  that  the  administra- 
tive review  process  will  begin  anew^  after  a  habeas  cor- 
pus order  is  no  evidence  that  the  determination  is  not  a 
''legal  ruling",  just  as  a  final  determination  of  a  dis- 
trict court  having  jurisdiction  over  the  subject  matter 
and  the  parties  is  a  "legal"  determination  despite  the 
potentiality  of  reversal  upon  appeal. 

B.  The  Subsequent  Events  Involved  Here  Did  Not 
JRetroaetively  Affect  Appellee's  Liability  on  tlie 
Bond  Which  Was  Fixed  When  the  Bond  Was 
Breached. 

It  is  a  familiar  rule  in  cases  dealing  with  immigra- 
tion bonds,  as  well  as  criminal  appearance  bonds,  that 
upon  a  breach  of  the  terms  the  obligor  becomes  the 
absolute  debtor  for  the  amount  of  the  damages  or  pen- 
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alty.  The  courts  have  repeatedly  rejected  any  sugges- 
tion that  subsequent  developments  or  occurrences  relieve 
the  obligor  of  his  liability  once  the  bond  has  been 
breached.  See  e.g.,  Malta  \.  Tillinghast,  33  F.  2d  64  (C. 
A.  1) ;  Kavoiinas  v.  United  States,  89  P.  Supp.  689  (C. 
Cls.).  In  the  field  of  criminal  appearance  bonds,  for  ex- 
ample, the  courts  have  found  that  the  defendant's  fail- 
ure to  appear  in  accordance  with  the  terms  of  a  bond  is 
not  excused  because  the  prosecutor  later  filed  a  nolle  pro- 
sequi plea  (Detroit  Fidelity  &  Surety  Co.  v.  United 
States,  59  F.  2d  565  (C.A.  8) ;  United  States  v.  Norden- 
holz,  95  F.  2d  756  (C.A.  4) ),  because  the  indictment  was 
later  dismissed  (United  States  v.  Capua,  94  F.  2d  292 
(C.A.  7) ;  cf.  United  States  v.  Mack,  295  U.S.  480),  be- 
cause the  defendant  was  later  apprehended  and  surren- 
dered by  the  surety  (United  States  v.  Rosenfeld,  109  F. 
2d  908  (C.A.  8),  certiorari  denied  suh  nom  Ladinsky  v. 
United  States,  310  U.S.  646;  United  States  v.  Hickman, 
155  F.  2d  897  (C.A.  7),  because  the  defendant  was  later 
acquitted  on  retrial  (People  v.  Scopas,  178  N.Y.S.  291, 
109  Misc.  180) ,  or  because  a  conviction  is  later  reversed 
on  appeal  (Mayesville  v.  MtCutcheon,  205  S.C.  241,  31 
S.E.  2d  390 ;  cf .  United  States  ex  rel.  Eisler  v.  District 
Director,^!  F.  Supp.  627  (S.D.N.Y.)). 

There,  as  here,  the  bond  serves  to  deter  attempts  to 
escape  from  the  law  enforcement  agency  and  to  com- 
pensate for  expenditures  made  in  attempting  to  recap- 
ture, if  that  should  prove  necessary.  If  an  alien  and 
the  obligor  on  his  immigration  bond  were  encouraged 
to  ignore  the  terms  of  the  bond  when  they  believed  that 
they  could  upset  an  exclusion  order  on  later  adminis- 
trative review,  Avith  or  without  the  assistance  of  a  ha- 
beas corpus  order,  the  bond  would  have  little  or  no 
value  in  deterring  escape.    Moreover,  such  a  rule  would 
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iiicaii  tliat  the  ohli^'oi"  would  Ix*  free  from  lialtilil y  in  the 
very  situation  in  wiiicli  liic  Iniinigration  ScrN'icc  is  en- 
titled to  compensation,  viz.,  where  it  ninst  expend  money 
and  effort  to  recaptnre  the  alien  who  refuses  to  appear 
volnntarily.  Even  though  an  alien  helieves  that  he  is 
entitled  to  further  administrative  review  or  that  he  is 
entitled  to  a  court  order  calling  for  such  further  review, 
lie  should  nevertheless  comply  with  all  propei'  recpiests 
])}■  the  Immigration  Service  to  appear.  While  in  {he 
custody  of  the  Service  the  alien  can  raise  any  substan- 
tive or  procedural  objections  that  he  may  have  to  rul- 
ings as  to  his  status,  without  violating  the  terms  of  the 
bond  in  any  way.  However,  if  he  flouts  the  terms  of 
the  bond,  we  submit  that  his  obligor's  liability  for  the 
breach  is  wholly  unrelated  to  the  success  or  failure  of 
later  attempts  to  reverse  the  substantive  exclusion  or- 
der. Under  the  rule  suggested  by  appellee,  the  status 
of  a  bond  would  never  be  settled  since  there  is  always  a 
possibility  that  some  later  developments  will  cause  a 
reversal  of  the  exclusion  ruling  upon  which  the  custody 
and  bond  were  premised.  Indeed,  even  if  after  a 
breach  of  the  bond  the  alien  were  recaptured  and  physi- 
cally deported,  it  is  still  conceivable  that  upon  a  new 
application  for  admission  and  a  new  hearing  the  alien 
might  be  successful  in  showing  that  the  first  decision 
was  erroneous  and  that  he  has  always  been  entitled  to 
admission.  Such  a  construction  of  the  bond,  in  light  of 
its  obvious  purpose,  is  patently  without  merit.  Cf. 
Kavounas  v.  United  States,  89  F.  Supp.  689  (C,  Cls.). 
The  events  in  this  case  w^hich  occurred  after  the 
breach  of  the  bond  and  which  are  conceivably  relevant 
thereto  are  (1)  the  capture  of  the  alien  by  the  Immigra- 
tion Service  after  approximately  two  years  investiga- 
tive efforts,  (2)  the  habeas  corpus  order  of  the  district 
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court  calling  for  a  new  administrative  hearing  on  the 
ground  that  the  original  hearing  was  not  fairly  con- 
ducted, (3)  the  holding  of  a  new  hearing  by  the  Immi- 
gration Service  which  resulted  in  a  new  decision  by  the 
local  Board  of  Special  Inquiry  that  the  alien  was  not 
admissible,  and  (4)  the  decision  of  the  Board  of  Immi- 
gration Appeals  on  the  alien's  appeal  (from  two  ad- 
verse administrative  rulings  based  on  the  new  hearing) 
that  he  was  in  fact  admissible  to  the  United  States. 
Certainly  the  first  of  these  occurrences  does  not 
strengthen  appellee's  position.  It  is  firmly  established 
by  the  courts  that  recapture  of  an  alien  released  on  bond 
or  a  criminal  defendant  released  on  bail  is  irrelevant  to 
the  obligor's  liability  for  failure  to  produce  the  alien 
or  defendant  at  the  specified  time  and  place.  See,  e.g., 
Tennessee  Bonding  Co.  v.  United  States,  125  F.  2d  138 
(C.A.  6).  If  that  fact  has  any  significance  here,  it  is 
important  only  to  show  that  this  is  an  especially  a^)- 
propriate  case  for  the  payment  of  damages  to  compen- 
sate for  investigative  expenses. 

The  second  event  {i.e.,  the  habeas  corpus  order)  also 
fails  to  support  appellee's  claim  here  since  the  court 
ruling  on  the  application  for  habeas  corpus  did  not 
purport  to  make  ftny  ruling  as  to  the  parties'  rights  on 
the  bond  agreement  (R.  66-67),  and  since  a  decision 
that  new  hearings  should  be  held  does  not  detract  from 
the  fact  that  the  alien  did  not  appear  on  a  previous 
occasion  when  he  was  instructed  to  do  so  by  an  author- 
ized official  of  the  Immigration  Service.  This  develop- 
ment finds  its  parallel  in  criminal  appearance  bond 
cases  in  the  situation  where  the  convict  "jumps  bail" 
but  a  new  trial  is  subsequently  ordered  by  an  a ]ii collate 
court.  There,  as  here,  the  existence  of  further  proceed- 
ings which  could  lead  to  either  a  favorable  or  unf avor- 
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able  result  does  not  excuse  a  j)asl  brcacli  of  the  bond, 
Cf.  SonHicni  Surcltj  Co.  v.  I'nitcd  Stales,  'l.\  K.  'M  :>') 
((.'.A.  8),  certiorari  denied,  278  U.S.  (iU4. 

The  third  occurrence  {i.e.,  the  holding  of  a  new  hear- 
ing) is  significant  only  insofar  as  it  shows  that  further 
consideration  was  being  given  to  the  alien's  a|)i)licati()n 
for  admission.  As  we  noted  above  (p.  11)  the  alien  was 
obliged  to  appear  for  intermediate  hearings  as  well  as 
upon  a  final  order  for  deportation,  so  the  fact  that  his 
case  was  being  reconsidered  does  not  show  that  his 
previous  actions  were  consistent  with  the  terms  of  the 
bond. 

Finally,  the  fourth  occurrence  {i.e.,  his  eventual  re- 
lease from  custody  upon  a  reversal  by  the  Board  of 
Innnigration  Appeals),  which  is  the  primary  basis  for 
the  district  court's  ruling,  does  not  serve  to  justify  the 
l)rior  breach  any  more  than  the  above  enumerated  sub- 
sequent developments.  This  event  is  comparable  to  the 
acquittal,  the  dismissal  of  an  indictment,  or  the  reversal 
on  appeal  which  do  not  excuse  prior  wilful  violations  of 
a  criminal  appearance  bond  (see  cases  cited  at  p.  14). 
It  is  true  that  in  this  case  the  alien  was  eventually 
admitted  to  the  United  States,  but  it  is  also  true  that 
the  Immigration  Service  had  to  search  for  him  for  two 
years  when  he  refused  to  appear  as  ordered.  AVe  submit 
that  if  there  is  any  difference  between  the  rule  applied 
in  criminal  bond  cases  and  the  rule  applicable  in  immi- 
gration bond  cases,  it  is  that  the  discretion  which  rests 
with  a  district  court  in  proceedings  for  the  forfeiture  of 
a  criminal  bond  is  absent  in  dealing  with  immigration 
bonds  since  the  latter  bonds  are  more  properly  contracts 
for  liquidated  damages  rather  than  criminal  penalties. 
See  Matta  v.  Tillinghast,  33  F.  2d  64,  65  (C.A.  1). 
Therefore  whatever  discretion  is  applied  in  dealing 
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with  liability  on  immigration  bonds  must  be  exercised 
by  the  Immigration  Service  itself,  just  as  the  discretion 
to  forgive  a  breach  of  any  other  contract  rests  only  with 
the  aggrieved  party  thereto.  In  that  light,  we  urge  that 
the  burden  imposed  upon  appellee  as  an  obligor  on  an 
immigration  bond  is  at  least  as  great,  if  not  greater, 
than  the  burden  which  is  carried  by  a  surety  on  a  crimi- 
nal bail  bond.  Thus  in  this  area,  as  in  the  field  of 
criminal  appearance  bonds,  an  eventual  substantive 
determination  in  favor  of  the  party  released  from  cus- 
tody does  not  relieve  his  obligor  from  liability  which 
attached  when  the  person  released  refused  to  permit 
orderly  procedure  in  the  disposition  of  his  case. 

The  few  cases  which  even  suggest  that  a  subsequent 
occurrence  may  retroactively  affect  liability  on  a  bond 
can  be  classified  in  two  categories :  (1)  instances  where 
the  substantive  basis  for  custody  is  retrospectively  con- 
sidered so  patently  spurious  that  there  could  be  no  obli- 
gation to  return  to  custody  despite  the  terms  of  a  bail 
bond  (State  v.  Bryant,  90  Wash.  20,  155  Pac.  420; 
Leontas  v.  Walker,  166  Ga.  266, 142  S.E.  891) ;  and  (2) 
cases  in  which  subsequent  legislation  is  interpreted  to 
excuse  retroactively  not  only  the  substantive  basis  for 
custody  but  any  procedural  violations  of  the  terms  of 
a  release  from  custody  (United  States  v.  Manufacturer 
Cas.  Ins.  Co.,  113  F.  Supp.  402  (S.D.N.Y.)).  The  for- 
mer situation  can  be  explained  in  contractual  terms  on 
the  basis  that  the  contract  for  release  from  custody  was 
void  for  a  total  lack  of  consideration;  in  those  cases 
the  courts  have  ruled  that  there  was  no  breach  because 
there  was  no  valid  bond,  rather  than  concluding  that  the 
later  exoneration  from   criminal  liability  excused  a 
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prior  breach  of  the  bond.  The  latter  type  of  ruling  is 
based  upon  the  language  of  a  particular  act  of  the  legis- 
lature. Both  such  doctrines  represent  a  minority  view 
which  is  subject  to  the  very  serious  criticism  that  unless 
extreme  care  is  used,  violations  of  security  bonds  of  this 
type  will  be  encouraged  among  those  who  are  willing  to 
take  a  chance  on  their  eventual  success  in  the  courts  or 
the  legislature.  See  United  States  v.  Da  Faur,  187  Fed. 
812  (C.A.  7),  certiorari  denied,  223  U.S.  732;  Gohhhy 
v.  State,  159  Tenn.  396,  19  S.W.  2d  241.  In  any  event, 
neither  of  those  situations  has  any  application  to  the 
facts  of  this  case  so  as  to  support  the  position  taken  by 
the  district  court.^ 


^  In  the  court  below  appellee  also  argued  that  the  Immigration 
Service  had  no  right  to  forfeit  the  security  posted  to  guarantee 
the  performance  of  the  terms  of  the  immigration  bond,  relying 
upon  decisions  of  this  Court  and  other  courts  that  the  Immigration 
Service  has  no  power  to  make  a  final  non-reviewable  decision  as 
to  a  breach  of  the  bond.  United  States  v.  Western  Surety  Co.,  118 
F.  2d  703  (C.A.  9),  Kubara  v.  United  States,  89  F.  2d  965  (C.A.  3). 
The  Government  does  not  contend,  however,  that  the  decision  of 
the  Immigration  Service  was  unreviewable  in  the  courts.  Rather 
we  argue  only  that  the  Government,  like  any  other  party  to  a 
contract,  has  the  right  to  determine  that  its  contract  with  another 
has  been  broken  and  to  retain  any  deposit  or  security  given  by 
that  other  party  to  guarantee  performance.  Although  appellee 
has  the  right  to  bring  this  action  against  the  United  States,  he  can- 
not recover  here,  any  more  than  he  could  recover  against  a  private 
defendant,  unless  he  can  affirmatively  show  that  he  is  entitled  to 
a  return  of  money  deposited  as  security  for  the  performance  of  his 
contractual  promises.  Cf.  Matta  v.  TilUnghast,  33  F.  2d  64,  65 
(C.A.  1).  Or,  from  another  viewpoint,  it  is  certainly  clear  that  ap- 
pellee is  not  entitled  to  recover  on  the  contract  involved  unless 
he  can  first  satisfy  his  burden  of  showing  that  the  contractual 
conditions  precedent  to  the  return  of  his  security  have  been  sat- 
isfied. 
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CONCLUSION 

For  the  above  reasons,  it  is  respectfully  submitted 
that  the  judgment  of  the  district  court  should  be  re- 
versed and  the  case  remanded  with  instructions  to 
dismiss  the  action. 

Geoege  Cochean  Doub, 
Assistant  Attorney  General, 
Charles  P.  Moriarty, 

United  States  Attorney, 
Paul  A.  Sweeney, 

KiCHARD  M.  MaRKUS, 

Attorneys, 
Department  of  Justice, 

Washington  25,  D.  C. 
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JURISDICTIONAL    STATEMENT 

The  Jurisdictional  Statement  of  the  Case  as  set 
forth  in  Appellant's  brief,  P.  1,  2,  is  correct. 

STATEMENT   OF   THE   CASE 

The  Statement  of  the  Case  as  set  forth  in  Appel- 
lant's brief,  P.  2  to  7  is  substantially  correct,  except 


as  modified  by  Note  1,  P.  4  and  phrase  beginning  with 
last  words  R.  18. 

ARGUMENT  ON  THE  MERITS 

The  Appellant  concedes  that  Eng  Kam,  the  alien 
subject  of  the  bond,  arrived  at  San  Francisco,  Cali- 
fornia, in  the  fall  of  1946  and  applied  for  admission 
to  the  United  States  as  a  son  of  a  veteran  of  the  armed 
forces  of  the  United  States  and  therefore  qualified  for 
admission  if  the  relationship  was  bona  fide  under  the 
provisions  of  the  Immigration  Act  then  in  force  de- 
scribed as  P.  L.  271,  59  Stat.  659,  8  U.S.C.  232,  1945; 
that  on  October  26,  1946  the  Board  of  Special  Inquiry 
of  the  Immigration  and  Naturalization  Service  found 
that  he  had  not  sustained  his  burden  of  proving  the 
alleged  claim  of  relationship  and  therefore  rejected 
and  denied  his  application  for  admission. 

It  was  timely  urged  and  contended  through  ad- 
ministrative appeals  that  the  hearing  accorded  Eng 
Kam  on  his  application  was  unfair.  The  administra- 
tive process  for  appeal  was  exhausted.  Pending  further 
proceedings  Eng  Kam  was  released  under  a  $1,000 
bond  posted  by  Appellee. 

It  is  evident  that  Eng  Kam  was  entitled  to  his 
full  rights  as  authorized  by  P.  L.  271,  supra,  and  cer- 
tainly to  a  fair  hearing. 


The  cardinal  principle  of  statutory  construction 
is  to  save  and  not  to  destroy.  United  States  v.  Me- 
msche,  348  U.S.  528,  75  S.Ct.  513. 

"*  '■'■'■  =•=  *  it  has  been  distinctly  recognized  that  ad- 
ministrative orders,  quaisi  judicial  in  character 
are  void  if  a  hearing  was  denied ;  if  that  granted 
was  inadequate  or  manifestly  unfair;  *  *  *." 
Interstate  Commerce  Commission  v.  LwMsville  & 
Nashville  Railroad  Company,  227  U.S.  88,  33 
S.Ct.  186,  187,  citing  various  alien  and  immigra- 
tion cases. 

The  foregoing  opinion  is  supported  by  Gonzales  v. 
United  States,  348  U.S.  407,  75  S.Ct.  409. 

In  reversing  an  order  of  deportation  on  the  ground 
of  an  unfair  hearing  it  was  held  in  Takeo  v.  Manney, 
9  Cir.,  IGO  Fed.  (2d)  P.  667,  that: 

"When,  however,  a  hearing  is  had  under  a  statute 
requiring  a  hearing,  the  hearing  must  conform 
to  fair  practices  as  they  are  known  in  Anglo- 
Saxon  jurisprudence." 

Eng  Kam  was  apprehended  by  an  agent  of  the 
Appellant  on  March  28,  1952,  and  temporarily  de- 
tained in  the  Immigration  Station  at  Seattle,  Washing- 
ton. He  brought  habeas  corpus  proceedings  in  the 
United  States  District  Court  for  the  Western  District 
of  Washington,  Northern  Division  on  March  31,  1952. 
At  the  trial  on  June  9,  1952  it  was  determined  that 
Eng  Kam  had  not  received  a  fair  hearing  before  the 
Board  of  Special  Inquiry  in  1948  and  the  court  ordered 
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the  Writ  of  Habeas  Corpus  granted  unless  a  fair  re- 
hearing was  given  Eng  Kam  within  30  days  (R.  18). 

In  accordance  with  the  Court's  order,  Eng  Kam 
was  given  a  hearing  by  a  Board  of  Special  Inquiry  at 
Seattle  on  June  30,  1952  and  on  July  1,  1952  the  said 
Board  ordered  that  he  be  excluded.  On  appeal  to  the 
Board  of  Immigration  Appeals  at  Washington,  D.  C. 
the  appeal  was  sustained  on  April  21,  1953  and  Eng 
Kam  was  finally  admitted  to  the  United  States  pur- 
suant to  the  provisions  of  Public  Law  271.  (R.  18). 
The  Board  of  Immigration  Appeals  is  the  highest  ad- 
ministrative authority  having  jurisdiction  over  the 
admission  of  aliens. 

Eng  Kam  was  apprehended  by  Appellant  on 
March  28,  1952  and  brought  Habeas  Corpus  proceed- 
ings on  March  31,  1952.  On  April  12,  1952  Appellee 
advised  the  Commissioner  of  Immigration  and  Nat- 
uralization at  Washington,  D.  C.  that  Eng  Kam  was 
then  held  in  the  custody  of  the  Appellant  in  the  Immi- 
gration Station  at  Seattle  pending  habeas  corpus  pro- 
ceedings; that  it  was  alleged  that  the  hearing  before 
the  service  was  unfair  and  that  if  the  court  so  held 
that  the  bond  should  not  be  forfeited.  (R.  31).  Re- 
ceipt of  the  said  letter  was  acknowledged  under  date 
of  May  6,  1952  with  the  information  that  same  would 
be  sent  to  the  Appellant  at  Seattle.    (R.  32).   On  May 


26,  1952  the  Commissioner  ordered  the  bond  breached 
(R.  19);  that  on  September  24,  1952  the  Federal 
Reserve  Bank  of  San  Francisco,  with  whom  the  bond 
was  deposited,  received  advice  from  the  Appellant  at 
Seattle  to  the  effect  that  the  bond  should  be  redeemed, 
or  forfeited,  which  was  done.  Four  coupons  of  the  value 
of  $50  was  returned  to  Appellee.  (R.  19).  In  view  of 
the  Commissioner's  knowledge  of  the  habeas  corpus 
proceedings  it  would  seem  that  the  Appellant  should 
have  allowed  the  bond  to  remain  in  abeyance  pending 
the  decision. 

The  present  Cause  came  on  for  trial  on  October 
6,  1955.  Some  of  the  important  points  set  forth  in  the 
Conclusions  of  Law  are  (R.  20-22) : 

The  conditions  of  the  bond  required  that  Eng  Kam 
be  delivered  for  deportation  when  it  was  finally 
and  legallv  determined  that  he  was  to  be  deported. 
Par.  II. 

That  the  hearing  before  the  Board  of  Special  In- 
quiry of  1948  which  found  Eng  Kam  inadmissible 
to  the  United  States  under  Public  Law  271  was 
unfair  and  improper  and  that  the  order  of  ex- 
clusion and  deportation  was  improper.    Par.  III. 

That  the  Order  of  the  District  Director  demand- 
ing that  Eng  Kam  be  surrendered  for  deportation 
was  unlawful;  that  there  was  no  lawful  require- 
ment or  obligation  to  surrender  Eng  Kam  for 
deportation  at  any  time.  Par.  IV. 

That  failure  to  deliver  Eng  Kam  for  deportation 
as  against  an  unlawful  and  invalid  order  does  not 


constitute  a  breach  of  the  conditions  of  the  bond. 
Par.  VII. 

That  there  has  been  no  breach  in  the  bonding 
agreement  which  would  entitle  the  Appellant  to 
forfeit  the  bond. 

That  Eng  Kam  was  found  to  be  admissible  under 
the  provisions  of  Public  Law  271  and  Appellee 
is  entitled  to  be  exonerated  as  surety  on  the  bond 
agreement.  Par.  IX. 

The  Judgment.  It  was  adjudged  and  decreed  that 
the  Appellee  have  judgment  against  the  Appellant 
in  the  sum  of  $1,000  with  Interest  at  the  rate  of 
4  per  cent  from  date  of  judgment,  plus  costs  en- 
titled by  statute. 

The  Appellant  has  cited  Federal  civil  and  crimi- 
nal cases.  Immigration  cases  and  State  cases  but  it  is 
extremely  doubtful  if  any  of  them  are  in  point  in  that 
the  facts  in  no  case  are  similar  to  the  present  case. 

The  decision  of  the  District  Court  on  questions 
of  fact  are  final,  unless  clearly  erroneous.  Rules  of 
Federal  Procedure,  Title  28,  Rule  52a. 

If  Eng  Kam  was  entitled  to  be  released  under 
bond,  the  Appellant  was  without  authority  to  add  re- 
strictions not  authorized  by  the  law  in  general.  The 
Appellant  was  without  authority  to  administratively 
breach  or  forfeit  a  bond  posted  in  behalf  of  an  alien. 
Kubara  v.  United  States,  3  Cir.,  89  Fed.  (2d)  965, 
followed  by  United  States  v.  Western  Surety  Co.,  9 
Cir.,  118  Fed.  (2d)  703,  wherein  the  court  said: 


"The  appellant  claims  that  the  order  of  the  Assist- 
ant Secretary  that  the  bond  be  declared  breached 
is  final  and  not  reviewable  except  for  failure  to 
afford  a  fair  hearing  or  manifest  abuse  of  power. 
No  statute  or  regulation  conferring  such  adjudi- 
cating power  on  the  department  officials  has  been 
cited.  We  agree  with  the  decision  in  Kubara  v. 
United  Statc.%  3  Cir.,  89  F.  (2d)  965  that  it  does 
not  exist." 

The  Appellant  has  recognized  the  foregoing  de- 
cision but  has  not  cited  any  acceptable  authority  to  the 
contrary. 

CONCLUSION 

The  very  foundation  of  this  proceeding  is  that 
the  hearing  accorded  Eng  Kam  in  1948  was  held  by 
the  District  Court  to  be  unfair  and  invalid.  The  Board 
of  Immigration  Appeals  upheld  the  original  exclusion 
order  but  on  the  second  appeal  ordered  admission.  If 
Eng  Kam  had  been  given  a  fair  hearing  in  the  first  in- 
stance he  would  have  been  admitted  and  no  bond  would 
have  been  required,  and  the  government  would  not 
have  been  put  to  any  unnecessary  expense.  As  the 
matter  now  stands  the  Government  is  endeavoring  to 
profit  through  its  own  error.  The  judgment  of  the 
District  Court  is  correct  and  should  be  affirmed. 

Respectfully  submitted. 

M.  L.  BORAWICK 
WAYNE  R.  PARKER 

Attorneys  for  Appellee. 
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APPEARANCES 

MARCEL  MALLET-PREVOST 

Assistant  General  Counsel,  National  Labor  Re- 
lations Board, 
Washing-ton,  D.  C, 

For  Petitioner,  National  Labor  Rela- 
tions Board. 

MOSES  LASKY, 
BAILEY  LANG, 
MARION  B.  PLANT, 

111  Sutter  St., 

San  Francisco  4,  Calif., 

For  Resjiondent,  Swift  &  Co. 


vs.  Sivift  d-  Co.  3 

ITniti'd  States  of  America 
National  Lal)()i-  Kelatioiis  Board 

PETITION 

AVlien  tliis  Petition  is  Hied  1)>  a  labor  organiza- 
f  tion  or  by  an  individual  or  uroup  acting  in  its  be- 
b.air,  the  Petition  will  not  be  processed  unless  the 
labor  organization  and  any  national  or  international 
ol'  which  it  is  an  affiliate  or  constituent  unit  have 
complied  with  section  9  (f),  (g),  and  (h)  of  the 
'     National  Labor  Relations  Act. 

Case  No.:  20-RC-2695. 

Date  Filed:  12/6/54. 

Compliance  Status  Checked  By :  E.  L. 

Instructions. — 

Submit  an  original  and  four  (4)  copies  of  this 
Petition  to  the  NLRB  Regional  Office  in  the  Region 
in  which  the  employer  concerned  is  located. 

If  more  space  is  required  for  any  one  item,  attach 
additional  sheets,  numbering  item  accordingly. 

Attachments  Required. — 

Except  when  this  Petition  is  filed  by  an  employer 
under  section  9  (c)  (1)  (B)  of  the  act,  there  must 
be  submitted  with  the  Petition  proof  of  interest  in 
the  form  of  dated  authorization  or  membei^hip  ap- 
plication cards,  or  other  documentary  evidence 
signed  by  employees,  together  with  an  alphabetical 
list  of  their  names. 
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The  Petitioner  alleges  that  the  following  circum- 
stances exist  and  requests  that  the  National  Labor 
Relations  Board  proceed  under  its  proper  author- 
ity: 

1.  Purpose  of  this  Petition : 

RC — Certification  of  Representatives  (Individ- 
ual, Group,  Labor  Organization). — A  sub- 
stantial number  of  employees  Avish  to  be 
represented  for  purposes  of  collective  bar- 
gaining by  Petitioner,  and  Petitioner  de- 
sires to  be  certified  as  representative  of 
the  employees  for  purposes  of  collective 
bargaining,  pursuant  to  section  9  (a)  and 
(c)  of  the  act. 

»     *     » 

2.  Name  of  Emploj^er: 
Swift  &  Company. 

Employer  Representative  to  Contact:  Howard 

Thorne,  Supt. 
Phone  No. :  PL  6-1500. 

3.  Address  of  Establishment  Involved : 

East  Grand  Ave.,  South  San  Francisco,  Calif. 

4a.    Type  of  Establishment  (Factory,  mine,  Whole- 
saler, etc.)  : 
Slaughtering  and  Meat  Packing. 

4b.    Identify  Principal  Product  or  Service : 
Meat  Products. 


vs.  Sivift  d'  Co.  T) 

5.    Description  of  Unit  IhnoIvcmI: 

Ineludod— Plant  Clork'^  niul  Stmulard  Obock- 
ors,  ('xchulijiu-  .-ill  l^rodiH-fion  cniployccs, 
Supervisory  cnijiloyees,  Office  (Mei-ieal  em- 
ployees, Plant  Protection  Force,  Steam, 
Power  and  Refri,i::ei'ation  employees.  Me- 
chanical and  ^raintennnce  gan^^s.  Coopers  and 
Truck  Drivers. 

(Ja.    Number  of  Employees  in  Unit: 
16. 

6b.    Ts  This  Petition  Snpported  by  30%  or  More 
of  the  Employees  in  the  Unit?: 
Yes. 

(If  you  have  checked  box  1  A  (RC)  above, 
check  and  complete  Either  item  7a  or  7b,  which- 
ever is  applicable.) 

7a.  Re([uest  for  recognition  as  Bargaining  Repre- 
sentative was  made  on  November  23,  1954,  and 
Employer  declined  recognition  on  or  about  De- 
cember 3,  1954. 

*  *     * 

11.  Parties  or  Organizations  Other  Than  Petitioner 
Which  Have  Claimed  Recognition  as  Represent- 
atives, and  Other  Unions  Interested  in  the 
Employees  Described  in  Item  5  Above : 

None. 

*  *     * 

12.  If  you  have  checked  l)ox  1  A  (RC)  above,  list 
locals  or  other  affiliates  of  Petitioner  having  or 
soliciting  members  among  the  employees  in  Vnii 
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unit  involved;  or  which  vdll   serve   such  em- 
ployees in  the  event  the  Petitioner  is  certified 
as  their  representative.    (If  none,  so  state.) 
None. 

I  dechire  that  I  have  read  the  above  petition  and 
that  the  statements  therein  are  true  to  the  best  of 
my  knowledge  and  belief. 

AMALGAMATED  MEAT  CUTTERS  AND 
BUTCHER  WORKMEN  OF  NORTH  AMER- 
ICA—A. F.  of  L.  LOCAL  508, 

By  /s/  M.  GUERRA, 

Secretary-Treasurer. 
Address : 

4442  Third  Street, 

San  Francisco  24,  Calif., 

YAlencia  4-4451. 

Willfully  False  Statement  on  This  Petition  Can 
Be  Punished  By  Fine  and  Imprisoimient.  (U.  S. 
Code,  Title  18,  Section  1001.) 

Received  in  e^'idence  as  Board's  Exhibit  No.  1-A 
Januarv  19,  1955. 
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United  States  of  America 
Before  tlie  National  Labor  Relations  Board 

Case  No.  20-RC-26Ji5 

In  the  Matter  of 

SWIFT  &  COMPANY, 

Employer, 
and 

LOCAL  508,  A]\L\LGAMATED  MEAT  CUTTERS 
AND  BUTCHER  WORKKMEN  OF  NORTH 
AMERICA,  AFL, 

Petitioner. 

DECISION  AND  DIRECTION  OF  ELECTION 

Upon  a  petition  dnly  filed,  a  hearing-  was  held  be- 
fore a  hearino-  officer  of  the  National  Labor  Rela- 
tions Board.  The  hearing  officer's  rnlings  made  at 
the  hearing  are  free  from  prejudicial  eiTor  and  are 
hereby  affirmed. 

Pursuant  to  the  provisions  of  Section  3  (b)  of  the 
National  Labor  Relations  Act,  the  Board  has  dele- 
gated its  powers  in  connection  with  this  case  to  a 
three-member  panel. 

Upon  the  entire  record  in  this  case,  the  Board 
finds: 

1.  The  Employer  is  engaged  in  commerce  within 
the  meaning  of  the  National  Labor  Relations  Act. 

2.  The  labor  organization(s)  named  beloAv 
claim (s)  to  represent  certain  employees  of  the  Em- 
ployer. 
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3.  A  question  affecting  commerce  exists  concern-    1 
ing  the  representation  of  certain  employees  of  the    | 
Employer,  within  the  meaning  of  Section  9  (c)  (1) 
and  Section  2  (6)  and  (7)  of  the  Act. 

4.  The  following  employees  of  the  Employer  con-    I 
stitute  a  unit  appropi'iate  for  the  purposes  of  col-    | 
lective  bargaining  within  the  meaning  of  Section  9 
(b)  of  the  Act: 

All  plant  clerks  and  standards  checkers  at 
the  Employer's  South  San  Francisco,  Calif  or-    i 
nia,  plant,  excluding  all  other  employees,  guards 
and  supervisors  as  defined  in  the  Act.^ 

Direction  of  Election 

As  pai-t  of  the  investigation  to  ascertain  repre- 
sentatives for  the  purposes  of  collective  bargaining 


iThe  Petitioner  seeks  to  represent  a  residual  unit 
of  12  plant  clerks  and  5  standards  checkers.  The 
Employer  requests  dismissal  of  the  petition  upon 
the  gromid  that  the  individuals  sought  to  be  repre- 
sented are  either  confidential  employees,  managerial 
representatives,  or  supervisors. 

The  plant  clerks  work  with  foremen  in  plant  de- 
partment offices.  They  maintain  department  records 
pertaining  to  costs,  production  time  spent  by  em- 
ployees in  production  processes,  and  inventory. 
When  necessary,  they  also  compile  data  for  use  by 
the  foremen  in  processing  grievances.  In  addition, 
they  tell  employees  where  to  place  and  when  to 
move  certain  products  in  the  course  of  processing, 
and  they  take  charge  of  the  department  for  short 
intervals  when  a  foreman  is  absent.  However,  they 
have  no  power  to  hire  or  discharge  or  effectively 
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with  tlie  EniployiT,  an  C'lcclioii  ])y  secret  ballot  sliall 
he  coiulucted  as  early  as  ])ossilile,  l)ut  not  l.'itei'  tliaii 
)U)  days  from  the  date  of  this  Direction,  under  tlie 
direction  and  supervision  of  the  Ive^ional  Director 
t\^r  tlie  Region  in  whicli  this  case  Avas  licard,  and 
suhjeet  to  Section  102.61  and  102.62  of  the  National 
La])or  ReUitions  Board's  Rules  and  Regulations, 
among"  the  employees  in  the  unit  found  appropriate 
in  paras^i'aph  numbered  4,  above,  who  were  em- 
ployed during  the  payroll  period  immediately  pre- 
ceding the  date  of  this  Direction  of  Election,  includ- 
ing employees  who  did  not  work  during  said  pay- 
roll period  because  they  were  ill  or  on  vacation  or 
temporarily  laid  off,  and  employees  in  the  military 

recommend  such  action,  nor  do  they  handle  griev- 
ances. Their  assignment  of  vrork  is  routine. 

The  standards  checkers  also  perform  most  of 
their  work  in  the  plant  department  offices  ^vhere 
they  select  and  apply  predetermined  standards  and 
variables  to  department  production  data  to  obtain 
a  basis  from  Avhich  comptometer  operators  can  com- 
pute incentive  pay.  Their  figures  are  also  used  in 
connection  with  grievances  involving  incentive  pay. 
The  Employer's  plant  superintendent  stated  that 
their  functions  could  not  be  defined  as  being  super- 
visory. 

On  the  basis  of  the  above  facts  and  the  record  as 
a  whole,  we  find  that  the  plant  clerks  and  standards 
checkers  are  not  confidential  employees,  members 
of  management  or  supervisors.  Wilson  &  Co.,  Inc., 
97  NLRB  1388  at  1394:  Foster  Wheeler  Corpora- 
tion, 94  NLRB  211  at  212;  Doudas  Eaton  Manu- 
facturing Company,  110  NLRB  No.  26  at  2.  Ac- 
cordingly, we  find  that  the  unit  proposed  by  the 
Petitioner  is  appropriate  and  deny  the  Employer's 
request  to  dismiss  the  petition. 
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sei*vices  of  the  United  States  who  appear  in  person 
at  the  polls,  but  excluding  those  employees  who  have 
since  quit  or  been  discharged  for  cause  and  have 
not  ]>een  rehired  or  reinstated  prior  to  the  date  of 
the  election,  and  also  excluding  employees  on  strike 
who  are  not  entitled  to  reinstatement,  to  determine 
whether  (or  not)  they  desire  to  be  represented,  for 
purposes  of  collective  bargaining,  by : 

Local  508,  Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North  America,  AFL. 

Dated:    March  3,  1955. 

GUY  FARMER, 

Chairman ; 

ABE  MURDOCK, 
Member ; 

IVAR  H.  PETERSON, 
Member, 

[Seal]  NATIONAL  LABOR 

RELATIONS  BOARD. 


[Title  of  Board  and  Cause.] 

TALLY  OF  BALLOTS 

Date  issued:  March  18,  1955. 
Type  of  election :  Board  ordered. 

The  midersigned  agent  of  the  Regional  Director 
certifies  that  the  results  of  the  tabulation  of  ballots 
cast  in  the  election  held  in  the  above  case,  and  con- 
cluded on  the  date  indicated  above,  were  as  follows : 
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1.  Ai)i)r<>xiinalr    iiiimhci-   of    cli.u^ible 
voters   16 

2.  Void  ballots 0 

3.  Votes  cast  for  Petitioner 11 

4.  Votes  cast  for 

5.  Votes  cast  for 

().    Votes    cast   a,i;ainst    i)artici])atiiig' 

labor  organization 5 

7.  Valid  votes  counted  (sum  oF  .'],  4, 

5,  and  6) 16 

8.  Challenged  ballots 0 

9.  Valid    votes    counted    plus    chal- 
lenged ballots  (sum  of  7  and  8)  .  .  16 

10.  Challenges  are  not  sufficient  in 
number  to  affect  the  results  of  the 
election. 

11.  A  majority  of  the  valid  votes  has 
been  cast  for:  Petitioner. 

For  the  Regional  Director: 

/s/  M.  C.  DEMPSTER. 

The  undersigned  acted  as  authorized  observers  in 
tbe  counting  and  tabulating  of  ballots  indicated 
above.  We  hereby  certify  that  the  counting  and 
tabulating  were  fairly  and  accurately  done,  that  the 
secrecy  of  the  ballots  was  maintained,  and  that  the 
results  were  as  indicated  above.  We  also  acknowl- 
edge service  of  this  tally. 

For  Petitioner: 

/s/  B.  McCaffrey. 

For  Company : 

/s/  F.  S.  SIGLER. 
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[Title  of  Board  and  Cause.] 

CERTIFICATION  OF  REPRESENTATIVES 

An  election  having  heen  conducted  in  tlie  above 
matter  by  tlie  undersigned  Regional  Director  of  the 
National  Labor  Relations  Board  pursuant  to  the 
Board's  direction,  and  in  accordance  with  the  Rules 
and  Regulations  of  the  Board,  and  it  appearing 
from  the  Tally  of  Ballots  that  a  collective  bargain- 
ing representative  has  been  selected,  and  no  objec- 
tions having  been  filed  by  any  of  the  parties  within 
the  time  provided  therefor. 

Pursuant  to  the  authority  vested  in  the  under-    * 
signed  by  the  National  Labor  Relations  Board, 

It  Is  Hereby  Certified  that  Local  508,  Amal- 
gamated Meat  Cutters  and  Butcher  Workmen 
of  North  America,  AFL 

has  been  designated  and  selected  by  a  majority  of 
the  employees  of  the  above-named  Employer,  in  the 
unit  heretofore  fomid  by  the  Board  to  be  appro- 
priate, as  their  representative  for  the  purposes  of 
collective  bargaining,  and  that,  pursuant  to  Section 
9  (a)  of  the  Act  as  amended,  the  said  organization 
is  the  exclusive  representative  of  all  the  employees 
in  such  unit  for  the  purposes  of  collective  bargain- 
ing with  respect  to  rates  of  pay,  wages,  hours  of 
employment,  and  other  conditions  of  employment. 

Signed  at  San  Francisco,  California  on  the  28th 
day  of  March,  1955. 
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On  l)ehalf  of: 

[Seal]  NATIONAL  LABOR 

RELATIONS  BOARD, 

/s/  GERALD  A.  BROWN, 

Regional  Director  for  20th  Redon,  National  Labor 
Relations  Board. 


[Title  of  Board  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween Swift  &  Company,  l\v  its  officers  and  attor- 
neys, herein  called  Respondent,  Local  508,  Amalga- 
mated Meat  Cutters  and  Butcher  Workmen  of 
North  America,  AFL,  by  its  officers  and  attorneys, 
herein  called  the  Union,  and  Robert  V.  Magor, 
Counsel  for  the  General  Coim.sel  of  the  National 
Lal)or  Relations  Board,  Twentieth  Region,  that: 

I. 

Upon  a  charge  duly  filed  by  the  L'nion  on  the 
I3th  day  of  June,  1955,  and  served  on  Respondent 
on  the  14th  day  of  Jmie,  1955,  receipt  of  which 
charge  is  hereby  acknowledged  by  Respondent,  the 
General  Counsel  of  the  National  Labor  Relations 
Board,  on  behalf  of  the  National  Labor  Relations 
Board,  herein  called  the  Board,  by  the  Regional 
Director  for  the  Twentieth  Region,  herein  called  the 
Regional  Director  and  the  Regional  Office,  respec- 
tively, acting  pursuant  to  authority  gi-anted  in  Sec- 


14  National  Labor  Relations  Board 

tion  10(b)  of  the  National  Labor  Relations  Act,  as 
amended,  29  U.S.C.A.  141,  et  seq.,  (Supp.  July, 
1947),  herein  called  the  Act,  and  pursuant  to  Sec-  \ 
tion  102.15  of  the  Board's  Rules  and  Regulations, 
issued  a  complaint  and  notice  of  hearing  thereon, 
dated  August  3,  1955,  against  the  Respondent.  True 
copies  of  the  aforesaid  charge,  affidavit  of  service 
of  said  charge,  complaint,  and  notice  of  hearing 
thereon  were  duly  served  by  registered  mail  upon 
the  Respondent  and  the  Union.  The  parties  hereto 
acknowledge  service  of  such  documents. 

II. 

a.  Respondent  is,  and  at  times  material  herein, 
has  been  an  Illinois  corporation  engaged  in  the 
slaughtering,  handling,  and  dressing  of  livestock, 
and  the  sale  of  meat  and  related  products,  with  its 
principal  office  in  Chicago,  Illinois,  and  branch 
plants  and  of&ces  located  throughout  the  United 
States.  The  onh^  operation  of  Respondent  involved 
herein  is  its  meat  packing  plant  at  South  San  Fran- 
cisco, California,  herein  called  the  South  San  Fran- 
cisco plant. 

b.  During  the  twelve-month  period  ending  De- 
cember 31, 1954,  Respondent  purchased  and  received 
at  its  South  San  Francisco  plant  products  and  ma- 
terials valued  in  excess  of  $10,000,000,  of  which 
amount  approximately  56%  was  received  directly 
in  the  flow  of  commerce  from  places  and  points 
located  outside  the  State  of  California.  During  the 
same  period  above  mentioned,  Respondent  sold  its 
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pTodiicts  from  its  Sontli  San  Fraiicisco  plant  valued 
in  excess  of  $10,()00,()()(),  of  wliioh  ainount  approxi- 
mately 20%  was  directly  sold  and  shi])ped  fi'oni  the 
South  San  Francisco  jjlaiit  to  phices  aiid  ])oints 
located  outside  the  State  of  California. 

III. 

Local  508,  Amal,i;aniated  Meat  Cutters  and 
Butcher  Workmen  of  North  America,  AFL,  re- 
ferred to  herein  as  the  Union,  is,  and  at  all  times 
material  herein,  has  heen,  a  labor  organization 
witliin  the  meaning*  of  Section  2(5)  of  the  Act. 

IV. 

This  stipulation,  together  with  the  charge,  affi- 
davit of  sei'i'ice  of  the  charge,  complaint,  notice  of 
liearing,  Respondent's  answer,  and  the  official  re- 
porter's transcripts  in  Swift  &  Company,  Case  No. 
20-RC-2695,  refeiTed  to  in  ParagTaph  VIII  below, 
shall  constitute  the  entire  record  herein  and  shall 
he  filed  with  the  Board. 

V. 

a.  All  parties  hereto  expressly  waive  hearing, 
the  issuance  of  intermediate  report  and  recom- 
mended order  by  a  Trial  Examiner,  the  filing  of  ex- 
ceptions and  oral  argument  before  the  Board,  and 
expressly  agree  that  the  record  as  set  forth  in  para- 
graph IV,  above,  may  be  submitted  to  the  Board, 
and  that  on  the  basis  thereof  the  Board  may  make 
findings  of  fact,  conclusions  of  law,  and  issue  an 
appropriate  decision   and  (n-der,  which   shall   have 
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the  same  force   and  effect  as  if  made   after  full 
hearing  and  presentation  of  evidence. 

]).  All  the  parties  liereto  further  agree  that  im- 
mediately upon  the  execution  of  this  stipulation  the 
Regional  Director  shall  file  the  record  as  described 
in  paragraph  IV,  above,  with  the  Board  in  Wash- 
ington, D.  C,  and  that  each  party  hereto  shall  have 
twenty  (20)  days  from  the  date  of  such  filing  to 
submit  to  the  Board  briefs  in  support  of  its  respec- 
tive position.  Such  briefs  shall  conform  to  the 
procedures  set  forth  in  the  Rules  and  Regulations 
of  the  Board,  Series  6,  as  amended.  Sec.  102.46. 

YI. 

On  December  6,  1954,  pursuant  to  Section  9(a) 
and  (c)  of  the  Act,  the  Union  filed  with  the  Re- 
gional Office  a  Petition  for  Certification  of  Repre- 
sentatives for  the  below-mentioned  unit  of  em- 
ployees at  the  South  San  Francisco  plant  of  the 
Respondent;  said  petition  was  docketed  by  the  Re- 
gional Office  as  Case  No.  20-RC-2695 : 

Plant  clerks  and  standards  checkers,  exclud- 
ing all  i^roduction  employees,  supervisory 
employees,  office  clerical  employees,  plant  pro- 
tection force,  steam,  power  and  refrigeration 
employees,  mechanical  and  maintenance  gangs, 
coopers  and  truck  drivers. 

VII. 

On  January  19,  1955,  pursuant  to  appropriate 
notice,   a   hearing   was   held,   pursuant   to   Section 
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9(f)  of  the  Act,  i)U  tlio  ])etitioii  of  tli(>  riiioii,  in 
tlie  matter  ol*  Svvil't  A:  Coni])aiiy,  Case  No.  20-RC- 
2695,  befoi-e  a  lieai'iii^-  officei-  of  tlie  Board,  at  San 
Francisco,  Califoi'iiia,  at  which  time  the  Union  and 
Respondent  were  present  and  gave  testimony. 

VIIL 

It  is  hereby  sti])ulated  and  agreed,  \yy  tlie  jjarties 
hereto,  that  the  official  reporter's  transcript  of  the 
hearing-  in  the  matter  of  Swift  &  Comjjany,  Case 
No.  20-RC-2695,  and  all  exhibits  introduced  in  said 
})roceeding,  described  in  paragraph  VI,  above,  and 
filed  with  the  Board,  be  made  a  part  of  the  record 
in  the  present  proceeding. 

IX. 

On  March  3,  1955,  the  Board,  acting  pursuant  to 
the  provisions  of  Section  9  of  the  Act,  issued  its 
Decision  and  Direction  of  Election  in  the  matter  of 
Swift  &  Company,  Case  No.  20-RC-2695,  in  which 
it  found  the  below^-named  unit  of  employees  at  Re- 
spondent's South  San  Francisco  plant  to  be  a  unit 
appropriate  for  the  f^urposes  of  collective  bargain- 
ing within  the  meaning  of  Section  9(b)  of  the  Act, 
and  did  direct  a  secret  ballot  election  among  said 
employees : 

All  plant  clerks  and  standards  checkers  at 
the  Employer's  South  San  Francisco,  Califor- 
nia, plant,  excluding  all  other  employees, 
guards  and  supervisors  as  defined  in  the  Act. 
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X. 

On  March  18,  1955,  pursuant  to  the  Board's  De- 
cision and  Direction  of  Election,  a  secret  ballot  elec- 
tion was  conducted  by  the  Regional  Office  among 
the  employees  of  Respondent  at  its  South  San 
Francisco  plant,  in  the  unit  found  appropriate  by 
the  Board,  as  described  in  paragraph  IX,  above,  at 
which  election  a  majority  of  the  employees  in  said 
unit  designated  and  selected  the  Union  as  their 
representative  for  the  purposes  of  collective  bar- 
gaining with  Respondent.  The  results  of  said  elec- 
tion were  made  known  to  Respondent  on  this  date. 

XI. 

On  March  28,  1955,  the  Regional  Director,  on  be- 
half of  the  Board,  acting  pursuant  to  Section  9(a) 
of  the  Act,  certified  the  Union  as  the  exclusive 
representative  of  all  the  employees  in  the  unit  de- 
scribed in  paragraph  IX,  above,  at  the  South  San 
Francisco  plant  of  Respondent,  for  the  purposes 
of  collective  bargaining  with  Respondent  with  re- 
spect to  rates  of  pay,  wages,  hours  of  employment, 
and  other  conditions  of  employment. 

XII. 

On  or  about  March  23,  1955,  and  at  various  times 
thereafter,  the  Union  has  requested  Respondent  to 
bargain  collectively  with  it  as  the  exclusive  repre- 
sentative of  all  the  employees  in  the  appropriate 
unit  described  in  paragxaph  IX,  above,  with  respect 
to  rates  of  pay,  wages,  hours  of  employment,  and 
other  conditions  of  employment.    A  true  copy  of  a 
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letter  dated  March  23,  1955,  fioiii  the  I'liion  to  Re- 
s[)ondent,  is  attached  hereto  and  made  a  part  hereof, 
and  marked  App(>ndix  A. 

XTTT. 

Since  April  27,  1955,  and  at  all  times  thereafter, 
to  and  inckiding  the  date  hereof,  Respondent  has 
lefused  to  ])argain  collectively  with  the  Union  as 
the  exclusive  representative  of  all  of  the  emi)loyees 
in  the  appropriate  unit  described  in  paragTaph  IX, 
above,  with  respect  to  rates  of  pay,  wages,  hours  of 
employment,  and  other  conditions  of  employment. 
A  true  copy  of  a  letter  dated  April  27,  1955,  from 
Respondent  to  the  Union,  stating  Respondent's 
position,  is  attached  hereto  and  made  a  part  hereof, 
and  marked  Appendix  B. 

XIV. 

This  stipulation  contains  the  entire  agreement  be- 
tween the  parties,  there  being  no  agreement  of  any 
kind,  verbal  or  otherwdse,  which  varies,  alters  or 
adds  to  this  stipulation. 

Signed  this  16th  day  of  August,  1955,  at  South 
San  Francisco,  Calif. 

SWIFT  &  COMPANY, 

By  /s/  F.  S.  SIGLER, 
Plant  Supt., 

E.  Grand  Ave., 

So.  San  Francisco,  Calif. 
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Signed  this  18th  day  of  August,  1955,  at  Chicago, 
Illinois. 

LOCAL  508,  AMALGAMATED  MEAT  CUTTERS 
AND  BUTCHER  WORKMEN  OF  NORTH 
AMERICA,  AFL, 

By  /s/  LESTER  ASHER, 
Attorney, 

130  North  Wells  Street, 
Chicago  6,  Illinois. 

Signed  this   19th  day  of  August,   1955,   at   San 
Francisco,  California. 

/s/  ROBERT  V.  MAGOR, 
Counsel  for  General  Counsel,  National  Labor  Rela- 
tions Board,  Twentieth  Region, 
630  Sansome  Street, 
San  Francisco  11,  California. 


(Copy) 

Appendix  A 

March  23,  1955. 
Mr.  K.  R.  Richardson, 
General  Superintendent, 
Swift  &  Company, 
Union  Stock  Yards, 
Chicago  9,  Illinois. 

Dear  Mr.  Richardson: 

The  plant  clerks  and  standard  checkers  employed 
in  your  South  San  Francisco  plant  have  selected 
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our  Local  508  as  tlio  exclusive  collective  bargainin*^ 
ac:ent.  The  National  Labor  Relations  Board  will, 
undoubtedly,  certify  our  Local  L^nion  in  a  tew  days. 

Will  you  pletise  furnish  us  with  a  complete  lisr 
of  job  classifications  and  waue  lates  afPectin,f»-  this 
.^roup.  We  should  also  like  to  have  you  furnish  us 
with  a  payroll  record  indicating-  the  basic  weekly 
wag:e  presently  being  paid  to  each  of  the  employees 
within  that  bargaining  unit.  Also,  please  advise  us 
what  benefits  are  presently  being  enjoyed  by  this 
group  which  are  different  from  those  enjoyed  by 
the  production  employees  in  the  South  San  Fran- 
cisco plant  as  provided  for  in  our  Master  Agi*ee- 
ment. 

Tt  is  our  present  thought  that  a  separate  contract 
should  be  executed  covering  these  employees,  and 
that  it  should  be  separate  and  apart  from  the 
^faster  Agreement.  How^ever,  we  reserve  advising 
you  with  any  finality  until  we  have  received  the 
information  requested  herein  and  have  had  an  op- 
portimity  to  discuss  them  with  the  representatives 
of  this  gToup. 

Yours  very  truly, 

RESEARCH  DIRECTOR. 
DD/a 
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(Copy) 

Appendix  B 

April  27,  1955. 
Mr.  Da^dd  Dolnick, 
Director  of  Research, 
Amalgamated  Meat  Cutters  and  Butcher  Workmen 

of  North  America, 
2800  Sheridan  Road, 
Chicago  14,  Illinois. 

Dear  Mr.  Dolnick : 

In  reply  to  your  letter  of  March  23,  1955 : 

Swift  &  Company  has  previously  taken  the  posi- 
tion that  the  National  Labor  Relations  Board  should 
dismiss  the  petition  filed  by  Local  #508,  AMC&BW- 
AFL,  to  represent  the  plant  clerks  and  standards 
checkers  at  the  Swift  &  Company,  South  San  Fran- 
cisco, California,  plant.  Our  request  to  dismiss  the 
petition  was  denied  by  the  National  Labor  Rela- 
tions Board.  The  Board  thereupon  directed  that 
an  election  be  conducted. 

The  Company  is  still  of  the  opinion  that  the  peti- 
tion should  liaA'e  been  dismissed.  Accordingly,  if 
Local  #508,  AMC&BW-AFL,  decides  to  pursue 
the  matter  further,  then  it  is  our  intention  to  plead 
at  the  first  opportunity  that  the  petition  by  Local 
#508  should  have  been  dismissed. 

The  Company  respecfully  refuses  to  bargain  with 
Local  #508,  AMC&BW-AFL,  as  the  exclusive  rep- 
resentative of  the  plant  clerks  and  standards  check- 
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ers  at  the  Swift  &  Coiii])aiiy,  South  San  Francisco, 
California,  plant. 

Youry  very  truly, 

SWFFT  c'c  COMPANY, 

/s/  K.  M.  RICHARDSON,  JBC. 

Gen.  Supt's.  Ofc. 
JLPrLS 

Received  August  19,  195,'). 


United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  20-CA-lllO 

SWIFT  &  COMPANY, 

and 

LOCAL  508,  AMALGAMATED  MEAT  CUTTERS 
AND  BUTCHER  WORKMEN  OF  NORTH 
AMERICA,  AFL. 

Decision  and  Order 

Upon  a  charge  duly  filed  on  June  13,  1955,  by 
Local  508,  Amalgamated  Meat  Cutters  and  Butcher 
Workmen  of  North  America,  AFL,  herein  called 
the  Union,  the  General  Counsel  of  the  National 
Labor  Relations  Board,  herein  called  the  Genei*al 
Counsel,  1)}'  the  Acting  Regional  Director  for  the 
Twentieth  Region,  issued  a  complaint  dated  August 
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3,  1955,  against  Swift  &  Company,  herein  called  the 
Respondent,  alleging  that  the  Respondent  had  en- 
gaged in  and  was  engaging-  in  unfair  labor  practices 
affecting  commerce  within  the  meaning  of  Section  8 
(a)  (5)  and  (1)  and  Section  2  (6)  and  (7)  of  the 
Act.  Copies  of  the  complaint,  the  charge  and  notice 
01  hearing  were  duly  served  upon  the  Respondent 
and  the  Union. 

With  respect  to  the  unfair  ]a])or  practices,  the 
complaint  alleged  in  substance  that  since  on  or 
ahowt  April  27,  1955,  the  Respondent  has  refused 
to  bargain  collectively  with  the  Union  as  the  ex- 
clusive representative  of  all  employees  in  the  appro- 
priate unit  for  which  the  Union  was  certified  as  bar- 
gaining representative  on  March  28,  1955.^  On  or 
about  August  10,  1955,  the  Respondent  filed  an 
answer  to  the  complaint  admitting  the  refusal  to 
bargain,  but  contending  that  the  petition  in  Case 
No.  20-RC-2695  should  have  been  dismissed  because 
the  individuals  sought  to  be  represented  by  the 
Union  did  not  constitute  an  appropriate  unit. 

Thereafter,  on  or  about  August  19,  1955,  all 
parties  entered  into  a  stipulation  setting  forth  an 
agreed  statement  of  facts.  The  stipulation  provides 
that  the  parties  waive  their  rights  to  a  hearing,  to 
the  issuance  of  a  Trial  Examiner's  Intermediate 
Report  and  Recommended  Order  and  to  the  filing 


^An  election  was  held  on  March  18,  1955,  pursuant 
to  the  Board's  Decision  and  Direction  of  Election 
in  Swift  &  Company,  20-RC-2695,  not  reported  in 
the  priuted  volumes  of  Board  Decisions. 
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ol*  oxc'cptioiis  ;uiJ  oral  ar«;uinc'i!L  l^efore  tlin  Board. 
rt  also  provides  that  the  entire  record  in  the  i)ro- 
eeediiux  shall  consist  of  the  stiniilatioii,  the  charge, 
the  complaint,  the  notice  of  hearinu',  the  Respond- 
ent's answer,  the  affidavits  and  proof  of  service  of 
the  foregoing  documents,  and  the  official  i'e])orter's 
transcript  in  Swift  &  Com})any,  Case  No.  20-RC- 
2()9r),  and  all  exliibits  introduced  in  said  proceeding. 
Tlie  stipulation  fui'ther  provides  that,  upon  such 
stipulation  and  the  record  as  therein  provided,  the 
JJoard  ma}'  make  findings  of  fact  and  conclusions 
of  law,  and  may  issue  an  appropriate  Decision  and 
Order  which  shall  have  tlie  same  force  and  effect  as 
if  made  after  full  hearing  and  presentation  of  evi- 
dence. 

The  aforesaid  stipulation  is  hereby  approved  and 
accepted  and  made  a  part  of  the  record  in  this  case. 
Tn  accordance  with  Section  102.45  of  National  Labor 
Relations  Board  Rules  and  Regulations — Series  6, 
as  amended,  this  proceeding  was  duly  transferred 
to  and  continued  before  the  Board. 

I^poii  the  basis  of  the  aforesaid  stipulation,  the 
record  and  proceeding  in  Case  No.  20-RC-2695, 
and  the  entire  record  in  this  case,  the  Board,  hav- 
ing duly  considered  the  briefs  filed  by  the  General 
Counsel  and  the  Respondent,  makes  the  following: 

Findings  of  Fact 

I.     The  Business  of  the  Respondent 

The  Respondent,  an  Illinois  corporation,  is  en- 
gaged in  slaughtering,  handling  and  dressing  live- 
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stock,  and  selling  of  meat  and  related  products,  with 
its  principal  office  in  Chicago,  Illinois,  and  branch 
plants  and  offices  located  throughout  the  United 
States.  During  the  1954  calendar  year,  the  Re- 
spondent purchased  and  received  at  its  plant  in 
South  San  Francisco,  California,  which  is  alone 
involved  herein,  products  valued  in  excess  of  $10,- 
000,000,  of  which  approximately  56  per  cent  was 
received  directly  from  points  outside  the  State  of 
California.  During  the  same  period,  the  Respond- 
ent sold  products  from  its  South  San  Francisco 
plant  valued  in  excess  of  $10,000,000,  of  which  ap- 
proximately 20  per  cent  was  shipped  directly  to 
points  outside  the  State.  AYe  find  that  the  Respond- 
ent is  engaged  in  commerce  within  the  meaning  of 
Section  2  (6)  and  (7)  of  the  Act,  and  that  it  will 
effectuate  the  policies  of  the  Act  to  assert  jurisdic- 
tion in  this  case. 

II.     The  Labor  Organization  Involved 

Local  508,  Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North  America,  AFL,  is  a 
labor  organization  within  the  meaning  of  Section  2 
(5)  of  the  Act. 

III.     The  Unfair  Labor  Practices 

A.     The  appropriate  unit  and  representation  by 
the  Union  of  a  majority  therein 

We  find  that  all  plant  clerks  and  standards  check- 
ers at  the  Employer's  South  San  Francisco,  Cali- 
fornia, plant,  excluding  all  other  employees,  guards 
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and  suporvisoTs  as  (Icfincd  in  tlic  Act,  picsciitly  con- 
stitutc,  and  liave  at  all  times  since  March  3,  1955,^ 
«'onstituti'(l  a  unit  appropi'iatc  for  the  piiri)o,sos  of 
collective  havuaininu'  within  the  nieaiiiiiii,'  of  Section 
*.)  (h)  of  the  Act. 

We  also  find  that  since  March  18,  1955,  on  which 
(late  a  majority  of  the  employees  in  the  appropriate 
unit  desis^nated  the  Union  as  their  exclusive  repre- 
sentative, the  Union  has  been  the  representative  of 
all  employees  in  the  unit  for  purposes  of  collective 
hargainins:  with  respect  to  rates  of  pay,  waives, 
hours  of  employment,  and  other  conditions  of  em- 
])loyment.3 

B.     The  Refusal  to  Bargain 

The  Respondent  admits  that  on  or  about  March 
23,  1955,  and  at  various  times  thereafter,  the  Union 
requested  the  Respondent  to  bargain  collectively 
with  it  as  the  exclusive  representative  of  employees 
in  the  appropriate  unit  with  respect  to  rates  of 
pay,  wa^ges,  hours  of  emplojrment  and  other  condi- 
tions of  employment ;  and  that  since  April  27,  1955, 
the  Respondent  has  refused  to  accede  to  such  re- 
quests.  The  Respondent  contends  that  it  rightfully 


20n  that  date  the  Board  issued  its  Decision  and 
Direction  of  Election  in  Swift  &  Co.,  supra,  finding 
the  above-described  unit  to  be  appropriate. 


^On  March  28,  1955,  following-  the  election,  the 
Regional  Director  certified  the  Union  as  bargaining 
representative  of  employees  in  the  aforesaid  appro- 
priate unit. 
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refused  to  bargain  with  the  Union  because  the 
standards  checkers  and  plant  clerks  are  either  su- 
pervisors, confidential  employees  or  managerial  rep- 
resentatives and  therefore  cannot  constitute  an 
appropriate  unit.  In  the  representation  proceeding, 
the  Respondent  made  the  same  contention  as  to  the 
status  of  these  individuals.  The  Board  rejected 
the  contention  and  found  that  the  plant  clerks  and 
standards  checkers  were  employees  entitled  to  the 
protection  of  the  Act.  We  perceive  no  reason  for 
altering  our  determination  in  the  representation 
proceeding  that  the  individuals  in  dispute  are  not 
supervisors  within  the  meaning  of  Section  2  (11)  of 
the  Act,  or  confidential  employoes,^  or  managerial 
representatives^  as  those  terms  are  used  by  the 
Board.  Nor  do  we  perceive  any  incompatibility  be- 
tween the  honest  performance  of  duty  by  these  plant 
clerks  and  standards  checkers  and  membership  in 
a  labor  organization. 

In  view  of  the  foregoing,  we  find  that  by  refusing 
on  and  after  April  27,  1955,  to  bargain  collectively 
with  the  Union,  the  certified  bargaining  representa- 
tive of  employees  in  the  appropriate  unit,  the  Re- 
spondent has  violated  Section  8  (a)  (5)  and  (1)  of 
the  Act. 


-iThe  Yale  and  Towne  Mfg.  Co.,  112  NLRB  No. 
157 ;  Continental  Baking  Co.,  109  NLRB  33. 


^Bachmann  Uxbridge  Worsted  Corp.,  109  NLRB 
868,  870;  Chase  Brass  &  Copper  Co.,  Inc.,  102 
NLRB  62. 
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IV.     The  Effect  of  tho  Uiifair  Labor  Practices 
Upon  Oonimerce 

The  activities  of  tlie  Res])oiKleTit  set  fortli  in  Sec- 
tion ITT  B,  al)ove,  occni-rin^'  in  comiection  with  the 
operations  of  the  Respondent,  as  described  in  Sec- 
tion T.  above,  have  a  close,  intimate,  and  snbstantial 
relation  to  trad(\  traffic  and  coinmei'ce  anionii'  the 
several  States  and  tend  to  lead  to  labor  disputes 
burdening-  and  obstructinii-  commerce  and  the  free 
flow  thereof. 

V.     The  Remedy 

Havino;  found  that  the  Respondent  violated  Sec- 
tion 8  (a)  (5)  and  (1)  of  the  Act  by  refusing  to 
bargain  collectively  with  the  Union  as  the  exclusive 
representative  of  the  employees  in  the  above-de- 
scribed unit,  we  shall  order  the  Respondent  to  cease 
and  desist  therefrom  and  take  certain  affirmative 
action  designed  to  effectuate  the  policies  of  the  Act. 

Upon  the  basis  of  the  above  findings  of  fact,  and 
upon  the  entire  record  in  the  case,  the  Board  makes 
the  following: 

Conclusions  of  Law 

1.  Local  508,  xVmalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North  America,  x\FL,  is  a 
labor  organization  within  the  meaning  of  Section 
2  (5)  of  the  Act. 

2.  All  plant  clerks  and  standards  checkers  at 
the  Employer's  South  San  Francisco,  California, 
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plant,  excluding  all  other  emploj^ees,  guards  and 
supeindsors  as  defined  in  the  Act,  presentlj^  con- 
stitute, and  at  all  times  since  March  3,  1955,  have 
constituted  a  unit  appropriate  for  the  pui-poses  of 
collective  bargaining  T^ithin  the  meaning  of  Section 
9  (b)  of  the  Act. 

3.  Local  508,  Amalgamated  Meat  Cutters  and 
Butcher  Worlanen  of  North  America,  AFL,  was  on 
March  18,  1955,  and  at  all  times  thereafter  has  been, 
the  exclusive  representative  of  the  employees  in  the 
aforesaid  appropriate  unit  for  the  purposes  of  col- 
Ictive  bargaining  mthin  the  meaning  of  Section  9 
(a)  of  the  Act. 

4.  By  refusing  on  April  27, 1955,  and  at  all  times 
thereafter,  to  bargain  collectively  with  the  Union  as 
the  exclusive  representative  of  the  employees  in  the 
aforesaid  appropriate  imit,  the  Respondent  has 
engaged  in  and  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8  (a)  (5)  of  the  Act. 

5.  By  said  refusal  to  bargain,  the  Respondent 
has  interfered  with,  restrained  and  coerced  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed  in 
Section  7  of  the  Act,  and  thereby  has  engaged  in 
and  is  engaging  in  unfair  labor  practices  within  the 
meaning  of  Section  8  (a)  (1)  of  the  Act. 

6.  The  aforesaid  unfair  labor  practices  are  un- 
fair lal^or  practices  affecting  commerce  \rithin  the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act. 
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Order 

Upon  the  entire  record  in  this  case,  and  pursuant 
to  Section  10  (e)  of  the  National  Labor  "Rchitions 
Act,  as  amended,  the  National  Labor  Relations 
Board  hereby  orders  that  the  Respondent,  its  of- 
ficers, agents,  successors  and  assigns  shall : 

1.  Cease  and  desist  from : 

(a)  Refusing-  to  bargain  collectively  with  Local 
508,  Amalgamated  Meat  Cutters  and  Butcher  Work- 
men of  North  America,  AFL,  as  the  exclusive  repre- 
sentative of  its  employees  in  the  appropriate  unit; 

(b)  In  any  like  or  related  manner  interfering 
with  the  efforts  of  such  representative  of  its  em- 
ployees to  bargain  collectively  on  their  behalf. 

2.  Take  the  following  affirmative  action  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Upon  request,  bargain  collectively  with 
Local  508,  Amalgamated  Meat  Cutters  and  Butcher 
Workmen  of  North  America,  AFL,  as  the  exclusive 
bargaining  representative  of  its  emj)loyees  in  tlic 
appropriate  unit,  with  respect  to  rates  of  pay,  wages, 
hours  of  employment  and  other  conditions  of  em- 
ployment, and  if  an  understanding  is  reached,  em- 
body such  understanding  in  a  signed  agreement; 

(b)  Post  at  its  ])lant  \n  South  San  Francisco, 
California,  where  the  employees  in  the  appropriate 
unit  are  employed,   copies  of  the  notice,  attached 
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hereto  and  marked  ''Appendix/'"^  Copies  of  said 
notice  to  be  furnished  by  the  Regional  Director  for 
the  Twentieth  Eogion,  shall  after  being  duly  signed 
by  the  Respondent's  representative,  be  posted  by 
the  Respondent  immediately  upon  receipt  thereof, 
and  maintained  by  it  for  a  period  of  sixty  (60) 
consecutive  days  thereafter,  in  conspicuous  places, 
including  all  places  where  notices  to  employees  are 
customarily  posted.  Reasonable  steps  shall  be  taken 
by  the  Respondent  to  insure  that  said  notices  are 
not  altered,  defaced  or  covered  by  any  other  ma- 
terial ; 

(c)  Notify  the  Regional  Director  for  the  Twen- 
tieth Region,  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  the  Respondent 
has  taken  to  comply  herewith. 

Dated,  Washington,  D.  C,  Nov.  10,  1955. 

PHILIP  RAY  RODGERS, 
Acting  Chairman; 

IV AR  H.  PETERSON, 
Member ; 

BOYD  LEEDOM, 
Member ; 

[Seal]  NATIONAL  LABOR  RELA- 

TIONS BOARD. 


"^If  this  Order  is  enforced  by  a  decree  of  a  United 
States  Court  of  Appeals,  the  notice  shall  be  amended 
by  substituting  for  the  words  "A  Decision  and 
Order"  the  words  "A  Decree  of  the  United  States 
Court  of  Ayjpeals,  Enforcing  an  Order. ' ' 
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Appendix 

D-9532 
Notice  to  All  Employees 
Pursuant  to 
A  Decision  and  Order 

of  the  National  Labor  Relations  JJoard,  and  in  order 
to  effectuate  the  policies  o\'  the  National  Labor 
Relations  Act,  we  hereby  notify  our  employees  that : 

We  Will  cease  and  desist  from : 

(a)  Refusing  to  bargain  collectively  with 
Local  508,  Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North  America,  AFL, 
as  the  exclusive  representative  of  our  employees 
in  the  appropriate  unit : 

(b)  In  any  like  or  related  manner  inter- 
fering with  efforts  of  such  representative  of 
our  employees  to  bargain  collectively  on  their 
behalf. 

We  Will  bargain  collectively  upon  request  with 
Local  508,  Amalgamated  Meat  Cutters  and  Butcher 
Workmen  of  North  America,  AFL,  as  the  exclusive 
representative  of  employees  in  the  bargaining  unit 
described  herein  with  respect  to  rates  of  pay,  wages, 
hours  of  employment,  and  other  conditions  of  em- 
ployment, and  if  an  understanding  is  reached,  em- 
body such  understanding  in  a  signed  agreement. 

The  bargaining  unit  is: 

All  plant  clerks  and  standards  checkers  at 
our  South  San  Francisco,  California,  plant,  ex- 
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eluding  all  other  employees,  guards  and  super- 
visors as  defined  in  the  Act. 

SWIFT  ^  COMPANY, 
(Employer.) 

Dated  

By 


( Kepresentative)  ( Title , 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced,  or 
covered  bv  anv  other  material. 


Before  the  National  Labor  Relations  Board 
Twentieth  Region 

Case  Xo.  20-RC-2695 

In  the  matter  of : 

SWIPT  &  COMPANY. 

Employer, 
and 

AMALGAMATED  MEAT  CUTTERS  AND 
BUTCHER  WORKMEN  OF  NORTH  AMER- 
ICA, LOCAL  No.  508,  AFL, 

Petitioner. 

TRANSCRIPT  OF  PROCEEDINGS 
Wednesday,  January  19.  1955 

Pursuant  to  notice,  the  above-entitled  matter  came 
on  for  hearing  cit  10:00  o'clock,  ajn, 

Bet*<3re :  M.  C  Dempster,  Hearing  Officer. 
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Appearances : 

CilAHLKS  P.  Sill.LV, 

Appearing;'  on  1-Jelialf  of  Aiuali;ainatecl  Meat 
Cutters  and  lUitclicr  Worktneii  oi"  North 
Amerea,  Loeal  r)()S,  AFL,  Petitioner. 

DONALD  11.  BUSSMAN, 

On  Behalf  of  Swift  A:  i'onipany,  Knijdoyci-. 

*  *     * 

Hearing  OfKcer:  I  will  ask  the  reporter,  for  pui- 
poses  of  identitieation,  to  mark  the  doeuinents  as  I 
state  them. 

First,  the  Original  Petition  in  this  case,  docketed 
on  Deceml)er  (>,  195-1,  as  Board's  Fxhihit  1-A; 

*  *     # 

(Thereupon  the  documents  above  referred  to 
were  marked  Board's  Exhibits  Nos.  1-A,  ID, 
1-C,  1-D,  1-E,  for  identification.)  [5*] 

Hearing  Officer:  Are  there  any  objections  to  the 
receipt  in  evidence  of  these  documents,  Mr.  Buss- 
man"^ 

Mr.  Bussman:     No  objection. 

I learin<x  OfHeer :     Mr.  Scully  ? 

Mr.  Scully  :     No  objection. 

Uearhiu'  OfKcer:  There  beine,-  no  objections, 
Board's  Exhibits  1-A  through  1-E,  inclusive,  are 
hereby  received  in  e\  idence. 

(The  documents  heretofore  marked  Board's 
Exhibits  Nos.  1-A  to  1-E,  inclusive,  for  identi- 
fication, were  received  in  evidence.) 


♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Hearing  Officer :  I  now  would  like  to  suggest  the 
commerce  stipulation,  which  Mr.  Bussman  has 
looked  at  already. 

]Mr.  Scully:     It  is  agreeable  with  the  Petitioner. 

Hearing  Officer :  It  is  my  understanding  that  the 
parties  are  ready  to  stijDulate  to  the  following  state- 
ment : 

"Swift  &  Company,  herein  called  the  Employer, 
is  an  Illinois  Corporation,  with  its  principal  office 
in  Chicago,  Illinois,  and  branch  plants  and  offices 
located  throughout  the  United  States. 

"It  is  engaged  in  the  slaughtering,  handling,  and 
dressing  of  livestock. 

"Only  the  Employer's  meat  packing  plant  at  South 
San  Francisco,  California,  is  involved  in  this  pro- 
ceeding. 

' '  During  the  twelve  months  period,  ending  Decem- 
l)er  31,  1951,  the  Emploj^er's  purchases  at  its  South 
San  Francisco  plant  of  [6]  products  and  materials 
were  in  excess  of  $10,000,000,  approximately  56%  of 
which  came  from  outside  the  State  of  California. 
During  the  same  period,  its  sales  of  products  from 
its  South  San  Francisco  plant  were  in  excess  of 
$10,000,000,  approximately  20%  of  which  it  directly 
sold  and  shipped  to  points  outside  the  State  of 
California. 

"The  Employer  and  the  Petitioner  in  this  proceed- 
ing both  concede  the  Employer's  plant  at  South  San 
Francisco,  or  its  meat  packing  plant  at  South  San 
Francisco,  California,  comes  within  the  jurisdic- 
tional policies  of  the  National  Labor  Relations 
Board." 
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Do  you  so  stipulate,  Mr.  Scully  I 
Mr.  Scully:     So  stipulate. 
Ilearius^  Officer:     ^Ir.  Bussman? 
Mr.  Bussniau  :     So  stipulate. 
Hearing  Ofiicer:     Off  the  record. 

(Discussion  off  the  record.) 

Hearing-  Officer:     On  the  record. 

It  is  my  understanding  that  the  ])arties  are  ready 
to  stipulate  to  the  following  statement: 

"The  Petitioner  in  this  proceeding,  namely, 
Amalgamated  Meat  Cutters  and  Butcher  Workmen 
of  North  America,  A.F.L.,  Local  508,  affiliated  with 
Amalgamated  Meat  Cutters  and  Butcher  Workmen 
of  North  America,  A.F.L.,  is  a  labor  organization 
within  the  meaning  of  the  National  Labor  Relations 
Act  as  amended.''  [7] 

Do  you  so  stipulate,  Mr.  Bussman? 

JNIr.  Bussman :     The  Company  so  stipulates. 

Hearing  Officer:     Mr.  Scully? 

Mr.  Scully:     So  stipulate 

Hearing  Officer:     Oft'  the  record. 

(Discussion  off  the  record.) 

Hearing  Officer :     On  the  record. 

As  a  result  of  an  off-record  discussion,  it  is  my 
nnderstanding  the  parties  are  ready  to  stipulate  to 
the  following  statement: 

''The  Employer  presently  has  a  contract  with  the 
United  Packing  House  Workers  of  America,  C.I.O., 
which  contains  the  following  bargaining  unit  de- 
scription: 'All  employees  in  the  boiler  and  engine 
room,  including  engineers,  firemen,  and  expansion 
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men  (temperature  control  men),  auto  mechanic 
(Helper),  machinists,  electricians,  the  scale  repair 
man,  oilers,  the  welder's  helper,  the  tool  room  man, 
the  blacksmith,  carpenter,  timiers,  the  bricklayer, 
pipe  fitters,  and  painter;  excluding  all  coopers  and 
truck  drivers  and  all  production  employees,  elevator 
operators,  laundry  workers,  janitors,  the  chief  engi- 
neer and  master  mechanic,  the  assistant  engineer 
and  assistant  mechanic,  the  supply  man,  the  fire 
marshal,  all  clerical  and  office  employees,  the  cooper 
supervisor,  the  auto  mechanic  supervisor,  the  car- 
penter foreman,  the  electrician  foreman,  and  all 
other  supervisory  employees  with  authority  to  hire, 
promote,  [8]  discharge,  discipline,  and  otherwise 
effect  changes  in  the  status  of  employees  or  effec- 
tively recommend  such  action.' 

''The  Employer,  in  addition,  has  a  contract  with 
the  Petitioner  in  this  case,  which  contract  contains 
the  following  bargaining  unit  description,  'All  pro- 
duction employees,  excluding  supervisory  employees, 
clerical  employees  (plant  and  office),  plant  protec- 
tion force,  steam,  power,  and  refrigeration  employ- 
ees, mechanical  and  maintenance  gangs,  coopers, 
and  truck  drivers.' 

' '  The  Employer  also  has  a  contract  with  the  Inter- 
national Brotherhood  of  Electrical  Workers,  A.F.L., 
(^overing  electricians. 

''All  of  the  above  contracts,  or  units,  have  been 
certified  by  the  National  Labor  Relations  Board, 
and  have  been  in  existence  for  some  years. 

"In  addition,  the  Employer  has  a  contract  with 
the  International  Brotherhood  of  Teamsters,  Chauf- 
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feiu's,  Warehousemen,  and  Helpei's  of  America, 
A.F.L,  which  covers  drivers,  and  wliich  contract  has 
also  been  in  force  for  a  long-  number  of  years. '^ 

Do  you  so  stipulate,  Mr.  Bussman? 

Mr.  Bussman:     The  Coui])any  so  stipuhites. 

Hearing  Officer:     Mr.  Scully? 

Mr.  Scully:     So  stii)ulated.  [9] 


FRANCIS  STEWART  SIGLER 

a  witness  called  by  and  on  behalf  of  the  Employer, 
being  first  duly  sworn,  was  examined  and  testified  as 
follows: 

Direct  Examination 

Hearing  Officer:  Will  you  please  spell  out  your 
full  name  for  the  record? 

The  Witness:  Francis  Stewart  Sigler,  S-t-e-w- 
a-r-t. 

Hearing  Officer:     And  your  last  name? 

The  Witness :     S-i-g-1-e-r. 

Hearing  Officer :     And  your  address  ? 

The  Witness:     Business  or  home? 

Hearing  Officer:     Business? 

The  Witness:  South  San  Francisco,  [11]  Cali- 
fornia. 

Hearing  Officer:  Care  of  Swift  &  Company,  I 
take  it? 

The  Witness :     Care  of  Swift  &  Company. 

Hearing  Officer:  You  are  employed  by  Swift  & 
ComiJany,  are  you  not,  Mr.  Sigler? 

The  Witness:     T  am. 

Hearing  Officer:     And  what  is  your  title? 
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Tlie  Witness:     Plant  Superintendent. 

Hearing  Officer:  And  approximately  how  long 
have  you  had  that  position? 

The  Witness :     Since  January  3,  1955. 

Hearing  Officer :  And  what  position  did  you  have 
before? 

The  Witness:     Assistant  Plant  Superintendent. 

Hearing  Officer:  And  approximately  how  long 
was  that,  that  you  had  that  position  ? 

The  Witness:     Twelve  years. 

Hearing  Officer:  Was  that  in  South  San  Fran- 
cisco also? 

The  Witness :     That  was  in  South  San  Francisco. 

Hearing  Officer:  Would  you  please  take  your 
witness,  Mr.  Bussman? 

Q.  (By  Mr.  Bussman) :  Mr.  Sigler,  I  am  going 
to  ask  if  you  would  please  shout  your  answers  to 
me,  because  we  are  quite  a  distance  apart? 

Could  you  tell  us  how  many  years  you  have  been 
at  the  South  San  Francisco  plant? 

A.     Twenty-eight.  [12] 

Q.  Could  you  describe,  generally,  your  duties  and 
responsil^ilities  as  Superintendent? 

A.  I  have  the  over-all  responsibility  for  all  pro- 
duction operations  at  the  South  San  Francisco  meat 
packing  plant. 

Q.  Could  you  enumerate  for  us,  specifically,  what 
some  of  these  duties  and  responsibilities  consist  of? 

A.  I  have  prepared  a  list  of  those  responsibili- 
ties, and  not  necessarily  in  the  order  of  their  im- 
portance: the  hiring  of  applicants  for  emplo^TQent; 
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the  selection  and  training*  for  Jons;  tiie  instructing 
in  regard  to  Conipan}'  })olicics;  tlic  keeping  of  time 
records;  tlie  computation  ol'  earnings;  computation 
of  incentive  earnings;  the  j)roducing  of  labor  stand- 
ards to  enal)le  us  to  ascertain  these  premium  earn- 
ings ;  administering  labor  agreements ;  the  receipt  of 
supplies,  and  checking  and  proper  storing  and  han- 
dling of  the  same:  receipt  and  handling  of  raw  ma- 
terials and  the  jn-ocessing  efficiently  into  finished 
])roducts;  the  ascertaining  of  the  manufacturing 
cost  of  producing  these  products,  and  the  recording 
of  the  same ;  the  recording  of  the  disposal  of  all  fin- 
ished products;  keeping  the  plant  premises  and 
equipment  in  order  and  repair  and  in  proper  sani- 
tary condition;  looking  after  the  safety  of  the  em- 
]Uoyees  and  the  plant  property;  seeing  that  there  is 
no  pilferage  or  falsification  of  records;  producing  of 
steam  power  and  refrigeration  and  the  distribution 
of  the  same. 

Q.  Mr.  Sigler,  how  many  employees  do  you  have 
at  the  South  [13]  San  Francisco  plant? 

A.     Approximately  750. 

Q.  Now  those  duties  that  you  have  just  named, 
do  you  perform  all  of  these  duties  yourself,  person- 
ally? A.     I  do  not. 

Q.  Could  you  give  us  some  idea  of  what  the 
structure  of  the  operating  end  of  the  plant  is? 

A.  It  consists  of  manj^  departments,  each  of 
whom  is  supervised  by  a  foreman,  who  is  assisted  by 
his  clerk. 

Q.     How  many  plant  clerks  do  you  have? 
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A.     Twelve. 

Q.  Could  you  give  us  some  idea  of  which  of  the 
duties,  that  you  have  named  before,  are  performed 
by  plant  clerks? 

A.  I  will  give  an  outline  of  a  clerk's  duties.  I 
will  take  a  representative  department,  one  in  which 
I,  myself,  was  the  clerk  at  one  time.  That's  our 
sweet  i)ickle  curing  cellar. 

A  Clerk  in  that  department  keeps  the  time  rec- 
ords; he  weighs  the  product  going  into  cure;  makes 
out  vat  identity  records;  instructs  the  workmen  to 
what  portion  of  the  cellar  to  truck  the  product  to 
and  put  into  cure. 

Mr.  Scully :  May  I  interrupt  ?  Could  I  have  that 
last  one  back,  ^fr.  Hearing  Officer? 

Hearing  Officer :  Would  the  reporter  please  read 
the  previous  stated  duty? 

(Part  of  answer  read.)  [14] 

Q.  (By  Mr.  Bussman) :  Do  you  wish  to  con- 
tinue, Mr.  Sigler,  or  is  that  all  you  have  to  say? 

A.  He  enters  on  two  stock  record  books,  the 
quantity  and  the  location  of  the  product  put  into 
cure,  curing  ages,  overhauling  time  schedules; 
makes  out  pulling  data,  which  is  a  record  of  the  day 
that  the  product  is  cured;  hands  overhauling  cards 
to  overhaul  man;  makes  out  supply  records,  show- 
ing quantities  ordered,  when  received,  amoimt  used ; 
assists  in  the  taking  of  inventories  of  both  product 
and  supplies;   accumulates  sales  data,  that  is  the 
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daily  sbipi)ing'  wei£>lits  to  various  outlets;  visually 

a{'eoni[)anies  tieree  overhaul  man 

Hearing-  Officer :     T-i-e-r-c-e ? 

The  Witness:  Yes,  accompanies  tierce  overhaul 
man  to  visually  assert  that  product  is  overhauled 
properly;  makes  out  weekly  stock  reports  showing 
(]uantities  and  ai^es  of  product;  makes  out  monthly 
pT'oduction  I'ecord,  which  is  a  means  of  ascertaining 
yield,  yields  and  gains. 

Q.  (By  Mr.  Bussman)  :  Well,  just  to  interrupt 
you  here  for  a  minute,  could  you  give  us  an  idea  of 
what  you  mean  when  you  said,  "He  accompanies  the 
tierce  overhaul  man"? 

A.  This  particular  job  is  one  that  he  actually  in- 
structs the  overhaul  men  which  tierce  is  to  roll  and 
how  far.  He  actually  instructs  them,  accompanies 
them  and  actually  instructs  them. 

Q.  Well,  what  is  the  purpose  for  moving  the 
tierce  ? 

A.  li  is  to  ])ro})erly  cure  the  meats  which,  if  not 
overhauled  [15]  vrould  lay  together  and  not  become 
properly  cured.  It  actually  stirs  up  the  meat  within 
the  curing. 

Q.  Mr.  Sigler,  by  way  of  simplification,  would  it 
be  correct  to  say  that  this  plant  clerk's  duties  con- 
sist of  keeping  records  pertaining  to  inventory? 

A.     Correct. 

Q.  Records  pertaining  to  production,  the  amount 
of  production?  A.     That  is  right. 

Q.  Records  showing  the  volume  of  shipment  out 
of  the  department?  A.     Correct. 
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Q.  Records  showing  the  transfer  of  products  in 
and  out  of  the  department? 

A.     That  is  correct. 

Q.  Maintaining  records  w^hich  indicate  the  cost 
data  which  applies  to  a  particular  product  ? 

A.     That  is  right. 

Q.  Does  the  plant  clerk  keep  records  of  the  hours 
worked  by  the  employees  in  the  department  ? 

A.     He  does. 

Q.  Would  the  plant  clerk  ever  make  out  vacation 
slips  for  employees  in  the  department? 

A.     He  does. 

Q.     Could  you  tell  us 

A.     (Continuing)  :     on  many  occasions.  [16] 

Q.  Could  you  tell  us  what  is  meant  by  a  vacation 
slip? 

A.  It  is  a  slip  that  goes  to  the  timekeeper  and 
is  the  basis  for  payment  of  vacation  monej^  to  the 
employee. 

Q.  If  you,  in  your  capacity  as  Superintendent, 
or  anyone  in  the  general  office,  wanted  information 
pertaining  to  a  particular  department,  who  would 
furnish  this  information  to  you? 

A.     Restate  that,  please? 

Q.  If  you,  in  your  capacity  as  Superintendent, 
or  anyone  in  the  general  office,  wanted  a  record  per- 
taining to  a  particular  department,  who  would  fur- 
nish that  information,  either  to  yourself  or  to  them  ? 

A.    We  would 

Q.     r Continuing)  :     or  to  your  office? 
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A.  \Ve  would  j)lion('  tlic  clerk  for  tliat  informa- 
tion. 

Q.     lie  would  prepare  the  report,  is  that  correct? 

A.     That  is  correct. 

Q.  Mr.  Sigler,  where  is  the  ])hint  clerk's  desk 
generally  located  ? 

A.  It  is  either  a  double  desk  occupied  jointly  by 
the  foreman  and  the  clerk,  or  an  adjacent  desk 
within  the  same  plant  office. 

Q.  Let  me  ask  you  this  *?  The  facts  that  you  have 
just  given  us  pertaining  to  the  sweet  pickle  cellar 
clerk,  are  those  descriptive  of  all  plant  clerks  in  the 
South  San  Francisco  plant  in  a  general  way? 

A.     Generally  so,  generally  so.  [17] 

Q.  Now  as  I  understand  the  set-up,  you,  as  the 
Superintendent,  in  conjunction  with  your  foreman, 
are  responsible  for  a  particular  department,  is  that 
correct  ?  A.     Correct. 

Q.  And  v)art  of  the  responsibility  includes,  of 
course,  record  keeping,  and  this  record  keeping  is 
done  by  the  plant  clerk  f  A.     Correct. 

Mr.  Scully:  Just  a  moment.  I  am  going  to  object 
on  the  ground  the  question  is  leading  and  sugges- 
tive, and  T  ask  that  it  be  stricken.  It  is  the  last  ques- 
tion, with  respect  to  which,  I  believe,  there  was  an 
answer  given  on  the  record  during  the  course  of  my 
objection. 

Hearing  Officer :     Off  the  record. 

(Discussion  off  the  record.) 
Hearins:  Officer:     On  the  record. 
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Motion  granted.  Would  you  please  rephrase  the 
question,  Mr.  Bussman? 

Q.  (By  Mr.  Bussman) :  Is  it  correct  that  you, 
as  Supeiintendent,  and  the  foremen  are  responsible 
for  a  particular  department?  A.     Yes. 

Q.  I  think  we  have  already  established  that  part 
of  the  activities  of  a  particular  department  is  the 
record  keeping  function,  is  that  correct  ? 

A.     That  is  correct. 

Q.  Now,  would  you  state  for  us,  then,  who  does 
that  record  [18]  keeping  work? 

A.  The  record  keeping  is  done  by  the  clerk  of 
that  department. 

Mr.  Bussman:  Would  it  be  correct  to  say  that 
the  plant  clerk  is  assisting  the  foremen  who  is  re- 
sponsible then,  for  record  keeping  in  his  particular 
depai^ment  ? 

Mr.  Scully:  I  am  going  to  object  on  the  ground 
that  it  is  leading  and  suggestive. 

Hearing  Officer:  Well  I  would  suggest,  Mr. 
Bussman,  is  it  correct  or  is  it  not  correct,  then. 

Q.  (By  Mr.  Bussman)  :  Is  it  correct  or  is  it  not 
correct  that  the  ]3lant  clerk  is  assisting  the  foreman 
b}'  maintaining  records  for  which  the  foreman  is 
responsible?  A.     That  is  correct. 

i\lr.  Scully :  Just  a  moment.  I  interpose  the  same 
objection.  I  believe,  Mr.  Hearing  Officer,  that  we 
should  Ivcwo  the  testimom^  from  the  witness,  rather 
than  from  coimsel.  Now,  certainly,  if  that  is  deemed 
to  be  a  question,  and  I  submit  it  is  complex  and 
compound 


vs.  Stvift  &  Co.  47 

(Testimony  of  Francis  Stewart  Sigler.) 

Mr.  Bussman:  Well,  I  am  not  so  sure  tliat  wo 
luive  not  covered  the  point,  anyway,  and  I  am  not 
going-  to  go  on  with  it  further. 

Hearing  Officer:     Well,  objection  overruled. 

The  Witness :  There  are  many  occasions  when  it 
is  necessary  that  a  foreman  be  absent  from  his  de- 
partment for  supervisory  meetings,  time  off  for  per- 
sonal business,  where  the  clerk  is  [19]  asked  to  take 
over  the  supervision  of  the  department  during  the 
short  interval  of  the  foreman's  absence. 

Q.  (By  Mr.  Bussman)  :  Do  you  have  any  de- 
partments, Mr.  Sigler,  where  there  is  not  a  plant 
clerk? 

A.  We  have  one  department  where  the  clerical 
work  requires  but  very  little  time,  and  is  mainly 
done  by  the  foreman  of  the  dei)ai'tment,  although  a 
clerk  makes  out  one  or  two  reports  in  comiection 
with  the  production  of  that  department.  That  is  the 
Pard  manufacturing  department. 

Hearing  Officer :     What  % 

The  Witness :     Pard  dog  food. 

Q.  (By  Mr.  Bussman)  :  Are  the  plant  clerks 
salaried,  Mr.  Sigler?  A.     They  are  salaried. 

Q.     Are  they  paid  for  the  current  week? 

A.  They  are  paid  each  week  for  the  current 
week. 

Q.     Are  the  supervisory  people  salaried? 

A.     Yes. 

Q.  And  are  the  supervisory  people  paid  for  tlie 
current  week?  A.     On  the  same  basis  as  clerks. 
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Q.  Do  the  plant  clerks  enjoy  the  same  vacation 
privileges  that  the  supei-visory  people  do? 

A.     They  do. 

Q.  Do  they  enjoy  the  same  privileges  with  rela- 
tion to  sickness  and  accident  benefit  payments  that 
the  supervisory  people  do?  [20]  A.     They  do. 

Q.     Are  the  plant  clerks  furnished  work  clothes? 

A.     They  are. 

Q.  Are  the  employees  in  the  plant  furnished 
work  clothes?  A.     They  buy  them. 

Q.     Do  the  plant  clerks  have  a  locker  room? 

A.     They  share  a  locker  room  wiWi  the  foreman. 

Q.  I^eferring  back  to  those  records,  which  you 
named  before  as  being  kept  by  the  plant  clerk,  are 
any  of  these  records  of  a  confidential  nature  ? 

A.  All  cost  data,  production  data  is  confidential. 
We  certainly  do  not  want  that  information  to  get 
into  competitors'  hands. 

Q.  Now,  what  people  in  your  organization  would 
know  the  contents  of  those  particular  records  relat- 
ing to  cost  and  production  ? 

A.  Myself,  the  division  superintendents,  my  as- 
sistants, foremen,  clerks,  standards  checkers  have 
access  to  that  information. 

Q.  Would  a  plant  clerk  ever  have  any  comiec- 
tion  with  a  grievance  case  in  the  particular  depart- 
ment in  which  he  was  assigned? 

A.  In  cases  involving  seniority  or  questions  of 
whether  or  not  the  employee  had  received  the  proper 
pay,  the  foreman  might  instinict  the  clerk,  and  actu- 
al] v  has  in  instance:=^  that  T  know  of,  to  secure  em- 
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pioNTiicnt  records  from  the  employment  record  [ill] 

files  to  determine  the  facts  of  the  case. 

Q.  He  accumuhites  tliis  information  foi-  tlie  fore- 
man, is  that  correct ! 

A.  Ye>;.  ho  would  secure  the  iniormation  for  the 
foreman. 

Q.  Mr.  Sigler,  relating-  back,  once  again,  to  yonr 
reference  abont  the  duties  and  resi)onsibilities,  yoii 
mentioned  computation  of  incentive  earnings. 

1  am  wondering  if  you  would  tell  us  what  you 
mean  by  "incentive  earnings."  and.  of  course,  that 
would  involve'  a  brief  devScrij)tion  of  the  standaixl 
system  ? 

A.  The  standards  })lan,  that  ^Swift  6:  Company 
has  had  in  effect  for  many  years,  is  a  ])lan  whereby 
;i  measurement  is  made  of  work  to  establish  a  nor- 
mal time  for  the  operation,  a  normal  time  for  a  jol) 
])erformed  by  a  normally  skilled  operator  under 
normal  conditions. 

The  standard  is  established  by  means  of  a  time-in- 
motion  study  in  terms  of  standard  hours.  The  pre- 
mium earnings  are  arrived  at  by  a  standai'ds  checker 
going  to  the  department  in  which  the  work  is  per- 
formed and  from  department  records,  and  from  con- 
versation with  the  foreman  and  clerk,  he  determines, 
daily,  the  work  performed  in  that  department  for 
the  preceding  day. 

It  is  expressed  and  translated  to  the  standards 
fhecking  sheet  in  terms  of  hundred  weight  produced, 
hundred  weight  shipped,  number  of  pieces  handled, 
number  of  head  of  livestock  r22]  slaughtered,  tlie 
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average  weight  of  the  animal,  the  sex,  and  in  some 
cases,  the  age  in  the  cooler  of  the  animal  or  its  com- 
ponent parts,  a  factor  in  the  application  of  the 
l^roper  standard- 
After  all  the  production  data  is  put  on  the  stand- 
ards checking  sheet  by  the  standards  checker,  he 
goes  over  that  sheet  with  the  foreman ;  the  foreman 
signs  it,  indicating  its  accuracy  so  far  as  he  is  able 
to  ascertain.  The  sheet  is  extended  by  comptometer 
operators,  total  standard  hours  arrived  at,  and  a 
premium  or  incentive  pa}^  calculated. 

The  standards  checker  must,  in  his  discussion  with 
his  foreman  and  the  clerk,  determine  if  there  are 
any  abnormal  conditions  that  occurred  that  day; 
such  as  delays,  determine  what  operations  for  which 
there  was  no  standard  that  was  applicable,  deter- 
mine the  time  for  such  delays  on  known  standard 
jobs. 

I  think  that  is  about  the  picture 
Q.     How  many  standards  checkers  do  you  have  at 
the  South  San  Francisco?  A.     We  have  five. 

Q.  Is  it  correct  or  is  it  not  correct,  Mr.  Sigler, 
from  what  you  have  said,  that  there  are  at  least 
three  figures  which  the  standards  checker  must  as- 
certain in  order  to  figure  incentive  earnings'?  Now, 
these  three  figures  would  be  the  production  data 
from  the  department  involved,  the  hours  worked  by 
the  employee  on  standards,  and,  of  course,  the  ap- 
plicable standard.  Is  that  a  correct  statement  or  is 
that  over  simplified?  p3^ 

A.     That's  statino-  it  in  condensed  form.  The  de- 
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tciniinalion  of  tlic  ])ro))('i-  standard  to  ap])ly  for  a 
job  is  a  most  important  jt)b.  Tlie  standards  checker 
must  use  the  best  of  jud,a:ment  in  ascertaining  con- 
ditions existing-  on  a  i)articuhir  day  in  order  to 
apply  the  correct  standard  to  meet  the  condition. 

Q.  Could  yon  give  us  an  a])])roximate  idea  of 
liow  many  standards  there  arc  in  effect  in  South  San 
Krmicisco?  A.     Tliere  are  several  thousand. 

Q.  In  order  to  apply  tlie  applicable  standard,  is 
it  necessary  foi*  a  standards  checker  to  know  the  job 
description  ? 

A.  He  must  have  a  thorough  knowledge  of  the 
o  I  derations  of  the  department  that  he  is  checking  in 
oi'der  to  have  the  standard  tit  the  job. 

Q.  You  mentioned  before,  I  believe  briefly  that 
there  are  several  variables  involved  as  to  which 
standard  would  be  applicable. 

Could  you  give  us  some  idea  of  what  these  vari- 
ables w^ould  be? 

A.  A  good  example  would  be  skimiing  calves. 
The  hide  of  a  calf  that's  been  in  the  cooler  four  days 
l)i»fore  skinning  is  much  more  difficult  to  remove 
than  one  that's  just  been  in  the  cooler  for  one  day. 
There  is  a  standard  for  a  calf  that  has  been  in  the 
cooler  for  four  days  and  there  is  a  separate  stand- 
ard for  one  that  has  been  in  the  cooler  for  one  day. 
The  standard  must  fit  the  job.  [24] 

Q.  Would  the  temperature  of  the  animal  make 
any  difference? 

A.  Not  so  much  as  the  age,  which  is  the  drying 
up  of  the  hide  to  the  carcass,  and  it  makes  it  harder 


52  National  Labor  Relations  Board 

(Testimony  of  Francis  Stewart  Sigler.) 

to  remove.  There  are  temperature  variables  in  some 

departments. 

Q.     And 

A.     (Continuing) :     which  would  affect  the 

standard  to  be  applied. 

Q.  And  where  does  the  standards  checker  get  this 
information  from? 

A.  He  gets  his  information  from  the  foreman 
and  the  clerk.  Those  are  his  sources  of  information. 
The  foreman  is  the  responsible  man  for  suppljdng 
him  with  proper  information,  and  he  is  aided  by  the 
clerk. 

Q.  Are  the  incentive  earnings  posted,  then,  in  the 
plant  ? 

A.  They  are  posted  on  the  plant  premises,  yes, 
for  the  operators  to  see,  one  or  two  days  after  the 
work  is  performed,  what  their  incentive  pay 
amounted  to. 

Q.  Perhaps  it  is  almost  too  obvious  to  mention, 
but  for  the  record,  could  you  give  us  a  statement  of 
what  the  result  would  be  if  an  improper  application 
of  standards  were  made  ? 

A.  If,  in  the  operator's  opinion,  he  was  inade- 
quately compensated  for  his  extra  effort  on  a  par- 
ticular day,  he  would  certainly  have  a  grievance. 

Q.  And  who  would  he  talk  to  if  he  was  under 
that  opinion'? 

A.  Well,  he  would  most  assuredly  go  to  his  fore- 
man and  raise  [25]  a  loud  protest  that  his  standards 
earnings  must  bo  in  error. 
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Q.  And  wliat  would  the  foreman's  course  of  ac- 
ti(»n  1)0  from  there  *? 

A.  The  foreman  would  cither  get  hold  of  the 
standards  checker  himself,  or  the  head  checker,  and 
he  would  demand  that  that  standard  sheet  be 
brought  back  to  the  dei)artment  for  a  recheck. 

Q.  Is  it  true  or  is  it  not  true,  that  the  improper 
application  of  standards  would  result  in  either  over- 
payment or  under  payment,  as  far  as  the  employee 
was  concerned  ?  A.     Very  definitely. 

Q.     Do  the  standards  checkers  have  any  desks? 

A.     Do  they  have  what? 

Q.     Any  desks? 

A.  They  do  most  of  their  work  in  the  plant  de- 
])artm('nt  office,  and  have  desk  facilities  in  that  office, 
usually  the  foreman's  desk  or  adjacent  desk. 

Q.  How  long  does  it  take  to  train  a  standards 
checker,  Mr.  Sigler? 

A.  Oh,  I  think  that  four  to  six  months  is  a  good 
average  time  that  it  takes  for  a  man  to  become  fully 
adequate. 

Hearing  Officer:  May  I  interrupt  here,  just  a 
numient  ?  When  you  say  in  the  plant  department 
office  that  the  standards  checker  has  his  desk,  does 
that  mean  or  does  it  not,  that  each  department  has 
an  office  in  the  plant,  separate  office,  where  [26]  the 
foreman,  the  clerk,  and  the  standards  checker  has 
his  desk? 

The  Witness:  We  have  a  number  of  offices 
throughout  our  plant.  In  some  cases,  they  are  shared 
bv  more  than  one  foreman.  We  have  instances  of 
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where  one  clerk  does  the  clerical  w^ork  for  more  than 

one  foreman. 

Mr.  Bussman:  Do  you  have  anything  else,  Mr. 
Examiner  I 

Hearing  Officer:     No. 

Q.  (By  Mr.  Bussman) :  Are  the  standards 
checkers  salaried?  A.     They  are. 

Q.     And  are  they  paid  for  the  current  week? 

A.     They  are. 

Q.  Do  they  enjoy  the  same  vacation  and  sickness 
and  accident  benefits  and  privileges  that  the  super- 
visory people  do  ?  A.     They  do. 

Q.     And  do  they  have  a  locker  room? 

A.  They  share  the  same  locker  room  with .  the 
Division  Superintendent  and  other  members  of  the 
Superintendent's  office.  It's  a  separate  room  within 
our  Superintendent's  building. 

Q.     Are  they  furnished  their  work  clothes? 

A.     They  are. 

Q.  Did  any  of  your  present  supervisors  have  ex- 
perience as  either  plant  clerks  or  standards  check- 
ers? 

A.  A  large  percentage  were  standards  checkers 
and  clerks  before  becoming  foremen.  We  consider 
that  those  jobs  are  excellent  training,  excellent  train- 
ing for  top  supervisory  jobs.  [27] 

Q.  Mr.  Sigler,  I  have  one  last  question,  and  that 
is  whether  or  not  the  plant  clerks  or  standards 
checkers  are  presently  represented  by  any  union  ? 

A.     They  are  not. 
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Mr.  Bussman:  That  is  all  I  have  for  the  time, 
Mr.  Examiner. 

Hearing-  Officer:     Off  tlie  record. 

(Discussion  off  the  record.) 
Hearing  Officer:     On  the  record.  Mr.  Scully? 

Cross-Examination 

Q.  (By  ]\lr.  Scully) :  Mt.  Sigler,  could  you  give 
us  a  brief  description  of  the  location  of  the  plant, 
and  how  it  is  divided'? 

A.  Well,  the  plant  is  located  on  East  Grand 
Avenue  in  South  San  Francisco.  It  is  divided  up 
into  a  number  of  what  we  call  deijartments.  Each 
department  has  a  function,  such  as  tlie  dressing  of 
cattle,  the  manufacture  of  Pard  dog  food,  the  curing 
of  meats,  slicing  of  bacon,  smoking  of  meats.  Those 
are  all  separate  departments. 

Q.  And  how^  many  separate  departments  are 
there  in  the  plant? 

A.  I  do  not  have  a  list  with  me.  I  Avill  have  to 
get  that  information  and  furnish  it  to  you. 

Q.     Well,  your  best  approximation? 

A.  There  are  approximately  thirty  departments, 
as  we  recognize  them. 

Q.  And  with  respect  to  these  dejjartments,  are 
they  physically  [28]  separated,  one  from  the  other? 

A.     Some  are;  some  are  contiguous. 

Q.     By  that 

A.  That  is,  within  the  same  room,  but  snnervisod 
bv  different  foremen. 
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Q.  So  that  there  are,  maybe,  no  partitions,  but 
the  operations  are  in  a  separate  portion  of  an  un- 
partitioned  room  I 

A.  Generally,  the.y  are  in  a  separate  room  or 
rooms,  that  is  correct. 

Hearing  Officer:  Well,  that  was  not  quite  your 
question.  He  did  not  quite  understand  your  question. 

Q.  (By  Mr.  Scull}^) :  My  point  is  that,  as  I  un- 
derstand it,  some  of  them  are  physically  separated? 

A.     Most  of  them  are  physical^  separated. 

Q.  But  some  are  in  the  same  room  without  a  par- 
tition, but  the  operations  are  in  different  portions 
of  that  unpartitioned  room,  is  that  correct? 

A.  Yes,  that  is  correct.  For  example,  cattle  dress- 
ing, sheep  dressing,  and  hog  dressing  are  all  in  one 
large  room,  but  no  partitions  between  the  depart- 
ments. 

Q.  But  there  are  separate  foremen  with  respect 
to  that  large  room"? 

A.  There  are  separate  foremen  for  those  depart- 
ments. 

Q.  Now,  with  respect  to  the  office  operations,  as 
distinct  from  the  plant  operations,  where  are  the 
office  operations  located  [29]  with  respect  to  the  pro- 
duction and  plant  operations  ? 

A.  You  are  referring  to  the  offices  in  which  the 
plant  foreman  and  clerk 


Q.     No.  I  am  talking  about  the 

A.     General  offices? 

Q.     (Continmng)  :     general     offices    of    the 

ompany  1 
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A.  They  are  in  l)uil(liii<;s  that  are  apart  from  the 
])lant  property. 

Q.  Wliat  type  oL'  personnel  ai'e  hjcated  in  that 
business  office  .^ 

A.  To  be  sure  that  I  understand  your  question, 
\  ()u  are  asking  as  to  the  type  of  personnel  that  we 
iiave  ill  our  general  office? 

Q.     That  is  correct. 

A.  And  we  have  a  Superintendent's  office  that 
lias  a  separate  building  from  the  general  office. 

Q.  Well,  tirst  take  the  business  office,  if  you  can 
use  that?  A.     Commercial  office? 

Q.  Commercial  office?  What  type  of  personnel 
are  in  those  ? 

A.  It  houses  the  manager,  auditor,  commercial 
people,  sales,  accounting.  That  is  the  type  of  person- 
nel. 

Q.  And  with  respect  to  office  personnel,  are  the 
office  personnel  located  in  the  business  office.  By  that 
I  mean,  stenographers,  typists,  office  clerks? 

A.  Yes,  that  type  of  personnel  is  there,  but  that 
type  of  persomiel  is  also  in  the  Superintendent's 
office.  We  also  have  tyiDists,  stenographers.  [30] 

Q.  And,  in  addition  to  the  tj^Dists  and  stenogra- 
phers, what  other  personnel  are  located  in  the  Su- 
perintendent's office? 

A.     We  have  people  who  do  cost  work. 

Q.  Could  you  describe  them  by  job  classification 
as  people  who  do  cost  w^ork  ?  What  do  you  call  them  ? 

A.     We  call  them  cost  analvsis  men,  is  a  temi  that 
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we   use   for  a   couple   of  them.   We   have   a   head 

checker. 

Q.  Now  the  head  checker,  is  he  a  head  standards 
checker  ? 

A.     He  is  a  head  standards  checker. 

Q.  And  he  is  located  in  the  Superintendent's 
office? 

A.     He  is  located  in  the  Superintendent's  office. 

Q.     Could  you  briefly  describe  his  duties? 

A.  His  main  function  is  to  teach  and  instruct 
new  checkers  in  their  duties.  There  is  a  considerable 
learning  period.  He  scrutinizes  their  work  sheets, 
from  time  to  time.  He  helps  them  investigate  claims 
of  error  by  the  foreman  or  the  workmen  in  depart- 
ments. Those  are  his  main  functions. 

Q.  Well,  as  a  matter  of  fact,  is  he  not  the  im- 
mediate supervisor  of  the  five  standards  checkers? 

A.  He  is  in  a  supervisory  capacity  over  those  five 
men,  that  is  correct. 

Q.     I  say,  the  immediate  supervisor? 

A.     He  is  the  immediate  supervisor,  that  is  right. 

Q.  Now,  with  respect  to  the  records  that  are 
maintained,  are  the  standard  check  lists,  I  believe  is 
the  term,  is  that  a  term  [31]  used  on  which  these 
entries  are  made  by  the  checkers? 

A.  It's  a  standards  checkmg  sheet,  is  the  way  it 
is  referred  to,  a  daily  checking  sheet. 

Q.  With  respect  to  the  standards  daily  checking 
sheet,  what  type  of  a  sheet  is  that?  Is  it  a  typed  or 
mimeographed  sheet? 

A.     It  is  usuallv  a  stencil  that  has  been  cut. 
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(^.     Aiul  where  is  that  cut  and  ])rei)ared? 

A.  Tliat  is  ])rei)ni"e(l  in  the  Supcriiitcndciit's  of- 
lice. 

Q.  And  is  it  a  unil'onn  sheet  For  all  of  tlic  vai-i- 
oiis  departments  in  tlie  i)hint,  to  be  used  by  the 
standards  checker '? 

A.  No,  a  special  sheet  is  j)]e2)ared,  or  slieets  are 
j)i(' pared,  for  each  department.  There's  no  sheet  that 
is  applicable  in  all  departments. 

Q.  So  that  iji  the  Sui)erintendent's  office,  de])end- 
\uiX  upon  the  department  that  the  checker  is  to  be 
working  in,  he  will  have  diiferent  types  of  checking 
sheets,  is  that  correct  ? 

A.     State  that  again,  to  be  sure  1  understand  it? 

Q.  I  said,  as  far  as  the  standards  checker  is  con- 
cerned, there  will  be  different  types  of  checking 
sheets  prepared  in  the  Superintendent's  office,  to  be 
used  by  the  standards  checker,  as  he  goes  from  one 
different  department  to  another"? 

A.     That  is  correct. 

Q.  Aiid,  with  respect  to  those  checking  sheets, 
what  entries  are  made  on  the  sheets  wdien  the  stencil 
is  prepared?  [32] 

A.  A  description  of  the  job,  which  may  occupy 
one  or  more  lines,  certain  job  constants 

Q.     Certain  job  what? 

A.  Constants,  that  are  always  the  same.  In  other 
w^ords,  they  are  not  variable  operations  from  day  to 
day. 

Q.  Would  you  say  that  you,  could  we  use  the 
tei-m  of  fixed  standards? 
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A.  Yes,  those  would  be  fixed  standards.  That  is 
applicable  to  it. 

Q.  In  addition  to  that,  what  else  would  be  on  the 
stencil  ? 

A.  The  variables  would  have  a  blank  space  for 
the  standard  itself.  Those  are  the  variables;  the 
average  weight  of  the  carcass,  the  sex,  as  in  the  case 
of  slaughtering  operations. 

Q.  But  those  would  be  listed  by  designation 
under  variables'? 

A.  They  would  be  listed  by  name,  but  the  stand- 
ard itself  is  one  that  the  checker  must  consult  with 
the  foreman  and  the  records  in  the  department  to 
obtain  the  proper  average  weight,  animal,  the  proper 
average  weight  container.  Perhaps,  in  some  cases,  it 
is  a  matter  of  trucking  distances. 

Q.  But,  whatever  those  variables  may  be  for  the 
particular  department,  there  would  be  listed  on  the 
stencil,  the  variables? 

A.  They  are  listed  on  the  stencils,  but  the  stand- 
ard itself  is  determined  by  the  checker  in  the  depart- 
ment, after  consultation  with  the  foreman  and  he 
fills  that  in  with  pencil. 

Q.     And  what  else  is  on  the  stencil  sheet '?  [33] 

A.  There  are  columns  for  standard  hours,  which 
are  filled  in  by  comptometer  operators,  who  extend 
the  volume  times  the  standard. 

Q.     Is  there  anything  else  on  this  checking  sheet  ? 

A.  Space  is  provided,  columns  are  provided  for 
the  hours  worked  by  the  operators  doing  the  work, 
the  operator's  number,  and  the  hours  that  he  has  on 
standard. 
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Q.     Anything  else? 

A.  There  are  recapituhition  columns.  There  is  a 
recapituhition  sheet  for  the  entii-e  numbei*  of  woi'k 
sjieets  that  are  attached,  'i'hei'e  may  be  one  in  some 
(le])artments;  there  may  be  as  many  as  eight  or  ten 
i]i  other  departments.  All  are  accompanied  by  a  re- 
ca])itiilati()n  sheet,  showing  the  operator's  number 
and  his  hours,  total  hours,  total  work  units,  total 
standard  hours,  from  which  the  money  calculations 
are  finally  arrived  at. 

Q.     Is  there  anything  else? 

A.  There  is  a  sheet  that  lists  the  things  that  are 
not  on  standard  which  are  delays,  the  day  work 
operations  for  which  there  is  no  applicable  stand- 
ard, guaranteed  time,  if  any. 

Q.     Anything  else? 

A.  To  the  best  of  my  recollection,  that's  what  is 
on  those  sheets. 

Q.  All  right.  Now%  who  actually  formulates  these 
various  stencils  for  the  various  departments?  In 
other  words,  who  decides  what  goes  on  there?  [34] 

A.  That  is  generally  done  by  the  time  study  mjui, 
the  time-in-motion  study  man. 

Q.     And  is  he  the  cost  analysist  ? 

A.     No,  he  is  not  the  cost  analysist. 

Q.     Where  is  he  located? 

A.     In  the  Superintendent's  office. 

Q.  And  he  makes  a  determination  as  to  what 
should  go  on  these  various  stencils,  is  that  correct? 

A.  The  head  of  the  standards  department  is  ihe 
man,  with  his  assistant  and  time  study  men.  I  am 
not  sure,  I  can't  be  sure  to  what  extent  the  checker 
may  assist  or  participate.  He  may  suggest  revisions. 
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I  'm  not  too  close  to  that,  but  mainly  it  is  done  by  the 
time  study  man,  the  head  checker,  and,  I'm  sure  in 
some  cases,  assisted  by  the  checkers  themselves  as  to 
suggestions  for  changes  in  sequence  of  jobs  that 
would  make  their  workers  clear. 

Q.  And  with  respect  to  the  standards  themselves, 
who  established  the  standards'? 

A.  Those  are  established  by  time-in-motion  study 
men. 

Q.  And  that  is  the  same  person  located  in  the 
same  place  ?  A.     That  is  correct. 

Q.  And  with  respect  to  the  variables,  who  deter- 
mines the  variables  ? 

A.  The  variable  standards  themselves  are  deter- 
mined by  the  time-in-motion  study  men,  always 
checked  by  the  head  of  the  [35]  standards  depart- 
ment, and  the  variable  standards  themselves  are 
furnished  to  the  checker  in  typewritten  form  in 
what  we  call  a  "standards  book." 

Q.  In  other  words,  in  addition  to  the  stenciled 
sheets,  there  are  also  what  you  have  just  referred  to 
as  a  standards  book  ?  A.     That  is  correct. 

Q.  And  as  I  gather  it,  then  they  have  in  there, 
typed  out  for  the  checkers,  what  the  standards  are 
as  with  the  variables?  A.     That  is  correct. 

Q.     And  who  devised  and  compiled  that  book? 

A.  The  time-in-motion  study  men  write  up  the 
standards  before  they  are  typed  and  after  they  have 
been  checked  and  are  approved  by  the  proper  super- 
visory personnel  in  the  standards  department. 

Q.  Now,  would  you  define  "the  proper  super- 
visory personnel  in  the  standards  department"? 
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A.  The  head  of  tlie  standards  de})ai'tment.  There 
are  also  Chicago  representatives  wlio  also  check 
these  standards  before  they  have  reached  the  stage 
of  final  a])|)roval,  before  they  are  ty])ed  and  become 
the  tinal  ap|)roved  standards. 

Q.  And  is  that  the  same  as  to  the  variables  that 
are  in  the  book  ? 

A.     That  includes  the  variables,  correct. 

Q.  And  any  (Oianges  that  are  made  in  either  the 
changes  or  the  variables,  are  they  devised  and  agreed 
upon  by  the  same  ]K^rsonnel  [36]  that  you  have  just 
mentioned?  A.     That  is  correct. 

Q.  And  with  respect  to  either  the  standard 
checkers  or  the  plant  clerks,  do  they  change  them 
themselves  at  any  time  or  is  that  done  only  in  the 
8u])erintendent's  office  with  the  time  study,  cost 
jinalysis  people? 

A.  Those  are  the  only  people  authorized  to 
change  the  basic  standards  themselves.  The  stand- 
ards checker  selects,  from  the  standards  book,  the 
proper  variables  to  suit  the  condition  that  exists  on 
that  particular  day. 

Q.  But  he  would  have  to  select  one  that  has  al- 
ready been  established? 

A.  He  has  to  select  one  that  has  already  been 
established,  he  does  not  establish  the  grade  himself. 

Q.  Now,  with  respect  to  these  checking  sheets, 
where  are  these  sheets  maintained  for  filing  pur- 
poses? A.     In  the  Superintendent's  office. 

Q.     In  the  Superintendent's  office?  A.     Yes. 

Q.  And  with  respect  to  the  comjDutation  of  the 
premium  or  incentive  pay,  that  you  mentioned,  is 
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that  also  done  in  the  Superintendent's  office  or  in 

the  business  office? 

A.     No,  that  is  done  in  the  Superintendent's  office. 

Q.  And,  with  respect  to  the  preparation  of  the 
checks,  whether  they  be  normal  weekl}^  checks  or 
vacation  checks  or  similiar  [37]  checks,  are  they 
done  in  the  Superintendent's  office  or  in  the  business 
office? 

A.  They  are  done  in  the  Superintendent's  office. 
Checks  are  written  in  our  timekeeper's  office. 

Q.  Now,  with  respect  to  the  five  standards  check- 
ers, do  they  report  to  work  by  punching  a  time 
clock?  A.     They  do. 

Q.     And  where  is  the  time  clock  located? 

A.  In  the  Superintendent's  building  or  rather,  a 
continuation  of  the  time  office,  which  is  part  of  the 
Superintendent's  building. 

Q.  And  with  respect  to  that  time  office,  do  not 
certain  production  workers  also  check  in  at  that  time 
clock? 

A.  The  girls  in  our  cafeteria  also  use  that  tim^e 
clock  because  of  its  location,  its  closeness  to  the 
cafeteria. 

Q.  Any  other  production  workers  use  that  same 
time  clock? 

A.  I  believe  that  a  livestock  handler  in  the  stock- 
yards also  uses  that  clock.  That's  all  I  can  recall  at 
the  moment. 

Q.  Mention  has  been  made  of  some  lockers. 
Where  are  the  lockers  that  the  standards  checkers 
use  located? 
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A.  Ill  tlic  tii'st  tioor  of  llic  SuixM-iiilcndcnt's  of- 
iice. 

Q.     And  do  tlie\'  each  have  a  se])arate  lockei''^ 

A.  "^riiere  may  be  instances  of  where  two  of  them 
occupy  the  same  locker. 

Q.  And  arc  there  any  otlicr,  are  there  any  pro- 
duction workers  [l>S]  wlio  use  that  locker  space? 

A.     Not  to  my  knowledge. 

Hearing  Officer:  Any  maintenance  men  use  the 
>ame  locker  space? 

The  AVitness :     No,  no. 

Q.  (By  Mr.  Scully)  :  Now,  with  respect  to  the 
operations  of  the  standards  checkers,  there  are  five 
standards  checkers  in  approximately  thirty  depart- 
ments, as  I  understand  it? 

A.  Yes,  that  is,  there  are  definitely  five  standards 
checkers  and  the  approximate  number  of  depart- 
ments is  thirty. 

Q.  Now,  with  respect  to  each  of  these  depart- 
ments, there  are  foremen  in  charge  of  each  of  these 
approximately  thirty  departments,  is  that  correct? 

A.  Well,  in  some  cases,  a  foreman  will  have  jur- 
isdiction over  more  than  one  department.  We  speak 
of  departments,  rather  than  foremen.  One  foreman 
may  have  jurisdiction  over  more  than  one  depart- 
ment. 

Q.  How  many  foremen  do  you  have  over  the  vari- 
ous departments? 

A,  We  have  approximately,  it  is  variable,  thirty 
to  thirty-five  foremen. 

Q.     And  with  respect  to  these  foremen,  how  many 
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plant  offices  do  you  have  for  these  thirty  to  thirty- 
five  foremen  %  A.     Approximately  tv^elve. 

Q.  And  with  respect  to  the  standards  checkers, 
do  they  do  their  work  in  any  one  of  these  twelve 
plant  offices?  [39] 

A.  Yes,  they  work  largely  in  the  twelve  plant 
offices. 

Q.  Well,  I  mean,  they  are  not  assigned  to  any 
particular  one  of  them  for  all  times? 

A.  A  checker  is  assigned  to  check  certain  de- 
partments, and  one  checker  may  check  four  or  five 
departments.  He  may  travel  from  one  plant  office 
to  another. 

Q.  In  other  words,  he  may  use  several  offices 
or  he  may  use  one? 

A.  He  may  use,  he  may  be  confined  entirely  to 
one,  as  in  the  case  of  table-ready  meats,  a  large  de- 
partment, he  is  confined  to  that  one  office.  Smaller 
departments,  he  may  have  two  or  three. 

Q.  And  it  depends  on  what  his  functions  are, 
and  where  he  is  moving  from  and  to  ? 

A.     That  is  correct. 

Q.  And  with  respect  to  the  work  that  he  does  in 
that  plant  office,  is  that  simply  filling  out  these 
stenciled  sheets  that  you  have  described? 

A.  Let  me  describe  it  in  this  fashion.  I  have 
done  standards  checking.  You,  as  a  standards 
checker,  these  standards  checkers — let's  put  it  that 
way — this  standards  checker  secures  the  time  from 
the  clerk.  That  is  usually  the  first  step.  Then  he 
obtains 
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Q.  Now,  if  T  conld  interrupt  you  tliei-e,  how  does 
lie  secure  the  time'?  Does  lie  t^o  ask  liim  foi-  some 
time  record  he  has"?  [40] 

A.  That  is  correct.  He  asks  him  I'oi-  llie  time 
record.  He  also  asks  for  various  production  rec- 
ords, wliich  are  sales  tickets,  transfer  sheets,  and 
similiar  information. 

Q.  Now  if  I  could  interrupt  you  there,  arc  tliose 
maintained  in  the  plant  office  on  a  constant  basis,  or 
is  that  just  with  I'espect  to  the  previous  day's 
(operations  ? 

A.  Some  are  maintained  bi  the  fjlant  office. 
Others  are  locked  in  vaults.  Others  are  stored,  after 
a  certain  period  of  time,  stored  in  certain  record 
rooms. 

Q.  Well  then,  as  I  understand  it,  the  standard 
checkers'  sheets  are  kept  in  the  Superintendent's 
office,  is  that  correct? 

A.     Those  are  kept  in  the  Superintendent's  office. 

Q.  All  right.  Now  with  respect  to  these  time  rec- 
ords that  you  have  mentioned,  do  they  ultimately 
come  to  the  Superintendent's  office? 

A.  Those  ultimately  end  up  in  a  vault  for  an 
indefinite  retention. 

Q.     And  where  is  the  vault  located? 

A.     There  is  a  vault  in  the,  in  our  time  office. 

Q.     That  is  in  the  Superintendent's  office? 

A.  In  the  Superintendent's  office,  and  in  some 
cases,  those  records  are  stored  in  a  larger  vault  in 
our  general  office. 
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Q.     In  the  business  office? 

A.     That  is  correct. 

Q.  All  right,  and  with  respect  to  the  thirty  odd 
departments,  [41]  how  many  departments  send  their 
time  records  to  the  Superintendent's  office? 

A.     All  time  records  are  sent  to  the  time  office. 

Q.     And  when  are  they  sent  to  the  time  office? 

A.  On  Monday  of  each  week  for  the  preceding 
week's  work. 

Q.  So  then,  the  most  time  records  are  kept  in 
any  plant  office  is  for  a  one  week  period,  is  that 
correct  ?  A.     That  is  correct. 

Q.  And  when  these  records  are  sent  into  the 
Superintendent's  office,  are  they  reviewed  by  any  of 
the  supervisory  or  clerical  personnel  in  the  Superin- 
tendent's office  before  they  are  stored? 

A.     They  are  checked  by  time  office  procedures. 

Q.  Are  they  checked  against  these  daily  sten- 
cilled checking  sheets  of  the  standards  clerks  ? 

A.     No,  there  is  no  check  on  those  at  all. 

Q.  Who,  if  anyone,  checks  these  checking  sheets 
of  the  standards  clerk  when  they  come  into  the 
Superintendent's  office? 

A.  They  are  handed  by  the  checkers  to  the  comp- 
tometer operators  for  extension.  There  is  no  prelim- 
inary checking.  There  may  be  some  exceptions  to 
that,  but  that  is  the  general  rule.  They  are  handed 
directly  by  the  standards  checker  to  the  girls  that 
do  the  comptometry  work. 

Q.  And  the  comptometer  work  is  what,  the  com- 
putation ? 
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A.  That  is  tho  oonipntation  of  tlio  standard 
hours,  the  computation  [42]  of  the  rate  of  iu'ckUk-- 
tion. 

Q.  And  when  tliat  ('om])utation  is  comyjlete,  to 
whom  do  the  comptometer  operators  submit  their 
determinations  ? 

A.  There  are  questionable  cases  where  it  goes  to 
the  head  of  the  standards  department  for  scrutiny, 
or  rather,  let's  put  it  this  way,  he  is  making  spot 
checks  regularly.  He  and  his  assistant  are  scrutiniz- 
ing these  sheets  at  least  some  of  them.  They  make 
wliat  we  call  ''spot  checks.'^ 

Q.  In  other  words,  the  standard  .-md  tho  head 
checker,  is  that  correct*? 

A.  The  head  of  the  standards  department  and 
his  assistant  and  the  head  checker  will  all  make  spot 
checks. 

Q.  When  the  spot  checks  have  ])een  made,  or 
those  that  are  not  in  the  spot  check,  are  completed, 
where  are  they  transmitted? 

A.     Where  are  thoy  transmitted? 

Q.     Yes. 

A.  The  sheet  itself  is  stored  in  a  vault  in  the 
Superintendent's  building. 

Q.     Kept  in  the  Superintendent's  building? 

A.     Yes. 

Q.  Now,  you  have  made  reference  to  emplo^Tnent 
records.  You  said  occasionally,  that  someone  will  be 
instructed  to  bring,  to  obtain  employment  record 
files. 

Where  are  those  kept? 
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A.  In  our  employment  office.  The  service  records 
of  all  [43]  employees  are. 

Q.     That  would  be  the  business  office? 

A.     No,  that  is  the  Superintendent's  office. 

Q.     The  Superintendent's  office? 

A.     The  Superintendent's  office. 

Q.  Now  with  respect  to  the  standards  checkers, 
when  they  are  going  through  the  plant,  they  have 
this  printed  booklet  and  they  have  the  stencil  and 
they  make  certain  entries.  As  I  understand  it,  they 
do  not  sign  the  stencil,  the  foreman  does  ? 

A.  The  foreman  signs  the  recapitulation  sheet, 
that  is  correct. 

Q.  And  the  foreman  reads  it  and  checks  it,  is 
that  correct?  A.     Yes,  he  looks  it  over. 

Q.  And  if  an  error  occurs,  does  he  correct  the 
error  ? 

A.  He  calls  the  standards,  calls  for  the  stand- 
ards checker  to  bring  the  sheet  back  to  the  depart- 
ment, and  he  will  go  over  it  with  that  standards 
checker,  and  in  some  cases,  the  head  checker. 

Q.  Well  then,  as  I  understand  it,  the  standards 
checker  is  not  there  personally.  He  leaves  the  sheet 
there  for  the  foreman  to  sign,  is  that  it? 

A.  No,  he  takes  the  sheet  with  him  after  he  has 
completed  the  sheet.  He  hands  it  to  the  foreman  for 
signature,  and  the  sheet  is  then  taken  by  the  stand- 
ai-ds  checker  directly  to  the  standards  office  in  the 
Superintendent's  office.  [44] 

Mr.  Scully:     Well,  the  point  I  am  making  is,  as 
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the  standards  checker  hands  it  to  the  foreman  and 
lie  checks  it,  and  the  foreman  finds  a  mistake  in  that 
stencilled  sheet 

The  Hearing"  Officer:     Before  signing  it? 

Q.     (By  Mr.  Scully)  :     before  signing  it,  does 

he  then  make  the  corrections? 

A.  No,  not  the  standards,  no  one  is  permitted  to 
make  alterations  on  that  but  the  standards  checker 
himself.  He  is  responsible  for  that  sheet. 

Q.  And  does  the  foreman  tell  him  to  make  a  cer- 
tain entry? 

A.  The  foreman  may  cite  an  error,  what  he 
thinks  is  an  erroi',  and  ask  him  to  recheck  it. 

Q.     All  right. 

A.  The  foreman  has  no  authority  to  put  uno 
single  thing,  one  single  figure  on  that  sheet.  That  is 
the  standards  checker's  job. 

Q.  And  if  there  is  an  error,  and  the  standards 
checker  will  not  correct  it,  does  the  foreman  then 
sign  it?  A.     No,   sir. 

Q.     What  does  he  do  then? 

A.  Any  question  of  error  that  the  standards 
checker  will  not  affirm,  or  will  not  correct  by  putting 
in  a  corrected  figure,  or.  in  other  words,  if  he  lias 
reason  to  believe  that  information  given  him  is  in- 
correct, he  will  discuss  the  matter  with  the  head 
checker  or  the  head  of  the  standards  department, 
Avhichever  one  [45]  happens  to  l)e  available  at  the 
time. 

Q.     In  other  words,  he  will  then  go  to  the  head 
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checker,    or    to    the    standards    department    head, 

rather  than  instructing  the  standards   checker  to 

make  a  correction  before  he  would  sign  it,  is  that 

correct? 

A.    You  mean,  are  you  speaking  of  the  foreman  ? 

Q.     The  foreman. 

A.     That  the  foreman  will  go? 

Q.    Yes. 

A.  In  a  case  of  that  soii:,  and  that  would  be  a 
rarity,  of  where  a  standards  checker  would  refuse 
to  put  in  information  given  him  by  the  foreman, 
the  standards  checker  would  go  to  the  head  of  his 
department  and  describe  that  situation.  I  am  cer- 
tain that's  what  he  would  do.  A  situation  like 
that  would  be  a  rarity,  I  am  sure.  I  don't  know  of 
any  such. 

Q.  Well,  as  I  understand  it,  it  is  the  foreman, 
and  not  the  standards  checker,  who  signs  the  sheet  ? 

A.  He  signs  the  sheet  to  indicate  that  he  has 
seen  it  and,  to  the  best  of  his  knowledge,  it  is  cor- 
rect. That  is  the  purpose  of  his  signature,  that  he 
has  seen  it. 

Q.  But  the  foreman  is  the  one  who  signs  it,  not 
the  standards  checker? 

A.     The  foreman,  that  is  correct. 

Q.  Now  with  respect  to  the  standards  checker, 
v-.liat  data  does  he  obtain  from  the  plant  clerk 
with  respect  to  these  stencilled  [46]  sheets  ? 

A.     I  didn't  get  your  question. 

Q.  What  data  does  the  standards  checker  obtain 
from  the  plant  clerk  with  respect  to  these  stencilled 
sheets  ? 
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A.  The  majority  of  information  tliat  tlic  stand- 
.•)i'(ls  clieclaM-  puts  on  the  stniifhirds  cliecjkinj^'  sheets, 
tliat  is  the  production  data,  comes  from  records 
that  are  made  out  by  the  department  clerk. 

Q.  In  other  words,  that  is  the  type  of  product  the 
individual  had  worked  on,  the  hours  of  work,  and 
tilings  of  that  nature,  is  that  it? 

A.     That  is  correct. 

Q.  And  with  respect  to  that  data,  does  he  simply 
copy  what  is  on  the  records  of  the  plant  clerk? 

A.  He  translates  that  informntion  to  the  stand- 
ards sheets.  I  say  that  he  translates  it,  because  he 
has  to  take  the  information  that  are  on  what  we  call, 
'' department  records,"  and  adapt  it  to  the  standard 
sheets. 

Q.  What  data  does  he  take,  and  how  does  he 
adapt  it?  Describe  that  to  the  Hearing  Officer  and 
myself. 

A.  T  will  use  my  curiiii^;  cellar  example,  with 
w^hich  I  am  so  familiar,  because  I  was  once  clerk 
of  that  department  myself. 

Q.     All  right. 

A.  The  product  that  goes  in  to  cure  each  day  is 
on  a  record  sheet  made  out  by  the  clerk,  but  the 
standards  checker  must  ask  [47]  the  clerk  what  loca- 
tion in  the  curing  cellars  the  product  was  put  down. 
That  is  necessary  because  there  are  standards  to 
cover  the  varying  distances  from  what  we  call  the 
green  grading  area  to  the  put- down  area,  invohdng 
considerable  trucking  labor. 

Q.     So  then,   as  I  nnderstand   it,   on   the   plant 
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clerk  sheets,  there  is  certain  data  that  is  not  present 
with  respect  to  the  location  of  products,  is  that  cor- 
rect? 

A.  That  is  right,  which  the  standards  checker 
must  ascertain,  either  from  the  clerk  or  foreman. 

Q.  All  right,  and  when  the  clerk  tells  him,  he 
just  makes  that  entry?  He  does  not  make  any  physi- 
cal inspection  to  verify  that  data,  is  that  correct? 

A.  There  might  be  occasions  when  he  might  ques- 
tion the  accuracy  of  information,  as  he  understands 
it,  and  he  might  go,  physically  check  it.  I  have  done 
that  myself,  when  I  have  checked  standards  sheets. 

Q.  If  the  standards  checker  and  the  clerk  do  not 
agree,  what  happens  then? 

A.  The  next  logical  step  would  he  to  call  the 
foreman  into  the  picture,  if  they  can't  get  agree- 
ment. I  am  sure  they  will  call  in  the  head  of  the 
standards   cheek    cannot   agree,   then    it   would    fto 

Q.  So  then,  if  the  foreman,  the  clerk,  and  the 
standards  checker  cannot  agree,  then  it  would  go 
back  into  the  Superintendent's  office  via  the  stand- 
ards and  the  head  checker,  is  that  correct?  [48] 

A.     That  is  correct. 

Q.  Now,  with  respect  to  the  compensation  paid 
to  the  standards  checker,  the  testimony  is  that  they 
are  paid  on  a  salary  basis,  is  that  correct? 

A.     Correct. 

Q.  If  they  had  an  unexcused  absence  during  a 
work  week,  is  there  any  deduction  made  for  this 
from  their   salarv? 
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A.  Depended  upon  their  serviee  and  tlic  par- 
ticular conditions  sun'oundini;"  that  ahsence. 

Q.  Well,  could  you  explain  a  little  further  on 
that? 

A.  Ordinarily,  salaried  employees,  who  are  ah- 
sent  due  to  some  illness 

Q.     I  am  just  talkini;-  al)out  unexcused  absences? 

A.  An  unexcused  absence,  oh,  I  misunderstood. 
An  unexcused  absence;  you  are  talking  specifically 
about  a  standards  checker  or  clerk  or  any  salaried 
employee  ? 

Q.     No,  standards  checker,  only? 

A.  The  unexcused  absence  of  standards  checker 
or  any  salaried  employee  at  Swift  &  Company  must 
be  explaiaied  before  he  is  paid,  or  he  is  not  paid, 
de])ending'  ui)on  the  circumstances  of  his  unex- 
cused, unexplained  absence.  He  may  conceivably  be 
able  to  talk  liis  way  out  of  it. 

Q.  So  it  may  or  may  not  be  deducted,  depending 
upon  the  nature  of  his  excuse,  is  that  correct  ? 

A.  That  is  true  of  anyone,  and  irregardless  of 
the  length  of  [49]  their  service.  They  must  have  a 
reason  for  being  away  that  is  a  logical  reason  be- 
fore they  are  paid. 

I  might  add,  that  w^e  have,  it's  such  a  situation  as 
non-existent,  as  far  as  I  know.  I  don't  know  of  any 
such  case  of  an  unexcused  absence.  I  can't  recall 
one. 

Q.  Now,  references  have  been  made  to  sick  and 
accident,  or  health  and  welfare  benefits  that  are  pay- 
able to  the  standards  checkers  and  to  the  clerks. 
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Do  you  have  sick  and  accident  or  health  and  wel- 
fare benefits  payable  to  the  production  employees 
presently  represented  by  the  Petitioner? 

A.     We  do. 

Q.  And  how  do  they  differ  from  the  health  and 
welfare  and  sickness  and  accident  benefits  paid  to 
the   standards  checkers'? 

A.     They  are  essentially  the  same. 

Q.     They  are  essentially  the  same  ? 

A.     They  are  essentially  the  same. 

Q.     And  reference  has  been  made  to  vacation  pa.y. 

A.  Let  me  go  back  over  that  question  again.  I 
want  to  be  certain  that  I  am  not  confused.  Are  you 
talking  about  hospitalization,  medical,  surgical, 
benefits  or  pay  for  illness  when  sick? 

Q.  I  am  talking  about  whatever  the  sickness  and 
accident  benefits  that  you  testified  to,  that  the 
checkers  got,  that  was  comparable  to  the  supervisory 
personnel,  as  you  used  the  term? 

A.  Well,  I  wish  to  correct  my  statement.  There 
is  a  difference  [50]  in  the  sickness  and  accident  pay 
to  salaried  employees  as  distinguished  from  the 
hourly  paid  plant  employees.  I  misunderstood  your 
question. 

Q.     Would  3^ou  explain  the  difference,  please? 

A.  Plant  employees,  represented  hj  the  bargain- 
ing unit,  are  paid  for  sickness,  dependent  upon  their 
length  of  service. 

Q.  How  are  the  checkers,  standards  checkers, 
paid? 

A.     (Continuing)  :    and  our  plant  employees, 
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production  workers  are  paid  so  much  half  pay  for 
each  year  of  service,  whereas,  the  salaried  employee 
receives  a  full  pay,  as  compared  to  half  pay. 

Q.  In  other  words,  the  distinction  is  the  amount 
of  the  pay?  A.     The  amount  of  pay. 

Q.  Now  with  respect  to  this  hospitalization  hene- 
fit,  that  you  refer  to? 

A.  That  is  where  I  misunderstood  your  ques- 
tion. As  far  as  the  hospital,  medical,  surgical  l^ene- 
tits  are  concerned,  there,  the  salaried  employees  re- 
ceive essentially  the  same  benefits  as  do  the  pro- 
duction workers. 

Q.  And  that  is  under  a  plan  of  Swift  &  Com- 
pany ? 

A.     That  is  the  Swift  &  Company  plan. 

Q.  And  with  respect  to  the  sickness  and  accident 
half-pay  that  you  mentioned,  that  is  paid  to  the 
jjroduction  workers,  is  that  as  a  result  of  a  pro- 
vision in  the  collective  bargaining  agreement  with 
the  petitioning  Union?  [51] 

A.     That  is  right. 

The  Hearing  Officer :     ^lay  I  ask  a  question  here  ? 

Are  the  clerks,  typists,  and  stenogi-aphers  in  the 
Superintendent's  office  and  the  commercial  building 
also  on  a  salaried  basis? 

The  Witness:     They  are  all  on  a  salaried  basis. 

The  Hearing  Officer:  All  the  employees  in  the 
Superintendent's  building  and  the  commercial  build- 
ing? 

The  Witness:  And  the  commercial  building,  all 
on  a  salaried  basis. 
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Q.  (By  Mr.  Scully) :  And  with  respect  to  the 
office  clerical  and  the  ones  of  the  Superintendent's 
building,  do  they  also  receive  sickness  pay? 

A.  The  office  clerical  people  in  the  Superintend- 
ent's building? 

Q.     Yes. 

A,  They  are  handled  identically  the  same  as  the 
standards  checkers  and  all  salaried  personnel  in  the 
Superintendent's — mider  the  Superintendent's  jur- 
isdiction. 

The  Hearing  Officer :     Off  the  record. 

(Discussion  off  the  record.) 

The  Hearing  Officer:     On  the  record. 

Q.  (By  Mr.  Scully)  :  Now,  if  we  may  go,  just 
for  the  moment  now,  to  the  plant  clerks,  as  distinct 
from  the  standards  checkers  that  you  have  men- 
tioned, could  you  give  me  the  number  of  [52]  plant 
clerks  that  there  are  employed? 

A.     There  are  twelve. 

Q.     Twelve  plant  clerks? 

A.     Twelve  plant  clerks. 

Q.  So  that  we  can  get  the  designation  of  the 
people,  in  addition  to  their  position,  could  you 
describe  by  name,  who  the  standards  head  is  ? 

A.  It  is  William  A.  Turnbull,  T-u-r-n-b-u-1-1. 
He's  the  head  of  the  standards  department. 

Q.  And  who  is  immediately,  who  is  his  immediate 
assistant?  A.     L.  A.  Wright,  W-r-i-g-h-t. 

Q.     And  that  is  the  individual  referred  to  as  the 
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assistant  liead?  A.     Tliat  is  correet. 

Q.  And  with  respect  to  the  head  checker,  could 
you  describe  him  by  name? 

A.     Knycp  Welch,  R-o-y-c-o,  AV-c-l-c-li. 

Q.  Now  with  respect  to  the  plnnt  clerks,  who 
arc  a})])r()xiniately  twelve  in  rninihei-,  T  ti^ather  that 
some  of  those  clerks  work  for  a  number  of  these 
thirty  to  thirty-five  foremen,  is  that  correct? 

A.     That  is  correct,  yes. 

Q.  Now,  with  respect  to  the  plant  offices,  is 
there  a  clerk  in  each  one  of  these  plant  offices  or 
are  there  more  plant  offices  than  there  are  plant 
clerks?  [53] 

A.  There  are  approximately  the  same  number  of 
offices  as  there  are  plant  clerks. 

Q.  Aiid  with  respect  to  the  plant  clerks,  do  they, 
like  the  checkers,  go  from  one  office  to  the  other, 
or  do  they  stay  in  one  office? 

A.  The  majority  of  them  stay  in  one  office.  We 
do  have  instances  of  some  two  or  three  men  who  do 
ti-avel  to  a  second  office.  I  don't  believe  that  any 
clerk  uses  more  than  tw^o  offices  to  a  department. 

Q.  Now  you  described  the  duties  of  the  plant 
clerk,  such  as  keeping  time  records  and  weighing 
products  and  things  of  that  nature.  When  they  are 
doing  such  items  as  weighing,  where  are  they  located 
in  relationship  to  production  employees? 

A.  They  are  located,  in  most  instances,  within 
the  confines  of  the  department  where  the  work  is 
performed.  There  are  exceptions  to  that.  Tliere  are 
several  exceptions  to  it.    It's  l)otii  ways.    Tn  other 
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words,  some  are  actually  within  the  confines  of  tlie 
work  room  and  others,  they  are  in  a  separate  room 
or  building. 

Q.  And  so  then,  they  are  moving  about  within  the 
departments  where  these  production  people  are 
working,  is  that  correct? 

A.  To  a  limited  extent.  AAHien  they  travel  from 
one  office  to  another,  that  is  about  the  extent  of  it, 
excepting  vrhen  they  relieve  the  foreman  for  a  short 
period  of  time,  in  which  case,  they  are  actually 
out [54] 

Q.  Well,  I  am  not  talking  about  relieving  the 
foreman.  I  am  talking  about  when  they  are  per- 
forming what  you  described  as  their  duties,  and  the 
one  I  am  giving  you  for  an  example  is  weighing 
products  as  they  are  going  in. 

A.  That  is  done  within  their  plant  office.  In  other 
words,  that  scale  is  inside  the  plant  office  so  that  the 
load  of  products,  which  is  just  immediately  outside 
the  office,  is  weighed  by  the  clerk  who  is  inside  his 
office  with  the  beam  end  in  where  he  can  make, 
rather,  manipulate  it. 

Q.  Does  he  put  the  material  on  the  scale  and  take 
off  the  material,  or  comi3ute  the  measurement? 

A.  He  does  nothing  of  that  sort.  He  only  manipu- 
lates the  scale. 

Q.  And  who  does  the  putting  on  and  off  of  the 
scales'?  A.     The  production  workers. 

Q.  And  they  are  immediately  adjacent  to  him 
as  this  is  going  on?  A.     Correct. 

Q.     And  with  respect  to  the  trucking  of  the  ma- 


vs.  Swift  d  Co.  81 

(Testimony  of  Francis  Stewart  Siller.) 
terial,  say,  from  time  to  time  lie  will  t(>il  the  pro- 
duction workers  to  wliicli   place  llicy  should  truck 
the  material  ?  A.     That  is  ri^lit. 

Q.     It  is  the  same  situation  there? 

A.  He  instructs  them.  I  gave  tlie  instance  of  the 
curing  cellar,  which  I  know  so  well  fi-om  personal 
experience,  where  he  [55]  directs  them  to  the  area 
in  the  cellar,  curing  cellar,  that  the  product  is  to  he 
stored.  That  goes  on  his  records. 

Q.  And  as  I  miderstand  it,  with  respect  to  the 
tierce,  I  believe  that  is  the  proper  pronunciation? 

A.     Yes. 

Q.  The  importance  there  is  in  the  proper  moving 
of  that  so  that  it  can  cure  properly,  is  that  right? 

A.  That  is  right.  He  visually  instructs.  He  points 
out,  he  designates  the  barrels  that  are  to  be  moved. 

Q.  But  I  mean,  the  point  of  the  moving  is  the 
curing  process  in  the  course  of  the  production? 

A.  That  is  the  curing  process,  and  he  actually 
sees  the  product  and  designates  what  tierces  are  to 
be  moved  because  all  are  not  moved  at  the  same 
time. 

Q.  And  the  moving  from  one  place  to  the  other 
is  the  most  important  thing  in  the  production  of 
that  particular  product? 

A.     That  is  right. 

Q.  You  also  mentioned  that  this  clerk  makes  out 
vacation  slips  for  the  employees. 

When  he  makes  those  out,  does  he  hand  those  to 
the  employees  or  do  they  go  to  the  plant  Superin- 
tendent's office  or  the  business  office? 
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A.  Those  vacation  slips,  as  we  call  them,  are 
handed  hj  the  clerk  or  the  foreman  to  the  time- 
keeper. 

Q.     Now  the  timekeeper  is  located  where?  [56] 

A.     In  the  Superintendent's  building. 

Q.  And  you  say  they  are  handed  by  the  clerk  or 
by  the  foreman.  Which  is  the  general  practice,  the 
foreman  or  the  clerk? 

A.     I'd  say  it's  50-50  perhaps. 

Q.  In  other  words,  they  leave  the  plant  and  go 
over  to  the  separate  building  and  hand  them  in  ? 

A.     And  hand  them  over. 

Q.  And  then  the  computations  are  made  then  in 
the    Superintendent's   office?  A.     Correct. 

Q.  Now  you  mentioned  that  from  time  to  time,  if 
the  foreman  is  absent  from  the  department,  that  the 
clerk  is  asked  to  take  over  temporarily  and  take  on 
his  duties  as  plant  clerk?  A.     That  is  true. 

Q.  Is  it  not  also  true  that  the  production  em- 
ployees, from  time  to  time,  are  asked  to  do  the  same 
thing? 

A.  Yes,  we  have  production  employees  that  are, 
that  relieve  supervisors  and  are  paid  an  appropriate 
rate  for  such  responsibility. 

Q.  Now  with  respect  to  the  plant  clerks,  as 
distinct  from  the  standards  checkers,  do  they  also 
check  in  by  punching  a  time  clock? 

A.     They  punch  a  time  clock. 

Q.     And  where  is  the  time  clock  located? 

A.  The  majority  of  them  punch  the  clock  which 
is  in  closest  [57]  proximity  to  their  office. 
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Q.  Wliicli  is  used  by  the  otlior  production  em- 
ployees? A.     That  is  correct. 

Q.  Aiid  with  respect  to  lockers,  do  they  use  lock- 
ers still? 

A.  The  clerks  have  lockers  in  the  same  room 
with  our  foreman. 

Q.  And  where  is  this  room  that  the  lockers  are 
bi? 

A.  It  is  located  in  our,  what  we  call  our  main 
dressing  room  building,  which  is  a  separate  building. 
It  is  a  dressing  room  building. 

Q.  And  do  production  employees  use  that  locker 
i-ouni  ? 

A.  They  don't  use  that  same  room.  They,  there 
are  other  rooms  in  the  same  building  that  are  the 
locker  rooms  for  the  production  workers. 

Q.  Now  with  respect  to  the  various  records  that 
are  kept,  you  have  stated  that  all  cost  of  production 
data  is  confindential. 

Now,  what  do  you  mean  by  the  term,  "confi- 
dential" i 

A.  Records  are  confidential  that  we  only  wish 
to  have  accessible  to  supervisory  pei'sonnel. 

Q.  Now,  do  you  mean  that  the  time  standards 
are  confidential  or  the  production  standards  are  con- 
fidential ?  Just  what  do  you  mean  ?  Are  the  premium 
rates?  What  is  it  that  is  confidential  in  these,  the 
''data,"  as  you  use  the  term? 

A.  There  are  degrees,  I'm  sure,  of  confidential 
records. 
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Q.     Well,  let  me  ask  you 

A.  Some  are  liighly  confidential,  others  are  not 
as  confidential,  [58]  for  example,  cost  data. 

Q.  Let  us  take  the  standards  first,  those  that  are 
standards  and  those  that  are  variable.  Is  it  not  true 
that  any  employee  can  ask  what  the  standards  are 
on  any  job  that  he  is  on? 

A.     They  have  that  right. 

Q.  And  with  respect  to  the  rates  of  pay,  is  it 
not  true  that  any  employee  can  ask  for  that  in- 
formation ? 

A.  Rates  of  pay  for  production  workers  are  ne- 
gotiated and  are  available  for  all  employees. 

Q.  And  with  respect  to  the  time  studies,  is  it 
not  true  that  the  information  of  the  time  study  is 
also  available  to  the  union  representatives? 

A.     That  is  correct. 

Q.  Well,  could  yoii  tell  me  what  of  this  data  is 
not  available,  either  to  the  employees  or  to  the 
Fnion? 

A.  You  are  talking  of  standards,  standards 
alone  ? 

Q.  Any  of  this  data  that  is  compiled  by  either 
the  plant  clerk  or  by  the  standards  checker? 

A.  We  consider  all  cost  data  and  production  rec- 
ords to  be  confidential. 

Q.  All  right.  Now  as  far  as  production  records, 
what  are  the  factors  in  production  records  that  are 
confidential  ? 

A.  We  most  assuredly  are  not  anxious  for  com- 
]3etitors  to  know  our  costs. 
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Q.  Well,  I  am  not  speaking  now  of  your  com- 
})etitors.  I  am  [59]  speakinp^  of  the  employees  and 
tlie  nnion  rcpreseiitatixc^s  in  tliis  planl. 

A.  We  still  consider  that  information  confi- 
dential. 

Q.  Now,  is  it  not  trne,  or  rather,  before  T  ask 
you  this  question,  for  the  purpose  of  advisin.G^  you 
on  the  basis  of  the  question,  I  will  hand  you  a  docu- 
ment dated  September  24,  1954,  from  a  K.  M. 
Richardson,  General  Superintendent,  as  a  basis  for 
the  question  I  am  about  to  ask  you. 

Now,  I  ask  you,  is  it  not  true  that  the  Union  has 
the  right,  at  any  plant  where  tliey  have  bargaining- 
rights,  to  select  a  member  to  be  trained  in  time 
study  and  the  incentive  plan  and  practices,  depend- 
ing upon  the  number  of  employees,  they  may  have 
two  or  more  so  selected,  and  that  they  a.re  tlien 
trained  by  the  company  and  made  familiar  with  the 
procedure  of  the  company,  and  that  as  far  as  the 
companies,  themselves,  are  concerned,  that  they  will 
be  given  an  opportunity,  as  representatives  of  the 
imion.  and  without  loss  of  pay,  to  enter  into  a  re- 
view of  all  the  standards  that  may  be  in  dispute 
under  the  collective  bargaining  agreement? 

A.     Standards,  yes,  standards  only. 

Q.     Well,  does  that  include  time  studies? 

A.  That  includes  time  studies.  That  is  standards 
and  standards  alone.  You  mentioned  the  cost  data, 
and  I  exclude  that. 

Q.  Now  with  respect  to  the  production  standardi-% 
as  distinct  from  time  standards,  I  will  ask  vou  if  the 
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collective  bargaining  [60]  agreement  existing  be- 
tween the  Petitioner  and  the  Company  does  not 
also  provide,  in  Article  7,  Section  No.  3C,  that  where 
any  standards  are  to  be  changed  or  are  to  be  applied 
to  new  operations,  that  not  only  shall  the  employee 
be  advised,  but  that  the  Union  shall  also  have  cer- 
tain rights  with  respect  to  the  production  records  ? 

A.     That  is  very  clearly  spelled  out. 

Q.  Now  as  I  understand  it,  there  is  one  point 
that  we  are  not  clear  on,  and  that  is  some  data  which 
you  refer  to  as  ''cost  data.'' 

Could  you,  for  the  information  of  the  Hearing 
Officer  and  myself,  clarify  what  you  mean  by  cost 
data  which  is  confidential? 

A.  Indeed  I  can.  Our  plant  clerks  make  out, 
usually  on  a  weekly  basis,  cost  reports  which  show 
the  various  component  parts  of  our,  of  what  the 
cost  is  to  us  to  manufacture  that  product. 

Q.  Now,  what  are  the  component  parts  that  you 
make  reference  to?  What  are  they? 

A.     Those  are  supplies,  supply  costs,  labor  costs. 

Q.     Now  first  of  all,  take  supply  costs. 

AVliat  do  you  mean  l)y,  "supply  costs"? 

A.  The  cost  of  the  container  in  which  the  prod- 
uct is  packaged. 

Q.  All  right,  and  with  respect  to  labor  costs, 
what  do  you  mean  by  "labor  costs"?  [61] 

A.  The  actual  cost  as  we  have  determined,  from 
our  standards  department  accounting  procedures, 
the  actual  cost  of  labor  to  package  that  particular 
product. 
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Q.     And  what  other  factor's  come  within 

A.     There  are  repair  costs. 

Q.  That  is,  repair  costs  generally  in  the  dejiart- 
ment  ? 

A.     There  are  steam  and  power  costs. 

Q.  But  I  say,  the  repair  costs  generall}-  in  that 
department  *? 

A.  That  department,  as  applicable  to  that  de- 
partment. 

Q.     And  you  say  steam  costs? 

A.     Steam  and  power,  yes. 

Q.  Now  is  that  steam  and  power  broken  down  as 
to  the  department  or  the  department  of  steam  and 
power? 

A.  That  is,  it  is  broken  down  for  eacli  depart- 
ment, that  is  correct. 

Q.     Who  breaks  that  down  for  each  department? 

A.  In  some  instances,  it's  by  actual  pounds  of 
steam  used  in  a  certriin  (>])('ratio]i,  sncli  as  a  retort. 

Q.  And  in  other  instances? 
I  A.  I  would  have  to  consult  with  my  chief  en- 
gineer to  see  just  how  he  does  break  that  down  and 
furnish  it  to  the  several  departments.  We  have  some 
departments  use  very  little  and  others  use  much, 
actually,  we  can't  obtain  accurate  costs  unless  we 
break  it  down  to  fit  the  particular  operation  re- 
quiring steam. 

Q.  Now  in  addition  to  those  four,  what  are  the 
other  factors  [62]  that  you  place  in  this  category  ? 

A.     There   are   various   overhead   costs   tliat   are 
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also  applied  to  the  package  or  the  product  in  ques- 
tion, so  that  all  added  together,  we  know 

Q.  If  I  may  interrupt  you,  overhead  costs,  what 
dt;  you  mean  by  ' '  overhead  costs ' '  ^ 

A.  That's  our  commercial  expense,  our  selling 
expense,  our  supervisory  expense. 

Q.  All  right,  now  with  respect  to  the  container 
cost,  who  obtains  that  information  and  to  whom  is  it 
transmitted  for  the  computation  of  this  cost  data"? 

A.  The  foreman  or  the  clerk,  either  may  obtain 
that  information  from  the  purchasing  department. 

Q.  And  the  purchasing  department  is  located  in 
the  Imsiness  office? 

A.     In  our  general  office,  the  business  office. 

Q.  The  business  office,  so  that  is  obtained  from 
the  business  office  and  placed  upon  a  cost  sheet,  is 
that  right?  A.     Right. 

Q.  All  right.  The  labor  cost,  from  whom  is  that 
obtained  and  to  whom  is  it  transmitted  ? 

A.  It  is  obtained  from  the  standards  department 
in  the  Superintendent's  office. 

Q.  That  is  from  the  standards  department, 
Superintendent's  office.  [63] 

The  repair  costs,  from  whom  is  that  obtained 
and  to  whom  is  that  transmitted? 

A.  That  is  obtained  from  our  supervisor,  our 
chief  engineer,  and  master  mechanic,  or  clerk. 

Q.     And  where  is  that  located? 

A.     In  the  Superintendent's  office. 

Q.     The  Superintendent's  office. 
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And  the  steam  and  power,  from  wliom  is  that 
obtained  and  to  whom  is  that  transmitted? 

A.  Also  from  information  that  is  accumulated 
by  our  supervising  enji^ineer,  our  chief  engineer,  and 
'iio  clerk. 

Q.     Again,  the  Superintendent's  office? 

And  the  overhead  cost,  from  whom  is  that  ol)- 
tained  ? 

A.  That  is  obtained  from  our  accounting  depart- 
ment. 

Q.     And  that  is  in  the  business  office? 

A.     That  is  in  the  business  office. 

Q.  All  right,  now  when  that  is  obtained,  and  you 
say  it  is  usually  obtained  by  the  foreman  or  by  the 
clerk? 

A.  The  clerk  who  makes  out  these  cost  reports 
usually  is  the  man  who  contacts  the  department 
from  which  this  information  must  be  obtained. 

Q.  Then  he  makes  it  on  some  sort  of  a  sheet,  is 
that  correct? 

A.     It  is  made  out  on  a  regular  form. 

Q.     The  form  supplied  to  him  by  the  Company? 

A.  That  is  correct,  and  it  may  list  one  product 
or  it  may  [64]  list  forty  products,  as  is  the  case  in 
our  department. 

Q.  And  then,  that  is  transmitted  to  whom,  by  the 
clerk? 

A.  It  goes  to  the,  one  copy  goes  to  the  Superin- 
tendent's office,  one  copy  goes  to  our  Chicago  Gen- 
eral Superintendent's  office,  a  copy  goes  to  com- 
mercial departments,  who  use  it  in  their 
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Q.     But  it  is  not  retained  in  the  plant  office  ? 

A.     Copies  are  retained  in  the  plant  office,  yes. 

Q.  And  how  long  are  they  retained  in  the  plant 
office? 

A.  I  don't  know,  off  hand.  We  have  a  schedule 
for  retention  time  for  all  reports.  It  may  vary  from 
three  months  to  indefinitely,  depending  upon  the 
importance  of  the  report. 

Q.     You  say  the  importance  you  attach  to  it? 

A.  The  importance  insofar  as  it,  whether  or  not 
it,  the  product  in  question,  has  been  disposed  of,  has 
been  sold.  These  records  also  include  volume  data, 
along  with  cost  data. 

Q.  Now,  you  mentioned  you  kept  certain  records 
in  a  vault. 

You  do  not  keep  these  records  in  a  vault  then, 
is  that  it? 

A.  No,  generally  speaking,  these  cost  records 
are  not  kept  in  a  vault,  no. 

Q.  Is  there  any  Company  policy  why  you  keep 
certain  types  of  records  in  a  vault  and  other  records 
not  in  a  vault? 

A.  Time  office  recoi'ds,  payroll  records,  Ave  keep 
indefinitely. 

Q.  No,  but  I  say,  why  you  keep  them  in  a  vault 
as  distinct  in  not  keeping  them  in  a  vault? 

A.  Destruction  by  fire  would  be  one  of  our  rea- 
sons, and  also,  [65]  the  fact  that,  what  shall  I  say, 
we  just  want  them  under  lock  and  key,  because  we 
don't  want  everyone  having  access  to  them. 
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Q.  But,  with  respect  to  these  confidential  cost 
data,  they  are  not  ke])t  undei-  vault? 

A.     No,  they  are  not  kept  under  vault. 

Mr.  Scully:     That  is  all  I  have. 

The  Hearing  Officer:  Have  you  any  fui'ther 
questions,  Mr.  Bussman? 

Mr.  Bussman:  Yes,  sir,  I  do,  just  a  few.  1  am 
wondering  if  you  had  anything?  If  you  do  not,  I 
would  like  to  ask  for  about  three  minutes,  if  T 
may,  and  I  will  be  right  back? 

The  Hearing  Officer:  All  right.  We  will  now 
take  a  short  recess. 

(Short  recess.) 

The  Hearing  Officer:  All  right,  Mr.  Bussman, 
you  may  proceed. 

Redirect  Examination 

Mr.  Bussman:  Before,  reference  was  made  to 
the  head  standards  checker,  and  I  believe  Mr. 
Scully  referred  to  him  as  the  supervisor,  which  he 
is  in  fact. 

I  was  just  wondering  if  the  Petitioner  is  making 
any  claim  for  Mm  ? 

Mr.  Scully:     No. 
By  Mr.  Bussman: 

Q.  Mr.  Sigler,  to  help  clear  up  the  confidential 
nature  of  the  records  that  we  discussed  before,  what 
did  you  mean  when  you  used  the  term,  '' confi- 
dential"? [66] 

A.  I  am  reasonably  certain  that  in  the  record, 
I   stated  that  we  certainly  would  not  want  our 
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competitors  to  know  our  costs  or  our  production 
data.  To  me,  that  is  the  meaning  of  confidential.  We 
certainly  do  not  want  outsiders  to  have  access  to 
this  data.  We  don't  want  this  information  to  be 
known  to  our  competitors.  It  wouldn't  be  good  busi- 
ness. 

Q.  Reference  was  made  before,  I  believe,  to  the 
standards  checker  taking  information  from  the 
plant  clerks,  records  relating  to  the  time  that  an  in- 
dividual employee  may  have  worked,  transcribing 
that  information  from  the  plant  clerk's  records  to 
the  standards  sheet? 

A.  You  mean  for  daily  production,  for  computa- 
tion of  incentive  pay  daily? 

Q.  Yes,  sir.  What  I  wanted  to  ask  you  was,  are 
those  figures,  as  they  are  taken  from  the  plant 
clerk's  records,  put  directly  on  the  standards  sheet, 
or  is  there  any  computation  that  the  standards 
checker  must  do  ? 

A.  He,  for  example,  if  a  man  works  eight  hours, 
a  normal  day,  eight  hours  will  show  on  the  time 
sheet  as  made  out  by  the  clerk.  The  standards 
checker  breaks  that  eight  hours  down  into  time  on 
standard,  delay  time,  if  any,  known  standai'd  time. 
giiaranteed  time,  which  is  time  paid  for  but  not 
worked.  That  is  the  breakdown  of  time  as  the 
standards  checker  must  take  it,  and  put  it  on  his 
standard  sheets. 

Q.  And  if  we  refer  to  the  time,  as  it  appears 
on  the  plant  [67]  clerk's  record,  as  the  gToss  time 
worked,  I  take  it  that  these  computations  must  be 
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(lone  and  then  what  we  end  up  witli  is  the  net  time 
which  is  used  for  figuring  incentive  earnings,  is  that 
correct  i*  A.     Tli.'it  is  ccn-i-cct. 

Q.  We  were  talking  before  about  the  variables 
which  the  standards  checker  must  take  into  account 
in  filling  the  applicable  standard. 

Is  it  conceivable  that  this  list  contained  in  the 
book  would  list  every  conceivable  variable? 

A.  Not  necessarily.  An  alert  checker,  and  we  cer- 
tainly expect  them  to  be  alert,  he  is  on  the  lookout 
for  any  variables  that  the  standards  does  not  cover. 

Q.     What  does  he  do  with  such  information? 

A.  Well,  he  reports  it  to  the  head  of  his  depart- 
ment, and  an  investigation  is  made  to  see  if  the 
standard  fits  the  particular  job. 

Mr.  Bussman:  That  is  all  the  questions  I  have, 
sir. 

Mr.  Scully :  W(^ll  now,  with  respect,  pardon 
me. 

The  Hearing  Officer:  Was  that  with  respect  to 
re])ortiug? 

Mr.  Scully:  No,  no,  I  was  just  going  to  start  a 
question. 

The  Hearing  Officer:     All  right,  proceed,  ])lease. 
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R  ecross-Examination 
By  Mr.  SciiUy: 

Q.  With  respect  to  recommendations  that  would 
be  made  by  the  standards  clerks  for  changes  in 
the  f>amphlet  or  \_^^  book,  is  it  not  true  that  the 
production  workers  also  make  suggestions  as  to 
changes  in  the  plant  operations  and  have  a  sugges- 
tion box  for  that  ?  A.     TTe  welcome  it. 

Q.  And  the  detennination,  as  to  whether  either  a 
recommendation  of  a  production  employee  or  stand- 
ards checker  shall  be  resolved,  is  something  that  is 
determined  by  management? 

A.  I  don't  think  we  should  confuse,  or  at  least, 
certainly.  I,  in  my  own  mind,  do  not  wish  to  con- 
fuse a  suggestion  made  by  any  Swift  employee, 
whether  he  be  a  salesman,  production  worker,  or 
supervisor.  We  want  suggestions  from  all  of  our 
peo])le,  no  lines  drawn,  with  the  checker's  duty  to 
make  the  standard  fit  the  job.  If  he  fails  to  do  that, 
on  the  one  hand,  we  would  have  the  employee  who 
would  not  be  paid  the  way  we  want  him  paid,  which 
is  for  evei*y  bit  of  production  that  he  turns  out.  We 
want  him  paid  for  his  effort. 

Q.  But  the  standards  are  actually  fixed  by  the 
head  of  the  standards  depai*tment.  is  not  that  cor- 
rect? 

A.  The  checker  does  not  detennine  the  stand- 
ard itself.  It  is  his  duty,  his  fimction  to  know  what 
that  standard  is  intended  to  cover  in  the  way  of 
work  performed. 
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Q.  And  the  employee  is  entitled  to  ask  and  ob- 
tain which  standard  is  appli(?able  to  his  job,  is  not 
tliat  trne?  A.     That  is  right. 

Q.     Well,  the  employee  actnally  knows  it?  [(ID] 

A.     That  is  right. 

Q.  And  who  does  he  nsnally  ask  what  st.'iii(l.-n-(l 
is  applicable  to  his  job? 

A.     The  employee  should  go  to  his  foreman. 

Q.  And  does  the  foreman,  what  does  he  find  out, 
what  standard  is  applicable? 

A.  I  believe  that  the  foreman,  in  a  case  of  a  i-e- 
(piest  by  an  employee,  would  refer  that  employee 
to  the  head  of  the  standards  dejjartment,  or  would 
call  the  head  of  the  standards  department,  down  to 
that  department.  That  has  been  done,  T  know  that 
has  been  done. 

Q.  And  the  head  of  the  standards  department 
would  then  tell  him  what  it  was? 

A.  That  is  right,  to  be  positive  that  there  are 
no  misunderstandings  in  regard  to  the  applicability 
of  the  standards  to  fit  a  particular  job.  I  do  want  to 
add  that  the  checker  is  in  charge.  One  of  hi^  mnin 
functions  is  responsibility  to  see  that  the  standard 
that  he  uses  fits  the  job  picture,  because,  sincerely, 
we  want  our  people  to  be  paid  for  theii*  efforts. 
That's  the  basis  of  our  incentive  plan,  but  we  do 
not  want  them  to  be  paid  for  something  they  do 
not  do.  But,  on  the  other  hand,  we  want  them  to  be 
paid  for  every  bit  that  they  do  do. 

Q.     And  actually,   the   data    that   the   standards 
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checker  gets  is  the  basis  for  determining  the  pre- 
mium or  incentive  pay*? 

A.  That  is  absolutely  correct.  He  is  the  key 
man.  [70] 

Q.  And  he  does  not  fix  any  guaranteed  pay  rate  ? 
He  just  determines  the  basis  for  computation  of  the 
incentive  pay,  is  not  that  correct  ? 

A.  He  puts  on  two  sheets,  the  volume  of  pro- 
duction data.  That  is  the  base  for  computation  of 
incentive  pay. 

Q.  But  the  point  I  am  trying  to  get  at,  if  the 
head  standards  believes  that  on  job  #1,  standard 
#1  is  applicable,  which  will  give  a  rate  of  pay  of  a 
dollar;  that  is  the  standard  that  must  be  applied 
by  the  standards  checker,  and  he  cannot  apply  a 
standard  of  $1.25  because  he  thinks  it  more  prop- 
erly should  be  $1.25? 

A.  No,  sir,  you  have  a  mistaken  impression.  The 
standards  checker  selects  the  variable  standards  to 
be  used  each  day  to  fit  that  particular  job,  and  not 
one  per  cent  of  the  figures  that  he  puts  on  that  sheet 
are  actually  audited  and  checked.  They  are  his, 
what  he  determines  is  the  proper  application  for 
that  job. 

Q.  Well  then,  as  I  imderstand  it,  it  is  now  your 
testimony  that  it  is  not  the  head  standards  checker, 
his  assistant,  and  the  time  study  man  that  deter- 
mine the  particular  variables  and  standards  that 
should  be  applied? 

A.     I  am  afraid  that  you  are  not  quite   clear. 
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Perhaps  I  should  ])ut  it  this  way?  Let  me  redefine 

tlie  function  of  the  time  study  man. 

The  head  of  the  standards  department  and  his 
assistant,  in  the  establishing  of  standards,  those  are 
established  and  the  [71]  standards  checker  does  not 
have  a  J3art  in  the  establishing  of  those  standards. 

Q.  I  am  also  talking  about  variables.  It  is  my 
understanding  that  the  same  people  establish  the 
variables. 

A.  They  do  establish  the  variables,  that  is  cor- 
rect. 

Q.  And  they  establish  them  on  some  plant  policy 
basis,  as  to  what  variables  should  apply  under  a 
certain  set  of  circumstances,  is  not  that  correct? 

A.     Yes,  that  is  correct,  they  are. 

Q.  The  question  I  am  now  asking  is  a  certain 
set  of  circiunstances  being  established  by  them  to 
warrant  that  varial^le  #1  being  applied,  is  it  not 
true  that  variable  #1  must  be  applied  by  the 
standards  checker? 

A.  That  is  correct,  if  it  meets  a  particular  situa- 
tion, as  defined  by  the  description  of  that  variable, 
that  is  correct. 

Q.  So  the  point  we  are  back  to,  then,  is  the  cir- 
cumstance as  to  well,  as  to  whether  a  standard  or  a 
^•a^iable  shall  ])e  applied  is  determined  by  these 
three  sources,  and  if  those  circumstances  exist,  then 
the  standards  checker  must  apply  them? 

A.  But  the  standards  checker's  responsibility  is 
to  determine  what  variables   do  exist,   so  he   can 
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apply  the  variable  that  fits  a  particular  variable 

standard. 

Q.  Well,  actually,  what  you  are  attempting  to 
say,  I  believe,  is  that  the  standards  checker  must 
verify  that  the  circumstance  which  his  super- 
visors have  found  to  warrant  the  application  of  [72] 
a  varia]3le,  in  fact,  exist,  and  then  the  variable  is 
applied  automatically  ? 

A.     That  is  correct,  that  is  correct. 

Mr.   Scully:     That  is   all. 

The  Hearing-  Officer:     Mr.  Bussman? 

Mr.  Bussman:     Nothing,  sir. 

The  Hearing  Officer:  Well,  I  have  one  or  two 
questions. 

Q.  (By  Hearing  Officer) :  To  take  your  ex- 
ample, Mr.  Sigler,  of  the  plant  clerk  and  the  curing 
cellar,  supposing  he  were  sick  and  absent  from 
work  one  day,  who  would  do  his  work  I 

A.  In  the  situation  existing  right  now,  we  would 
take  a  foreman  who  formerly  held  that  job,  a  fore- 
man whom  we  can  spare  for  a  day  or  two.  We  are 
that  flexible,  and  he  would  handle  this  man's  job. 
We  have  no  one  else,  at  the  present  time,  who  is 
broken  in.  In  other  words,  about  a  year  to  a  year 
and  a  half  ago,  the  man  who  was  the  clerk  in  the 
curing  cellar  is  now  a  foreman  of  another  depart- 
ment, or  rather,  an  assistant  foreman,  and  we  have 
had  occasions,  within  recent  months,  one  was  a 
vacation  of  the  regular  clerk.  He  was  replaced  by 
this  foreman.  It  is  a  job  that  takes  considerable 
experience  to  handle. 
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Q.  Does  the  clerk  in  the  cellar  department  have 
any  supervisorial  function  over  the  operatin^^  em- 
|)h)yees,  other  thn.n  the  op.c  you  described,  whci'e  he 
tells  the  operating  employee  in  what  part  of  the 
cellar  to  put  certain  products  at  a  ceitain  lime?  [7:J] 

A.  He  directs,  during  the  day,  where  meat  shall 
go,  what  bin  they  shall  go  in,  in  a  certain  storage 
room.  He  directs  them  as  to  whether  they  shall  go, 
other  meats  shall  go  directly  to  our  smoke  house 
or  shall  go  to  what  we  call,  ''dry  pack." 

I  consider  that  those,  when  a  man  directs  an  em- 
ployee where  to  take  something,  what  to  do  with  it, 
I  certainly  consider  that  that  is  a  supervisory  fimc- 
tion. 

Q.  Well,  does  he  have  any  other  supervisoi-y 
function  in  telling  the  production  employees  where 
to  put  the  materials  or  the  products  ? 

A.  This  particular  clerk  has  a  specific  job  of 
directing  workmen  in  the  overhauling  of  tierces  of 
l)eef  animals.  It  happens  to  be  a  job  that  I  per- 
sonally assigned  to  him  a  long  time  ago,  a  year  ago. 

Q.  Well,  just  what  sort  of  directions  does  he 
give  them? 

A.  He  designates  the  barrels  that  are  to  be 
overhauled  by  rolling,  and  he  designates  the  area 
in  which  they  roll.  They  have  to  be  rolled  a  specitic 
distance.  The  directing  of  the  movement  of  these 
meats  has  always  been  the  function  of  this  job. 
This  is  nothing  new.  It  was  true  thirty-two  years 
ago,  when  I  handled  the  same  job.  It  is  true  now. 

Q.     Well,  does  the  plant  clerk  have  anything  to 
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do  in  relations  to  hiring  or  firing  or  reassigning 
men,  or  promoting  men,  or  changing  the  personnel 
status  of  production  workers  that  he  directs  in  the 
fashion  you  have  described?  [74] 

A.  No,  the  clerk  does  not  perform  those  func- 
tions. 

Q.     He  does  not  rate  the  employees? 

A.  He  does  not  hire,  he  doesn't  rate  the  em- 
ployee. 

Q.  Is  he  expected  and  required  to  make  any  ef- 
fective recommendations  about  these  operating  em- 
ployees ? 

A.  Normally,  our  foreman  and  clerk  are  a  very 
close  team.  It  is  a  very  close  team,  and  if,  in  the 
judgment  of  the  foreman,  the  clerk  has  qualifica- 
tions that  he  wants  in  his  possible  successor,  he  will 
endeavor  to  do  a  good  job  of  training  him,  follow  in 
his  footsteps,  and  that  would  include  a  discussion  of 
the  qualifications  of  the  people  in  the  gang.  I  am 
talking  from  personal  experience.  I  traveled  that 
route. 

Q.  Yes.  Well,  when  you  were  formerly  a  fore-  J 
man  in  the  cellar  department,  did  you  make  the  de-  ' 
cisions  as  to  what  recommendations  should  be  made  ? 

A.  The  foreman  makes  the  decisions,  that  is  his 
job,  yes,  sir. 

Q.  And  the  foreman  consulted  the  clerk,  primar- 
ily from  the  point  of  view  of  training  the  clerk? 

A.  He  is  not  compelled  to,  but  it  is  part  of  a 
training;  program,  that  is  right. 

Q.     Rather  than  from  the  point  of  view  of  having 
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wliat  the  clerk  said  affect  the  decision  made  by  the 

foreman,  is  that  correct? 

A.  He  miglit  vahie  his  opinion,  bnt  the  decision 
is  the  [75]  foreman's.  1  know  of  specific  cases  of 
wliere  clerks  have  assisted  in  the  preparation  of 
data  for  grievance  procedure. 

Q.     Is  that  common? 

A.  It  is  not  an  every  day  affair.  We  don't  have 
grievances  every  day. 

Q.     Do  most  of  the  clerks  do  that? 

A.     No. 

Q.  In  other  words,  it  is  rare  that  a  clerk  assists 
in  such  activities? 

A.  I  will  answer  that  in  this  way.  The  majority 
of  grievances  are  handled  directly  by  the  foreman, 
with  the  aggrieved  person,  without  the  clerk.  It  is  a 
verbal  discussion,  and  it  is  only  w^here  records  are 
in\olved  that  the  clei'k  would  normally  be  brought 
into  the  picture. 

Q.  Well,  the  clerk  would  be  asked  to  give  the 
information? 

A.  That  is  correct.  He  would  compile  the  infor- 
mation. 

Q.     He  would  not  actually  handle  the  grievance? 

A.  He  would  not  actually  handle  the  grievance. 
That  is  the  foreman's  job. 

Q.  Now,  with  respect  to  the  standards  checkers, 
are  clerks  sometimes  promoted  to  standards  check- 
ers? 

A.  We  have  had  it  w^orked  both  ways.  We  have 
had  clerks  transferred  to  our  standards  department. 
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and  standards   checkers  transferred  to  our   plant 

clerks'  jobs.  We  have  had  it  worked  both  w^ays.  [76] 

Q.  Do  you  sometimes  employ  standards  checkers 
from  outside  the  emplo}Tnent  rolls  of  the  Comj)any, 
or  is  it  the  normal  practice  to  find  them  from 
within  ? 

A.  We  do  it  both  ways.  We  would  prefer  to  get 
them  from  the  people  that  were  in  our  employ. 

Q.  In  what  places  do  you  look  for  a  standards 
checker  in  your  employment  rolls,  or  among  your 
employees? 

A.  We  don't  look  any  particular  place.  We  are 
looking  for  qualifications  of  the  man. 

Q.     Well,  I  mean  any  production  workers? 

A.     Could  be  a  production  worker,  yes,  indeed. 

Q.     Who  might  show^  an  aptitude? 

A.  Yes,  indeed.  We  have  had  several  that  have 
made  excellent  checkers. 

Q.     Does  that  apply  to  clerks,  too? 

A.  That  applies  to  clerks  also.  It  is  the  Company 
polic}'  to  promote  from  within. 

Q.  Does  the  plant  checker,  in  any  respect,  super- 
vise. Excuse  me,  does  the  standards  checker,  in  any 
respect,  have  any  supervisory  function  ? 

A.  I  could  not  define  any  of  his  functions  as 
being  supervisory. 

Q.     What  is  his  relationship  to  grievances? 

A.  A  standards  checker  would  participate  in 
grievance  procedures  to  the  extent  of  being  called 
upon  to  recheck  ijiformation  [77]  that  he  had  put 
down  on  the  standard  sheet.  It  is  not  an  uncommon 
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occurrence  that  workmen,  ojx'rators,  i)r()(lii(ti()n 
people,  would  request  the  data  to  question  the  ac- 
curacy of  i)roduction  data  that  entered  into  their  in- 
centive pay.  There,  the  standards  checkers'  function 
is  to  bring  that  sheet  to  the  foi'eman  and  review  it 
with  him  for  possi})le  error.  As  such,  he  participates 
in  furnishing  information. 

Q.  Does  he,  or  does  he  not,  participate  in  an 
actual  conference  on  a  grievance  with  the  employee 
that  claims  a  grievance  ?  A.     He  does  not. 

Q.  What  happens  when  a  standards  checker  is 
ill  for  two  or  three  days? 

A.  He  w^ould  normally  be  j'c^placed  l)y  the  head 
checker. 

The  Hearing  Officer:  I  ha\e  no  further  (lues- 
tions. 

Mr.  Scully? 

Q.  (By  Mr.  Scully)  :  You  mentioned  thai,  from 
a  })romotional  standpoint,  you  would  sometimes  use 
a  production  employee  as  a  clerk  or  a  standards 
Checker. 

I  ask  you  if  it  is  not  true  that  Standards  Checkers 
and  clerks  have  been  transferred  to  production 
work?  A.     Yes,  that  has  also  been  true. 

Q.  Then  is  it  not  true  that  many  classifications 
of  production  employees  pay  a  higher  pay  than  a 
standards  checker  or  plant  clerk? 

A.  Will  you  restate  that,  please,  to  be  sure  I 
hear  you  ?  [78] 

Q.  I  say,  is  it  not  true  that  certain  production 
emploj'ees  receive  more  money  than  standards 
checkers  and  plant  clerks? 
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A.     Yes,  that  is  true. 

Q.  And  with  respect  to  foremen,  is  it  not  tnie 
tLat  voii  have  promoted  production  employees  to 
foremen  without  them  ever  being  standards  checkers 
or  plant  clerks?  A.     That  is  true. 

Q.     So  that  there  is  no  fixed  line  of  promotion? 

A.     There  is  no  fixed  line  of  promotion,  no,  sir. 

Mr.  Scully:     That  is  all. 

Hearing  Officer:     Mr.  Bussman? 

Mr.  Bussman :     I  have  no  questions. 

Hearing  Officer:     No  more  questions'? 

Mr.  Scully:     No  more. 

Hearing   Officer:     Thank   you   very   much,   Mr. 

Sigler.  You  are  excused. 

*     *     * 

Received  January  31,  1955.   [79] 


In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  15051 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

SWIFT  &  COMPANY, 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 
The    National    Labor    Relations    Board,    by    its 
Executive   Secretary,   duly   authorized   by   Section 
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102.84,  Rules  and  lit'i^ulatioiis  uf  llio  National  Labor 
Ilohitions  Board — Series  6,  as  ar^n  iidcd,  lieieby 
certifies  that  the  documents  annexed  hereto  con- 
stitute a  full  and  accurate  transcrii)t  of  the  ei.tii-e 
I'ecord  of  proceedings  had  hefore  said  Jioaid,  en- 
titled, "In  the  Matter  of  Swift  &  Company,  Em- 
])loyer,  and  Local  508,  Amali>amated  Meat  Cutters 
and  Butcher  Workmen  of  North  America,  AFL, 
Petitioners,"  Case  No.  20-RC-2G95;  and  ^'Svvift  & 
Company  and  Local  508,  Amalgamated  Meat  Cut- 
ters and  Butcher  Workmen  of  North  America, 
AFL,"  Case  No.  20-CA-lllO  before  said  Board, 
such  transcript  including  the  pleadings  and  testi- 
mony and  evidence  upon  which  the  order  of  the 
Board  in  said  proceedings  were  entered,  and  in- 
cluding also  the  findings  and  order  of  the  Board. 

Fully  enumerated,  said  documents  attached  hereto 
are  as  follows: 

Case  No.  20-RC-2695 

1.  Stenographic  transcript  of  testimony  taken 
l)efore  Hearing  Officer  M.  C.  Dempster  on  January 
19,  1955,  together  with  all  exhibits  introduced  in 
evidence. 

2.  Decision  and  Direction  of  election  issued  by 
the  Regional  Director  on  March  3,  1955. 

3.  Tally  of  Ballots  issued  by  the  Regional  Direc- 
tor on  March  18, 1955. 

4.  Certification  of  Representatives  issued  by  the 
Regional  Director  on  March  28,  1955. 
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Case  No.  20-CA-lllO 

5.  Copy  of  charge  filed  by  Local  508,  Amalga- 
mated Meat  Cutters  and  Butcher  Workmen  of  North 
America  on  June  13,  1955,  together  with  affidavit  of 
service  thereof. 

6.  Complaint  and  notice  of  hearing  issued  by 
the  National  Labor  Relations  Board  on  August  3, 
1955,  together  with  affidavit  of  service  thereof. 

7.  Respondent's  answer  sworn  to  on  August  10, 
1955. 

8.  Stipulation  dated  August  18,  1955,  among 
Respondent,  General  Counsel  and  Charging  Party 
waiving  hearing,  the  issuance  of  intermediate  re- 
port and  recommended  order,  filing  of  exceptions 
and  oral  argument  before  the  Board,  and  providing 
for  the  issuance  of  a  Decision  and  Order  by  the 
Board. 

9.  Copy  of  Order  approving  stipulation  and 
transferring  case  to  the  Board  issued  by  the  Na- 
tional Labor  Relations  Board  on  August  25,  1955, 
together  with  affidavit  of  Service  and  United  States 
Post  Office  return  receipts  thereof. 

10.  Copy  of  Decision  and  Order  issued  by  the 
National  Labor  Relations  Board  on  November  10, 
1955,  together  with  affidavit  of  service  and  United 
States  Post  Office  return  receipts  thereof. 

In  Testimony  AVhereof,  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being  there- 
unto  dulv   authorized   as    aforesaid,    has    hereunto 
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si't  his  hand  and  allixcd  the  seal  of  the  National 
Labor  Rehitions  Board  in  tlic  city  ol'  Wasliington, 
District  of  Columbia,  this  2f)tli  day  oi'  Febi-uaiy, 
1956. 

/s/  OGDEN  W.  FIELDS, 

Acting  Executive  Secretary, 

[Seal]  NATIONAL  LABOR 

RELATIONS  BOARD. 


[Endorsed]:  No.  15051.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  National  Labor  Re- 
lations Board,  Petitioner,  vs.  Swift  &  Company, 
Respondent.  Transcript  of  Record.  Petition  for 
Enforcement  of  an  Order  of  the  National  Labor  Re- 
lations Board. 

Filed  March  1,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  LTnited  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 


vs. 
SWIFT  &  COMPANY, 


Respondent. 


PETITION  FOR  ENFORCEMENT  OF  AN 
ORDER  OF  THE  NATIONAL  LABOR  RE- 
LATIONS BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  pursuant 
to  the  National  Labor  Relations  Act,  as  amended 
(61  Stat.  136,  29  U.  S.  C,  Sees.  151,  et  seq.),  here-     \ 
inafter  called  the  Act,  respectfully  petitions  this 
Court  for  the  enforcement  of  its  order  against  Re- 
spondent,  Swift  &   Company,   its   officers,   agents, 
successors  and  assigns.   The  proceedings  resulting     j 
in  said  order  are  known  upon  the  records  of  the      ' 
Board  as  ''In  the  Matter  of  Swift   &  Company, 
Employer,  and  Local  508,  Amalgamated  Meat  Cut- 
ters  and   Butcher   Workmen    of   North    America, 
AFL,    Petitioner,     Case    No.     20-RC-2695";    and 
''Swift  &  Company  and  Local  508,  Amalgamated 
Meat    Cutters    and    Butcher    Workmen    of    North 
America,  AFL,  Case  No.  20-CA-lllO." 

In   support   of   this   petition   the   Board   respec- 
fuUv  shows: 
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(1)  Respondent  is  an  IlliiKus  corporation  cn- 
o-a^'ed  ill  business  in  flic  State  of  California, 
wiiliin  this  Judieial  circnit  wlici-e  tlie  unfair  labor 
pi-aetiees  occurred.  This  Court  therefore  has  juris- 
diction of  this  ])etition  by  virtue  of  Section  10  (e) 
of  the  National  Tiabor  Relations  Act,  as  amended. 

I  (2)  lJ])on  due  proceedings  had  before  the  Hoard 
in  said  matter,  the  Board  on  November  10,  1955, 
duly  stated  its  findings  of  fact  and  conclusions  of 
law,  and  issued  an  Order  directed  to  the  Respondent, 
its  officers,  agents,  successors  and  assigns.  On  the 
same  date,  the  Board's  Decision  and  Order  was 
served  upon  Respondent  by  sending  a  copy  thereof 
postpaid,  bearing  Government  fi*ank,  by  registered 
mail,  to  Respondent's  counsel. 

(3)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  as  amended,  the  Board  is  cer- 
tifying and  filing  with  this  Court  a  transcript  of 
the  entire  record  of  the  proceeding  })efore  the 
Board  upon  which  said  Order  w^as  entered,  which 
transcript  includes  the  pleadings,  testimony  and 
evidence,  findings  of  fact,  conclusions  of  law,  and 
the  Order  of  the  Board  sought  to  be  enforced. 

Wherefore,  the  Board  prays  this  Honorable 
Court  that  it  cause  notice  of  the  filing  of  this  peti- 
tion and  transcript  to  be  served  upon  Respondent 
and  that  this  Court  take  jurisdiction  of  the  proceed- 
ing and  of  the  questions  determined  therein  and 
make  and  enter  upon  the  pleadings,  testimony  and 
evidence,  and  the  proceedings  set  forth  in  t]:e  tran- 
script and  upon  tlie  Order  made  thereupon  a  decree 
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enforcing  in  whole  said  Order  of  the  Board,  and 
requiring  Respondent,  its  officers,  agents,  succes- 
sors and  assigns,  to  comply  therewith. 

/s/  MARCEL  MALLET-PREVOST, 
Assistant  General  Counsel 

NATIONxiL  LABOR 
RELATIONS  BOARD. 

Dated  at  Washington,  D.   C,  this   29th   day  of 
February,  1956. 

[Endorsed]  :     Filed  March  1,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINT  RELIED  UPON 
BY  THE  BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circut: 

The  National  Labor  Relations  Board,  petitioner 
herein,  pursuant  to  Rule  17  (6)  of  the  rules  of  this 
Court,  files  this  statement  of  the  point  upon  which 
it  intends  to  rely  in  the  above-entitled  proceeding 
and  this  designation  of  parts  of  the  record  neces- 
sary for  consideration  thereof: 

I. 

Statement  of  the  Point 

The  Board  did  not  act  arbitrarily  or  capriciously 
in  determining  that  respondent's  plant  clerks  and 
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standards  checkers  constitute  a  unit  approjmate  for 
for  tlio  purposes  of  collective  ])arc:aininp:. 

/s/  MARCET.   MALT;P.T-PREV0SM\ 
Assistant  (Jeneral  Counsel, 

NATIONAL  LAP^OR 
RELATIONS  BOARD. 

Dated  at  TVashino-ton,   1).   C,   tins  29th   day   of 
Fi^bruary,  1956. 

[Endorsed] :     Filed  March  1,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

ANSWER  TO  PETITION  FOR  ENFORCE- 
MENT OF  AN  ORDER  OF  THE  NA- 
TIONAL LAPOR  RELATIONS  BOARD 

To  the  Honorable,  the  Jiidges  of  the  United  States 
Court  of  Appeals,  for  the  Ninth  Circuit: 

Respondent,  for  its  answer  to  the  Petition  of  the 
National  Labor  Relations  Board  for  enforcement 
of  its  order  made  in  a  proceeding  before  said  Board 
entitled  "In  the  Matter  of  Swift  &  Company,  Em- 
ployer, and  Local  508,  Amalgamated  Meat  Cutters 
and  Butcher  Workmen  of  North  America,  AFL, 
Petitioner,  Case  No.  20-CA-lllO,"  achnits,  denies 
and  alleges: 

1.  Respondent  admits  the  allegations  of  para- 
gTai)h  (1)  of  the  Petition. 
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2.  Respondent  admits  that  findings  of  fact,  con- 
clusions of  law  and  an  order  were  made  and  served 
as  alleged  in  paragraph  (2)  of  the  Petition  but  al- 
leges that  the  findings  of  fact  upon  which  such 
order  was  made  are  not  supported  hy  any  su])stan- 
tial  evidence  and  are  contrary  to  the  e^ddence  in 
that  the  Board  erroneously  determined  that  tlie 
plant  clerks  and  standards  checkers  who  are  the 
subject  of  said  proceedings  are  not  supervisory,  ; 
managerial  or  confidential  employees  and  alleges 
that  the  order  was  arbitrary,  capricious  and  con- 
trary to  law  in  that  the  Board's  order  requires 
respondent  to  bargain  collectively  with  a  representa- 
tive of  said  employees. 

Wherefore,  respondent  prays  this  Honorable 
Court  to  deny  enforcement  of  the  Board's  order,  to 
set  the  same  aside,  and  for  such  other  relief  as  may 
seem  proper  to  this  Court. 

/s/  MOSES  LASKY, 

/s/  MARION  B.  PLANT, 

/s/  BAILEY  LANG, 

Attornej^s  for  Respondent. 

[Endorsed] :     Filed  March  26,  1956. 
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V. 

Swift  &  Company,  respondent 


ON  PETITION  FOB  ENFORCEMENT    OF  AN    ORDER   OF  THE 
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BRIEF  FOR  THE   NATIONAL   LABOR   RELATIONS   BOARD 


THEOPHIL  C.   KAMMHOLZ, 

General  Counsel, 
DAVID   P.   FINDLING, 

Associate  General  Counsel, 

MARCEL    MALLET-PREVOST, 

Assistant  General  Counsel, 

FREDERICK   U.    REEL, 
JOHN    E.    JAY, 

Attorneys, 
National  Labor  Relations  Board, 

Washington  25,  D.  C. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  15051 
National  Labor  Relations  Board,  petitioner 

V. 

Swift  &  Company,  respondent 


ON   PETITION   FOR   ENFORCEMENT   OF  AN    ORDER    OF   THE 
NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  petition  of  the 
National  Labor  Relations  Board,  pursuant  to  Section 
10(e)  of  the  National  Labor  Relations  Act,  as  amended 
(61  Stat.  136,  29  U.S.C,  Sees.  151,  et  seq.),'  for  en- 
forcement of  its  order  (R.  31-34)  issued  on  November 
10,  1955,  against  Swift  &  Company.  The  Board's  de- 
cision and  order  are  reported  at  114  NLRB  No.  146 
(R.  23-34).  This  Court  has  jurisdiction  of  the  pro- 
ceeding, the  unfair  labor  practice  having  occurred  at 
Swift's  plant  located  in  South  San  Francisco,  Cali- 


1  The  pertinent  statutory  provisions  are  printed  in  the  Appendix, 
infra,  pp.  18-22. 

(1) 


fornia,  where  Swift  is  engaged  in  slaughtering,  han- 
dling and  dressing  livestock,  and  in  selling  meat  and 
related  products  which  it  ships  in  interstate  commerce 
(R.  25-26;  14-15,  36).' 


STATEMENT    OF    THE    CASE 


The  Board's  Findings  of  Fact 


Respondent  admittedly  refused  to  bargain  with  the 
Union,^  certified  by  the  Board  as  the  exclusive  bargain- 
ing representative  of  respondent's  plant  clerks  and 
standards  checkers,  after  a  majority  of  these  employees 
selected  the  Union  pursuant  to  representation  pro- 
ceedings under  Section  9  of  the  Act  (R.  24,  26-27,  3-13, 
16-23).  In  defense  of  its  refusal,  respondent  contended 
before  the  Board  that  a  unit  composed  of  plant  clerks 
and  standards  checkers  was  not  appropriate  for  the 
purposes  of  collective  bargaining  because  these  em- 
ployees are  closely  related  to  management,  as  super- 
visors, management  representatives,  or  as  confidential 
employees,  and  therefore  are  not  entitled  to  engage  in 
collective  bargaining  under  the  Act  even  in  a  unit  com- 
posed solely  of  such  employees  (R.  24,  27-28;  8-9,  n.  1). 
The  pertinent  facts  respecting  this  defense,  rejected 
by  the  Board,  may  be  summarized  as  follows : 

The  meat  packing  plant  of  the  Company,  located  in 
South  San  Francisco,  California,  has  approximately 


2  Where  in  a  series  of  references  a  semicolon  appears,  record 
references  preceding  the  semicolon  are  to  the  Board's  findings;  suc- 
ceeding references  are  to  the  supporting  evidence. 

3  Local  508,  Amalgamated  Meat  Cutters  and  Butcher  AVorkmen 
of  North  America,  AFL. 


750  employees  (R.  41).  M^ie  plant  consists  of  alx.iit 
'M)  departments,  each  supervised  hy  a  t'orcniaii,  who, 
ill  turn,  is  responsible  to  the  IMant  SiipcriiilciKlcnl  in 
charge  of  the  operation  of  the  entire  plant  (  i^  ;i!)- lii, 
45-4(),  55-56,  (i5).  Different  labor  organizations  i-ei)rc- 
sent  the  electricians,  drivers,  boiler  and  engine  room 
employees ;  the  Union  involved  in  this  case  re])resents 
the  production  employees  (R.  37-39).  in  Ihc  rcjue- 
sentation  proceedings  witli  wliidi  we  are  hci'c  concci-ned 
the  Union  sought  certitication  as  the  representative  of 
the  12  plant  clerks  and  5  standards  checkers,  who  w^ere 
not  represented  by  any  other  organization  (R.  24,  2()-27 ; 
5,8,11,41-42,50). 

A.  The  plant  clerks 

Unlike  the  clerical  employees  working  in  the  Plant 
Superintendent's  office  and  in  the  Commercial  Office, 
located  in  buildings  apart  from  the  plant,  the  12  plant 
clerks  work  in  the  12  offices  located  inside  the  plant 
(R.  8,  28;  41-42,  53-54,  56-58,  65-66).  In  the  perform- 
ance of  their  clerical  duties,  the  plant  clerks  are  imme- 
diately supervised  by  the  respective  foremen  to  w^hose 
departments  they  are  assigned  (R.  8,  28 ;  45,  46).  Some 
of  the  plant  clerks  work  for  a  number  of  foremen,  al- 
though most  of  the  clerks  remain  in  one  office  where 
they  perform  their  duties  occupying  a  desk  adjacent  to, 
or  jointly  with,  the  foreman  whose  office  they  share  (R. 
45-46,79). 

The  primary  duties  of  the  plant  clerks  concern  the 
maintenance  of  a  variety  of  records  for  their  respec- 
tive departments  relating  to  production,  shipment,  and 
costs.  On  the  stock  record  books  the  clerks  enter  the 
quantity  and  location,  of  the  product  being  cured  and 


date  the  product  is  cured  (R.  8;  42,  73).  They  pre- 
pare departmental  records  and  reports  concerning  vol- 
ume of  production,  supply,  inventory,  cost  data,  trans- 
fer of  products  in  and  out  of  the  department,  volume 
of  shipment,  and  the  number  of  hours  worked  by  the 
employees  (E.  8;  42-44,  81-82,  86-89).  In  addition, 
using  the  cost  information  supplied  by  the  general  busi- 
ness office,  the  Superintendent's  office,  and  the  Chief 
Engineer,  the  plant  clerks  fill  out  the  weekly  cost  re- 
ports for  their  respective  departments  which  show, 
among  other  things,  the  cost  of  the  supplies,  labor  costs, 
steam  and  power  costs,  cost  of  repairs,  and  overhead 
costs,  including  sales  data  (R.  8 ;  42,  87-87) .  Finally,  the 
clerks  prepare  the  employees'  vacation  slips,  which  are 
sent  to  the  timekeeper  for  the  computation  of  vacation 
pay  (R.  44,  64,  81-82). 

Aside  from  these  purely  clerical  tasks,  the  plant 
clerks  weigh  the  products,  manipulating  the  scale  from 
inside  the  plant  office,  after  the  jDroducts  are  placed  on 
the  scale  by  the  production  employees  (R.  80).  They 
instruct  the  employees  w^here  to  place,  and  when  to 
move,  certain  products  in  the  course  of  the  processing 
(R.  8 ;  43,  80-81,  99) .  In  the  brief  absences  of  the  fore- 
man, the  plant  clerks,  as  do  some  of  the  production  em- 
ployees, assume  responsibility  in  the  department  for 
short  intervals  (R.  8;  47,  82).  However,  the  plant 
clerks  have  no  power  to  hire,  discharge,  assign  or  rate 
employees,  or  even  make  effective  recommendations  con- 
cerning the  employees  to  the  foreman  (R.  8-9,  28 ;  100- 
301).  And  although  the  clerks  may  compile  data  for 
use  by  their  respective  foremen  in  the  handling  of  em- 
ployee grievances  when  so  instructed  by  the  foremen, 
the  grievances  are  resolved  by  the  foreman  and  the  ag- 


grieved  employee  willioiit    ihc   presence  of  ihe   plant 
clerk  (R.  8,  9,  28;  48-49,  101). 

The  plant  clerks  are  paid  weekly  salaries,  are  given 
work  clothes,  and  share  a  lockei-  locun  with  the  t'oi-eman 
(K.  47,  48,  83).  They,  like  the  production  workers, 
punch  the  time  clock  of  the  (lei)artment  (K.  82-8:i),  and, 
like  the  other  salaried  employees,  the  plant  clerks  en- 
Joy  the  same  type  ol'  liealtli  and  welfare  benetits  en- 
joyed by  the  production  employees  (R.  48,  7(3-78). 
Neither  plant  clerks  nor  standards  checkers  can  norm- 
ally expect  to  be  promoted  to  foreman,  as  there  is  no 
fixed  line  of  promotion  and  production  workers  are 
frequently  promoted  to  these  supervisory  positions  (R. 
104).  Both  plant  clerks  and  standard  checkers  receive 
less  pay  than  certain  production  workers  and  have  on 
occasion  been  transferred  from  salaried  positions  to 
work  as  production  employees  (R.  101-102,  108-104). 

B.  The  standards  checkers 

The  5  standards  checkers  employed  at  the  plant  are 
closely  allied  to  the  plant  clerks  by  the  similarity  of 
their  duties  and  their  working  conditions.  Like  the 
plant  clerks,  the  standards  checkers  perform  clerical 
work  in  the  plant  offices  under  the  inunediate  supervi- 
sion of  the  foremen,  are  furnished  work  clothes,  and  are 
assigned  locker  room  space  apart  from  the  hourly  paid 
employees  (R.  9;  53-54,  58,  64-65).  Similarly,  the 
standards  checkers  are  salaried,  rather  than  hourly- 
paid  employees,  report  for  work  by  punching  a  time- 
clock,  and  enjoy  the  identical  vacation,  health  and 
other  welfare  benefits  to  which  the  plant  clerks  are  en- 
titled (R.  54,  64,  74-77).  Although  the  standards 
checkers  work  closely  with  the  foremen,  they  may  work 
in  more  than  one  plant  office,  exercise  no  supervisory 


duties,  and  have  been  transferred  to  production  work 
(E.  9,  28;  66,  79). 

The  job  of  the  standards  checkers  concerns  the  com- 
putation of  incentive  earnings  of  the  production  em- 
ployees (E.  9;  49-50).  The  standards  checkers  are 
furnished  standards  books  which  contain  the  variable 
factors,  predetermined  by  time  and  motion  studies,  re- 
specting the  various  jobs  of  the  dilferent  departments 
(E.  9;  49-50,  62-63).  Each  day,  in  consultation  with 
the  foreman  and  the  plant  clerk,  the  standards  checkers 
ascertain  the  amount  produced  the  previous  day, 
whether  any  abnormal  factors  affected  the  previous 
day's  production  and  how  many  hours  each  employee 
worked  on  operations  subject  to  standards  (E.  9 ;  49-51, 
52,  66-67,  72-74,  92-98).  The  checker  then  enters  this 
information  upon  the  standards  checking  sheets  sup- 
plied by  the  Superintendent's  office  for  the  various 
jobs,  together  with  the  variable  factors  which  the  stand- 
ards checker  determines  are  applicable  (E.  9;  49-52, 
58-61,  67).  After  all  the  production  data  is  entered, 
the  standards  checker  hands  the  standards  checking 
sheet  to  the  comptometer  operators  for  computation  of 
the  employees'  standard  hours  on  premium  or  incentive 
pay  (E.  9;  50,  68-69).  After  the  sheet  is  examined  by 
the  foreman  for  accuracy,  the  standards  checker  takes 
the  sheet  directly  to  the  head  standards  checker  or  his 
assistant  (E.  50,  58,  69-72,  78-79). 

A  day  or  so  after  the  work  is  performed,  the  incentive 
earnings  of  the  employees  are  computed  and  posted  in 
the  plant  (E.  52,  63-64).  In  case  an  employee  questions 
the  accuracy  of  the  computation  or  the  appropriateness 
of  the  standards  selected  by  the  standards  checker,  the 
standards  checking  sheet  is  returned  to  the  plant  de- 
partment for  reexamination  by  the  standards  checker, 
or  is  reviewed  by  the  head  standards  checker  and  the 


foreiiiaii  (K.  9;  52-53,  95,  102-10;}).  'Vhv  staiulanls 
checker  does  not  otherwise  participate  in  the  grievance 
procedure  (R.  9;  102-103). 

II 

The  Boarcl's  Decision  anil  Order 

Upon  the  foregoing  facts  the  Board  held  tliat  '*A11 
l)huit  clerks  and  standards  checkers  at  t  lie  •  *  *  plant, 
excluding  all  other  employees,  guards,  and  su])ervi- 
sors  defined  in  the  Act"  constituted  a  unit  appropriate 
for  the  jDurposes  of  collective  bargaining  (K.  8,  12,  16- 
18,  26-27).  In  so  holding,  the  J3oard  rejected  the  Oom- 
])any's  contentions  that  the  plant  clerks  and  standards 
checkers  were  supervisors,  or  closely  related  to  manage- 
ment as  managerial  representatives  or  confidential  em- 
ploA'ees,  and  thus  ineligible  to  participate  in  collective 
bargaining  negotiations  (R.  9,  28). 

Pursuant  to  the  Board's  direction,  an  election  was 
held  among  the  16  eligible  employees;  the  Union  re- 
ceived 11  of  the  votes,  and  was  certified  on  March  28, 
1955  (R.  7-12).  Nevertheless,  the  Company,  on  and 
after  April  27,  1955,  rejected  the  Union's  request  to 
enter  into  bargaining  negotiations,  alleging  that  the 
unit  found  by  the  Board  was  inappropriate  (R.  24,  27- 
28;  18-23).  The  Board,  holding  that  the  Company's 
admitted  refusal  to  bargain  violated  Section  8  (a)  (5) 
and  (1)  of  the  Act,  ordered  the  Company  to  cease  and 
desist  from  refusing  to  bargain  collectively  with  the 
Union,  or  in  any  like  manner  interfering  with  the  ef- 
forts of  the  Union  to  bargain  collectively  on  behalf 
of  the  employees  (R.  28-31).  Affirmatively,  the  order 
requires  the  Company,  upon  request,  to  bargain  collec- 
tively with  the  Union  and  to  post  appropriate  notices 
(R.  31-34). 
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ARGUMENT 

The  Bargaining  Unit  of  Plant  Clerks  and  Standards  Checkers 
Was  an  Appropriate  Unit 

Respondent  having  admittedly  refused  to  bargain 
with  the  Union  certified  by  the  Board,  the  first  question 
before  this  Court  is  whether  the  Board  has  acted  arbi- 
trarily or  capriciously  in  determining  that  the  plant 
clerks  and  standards  checkers  constitute  an  appropriate 
bargaining  unit.  Foreman  &  Clark,  Inc.  v.  N.L.R.B., 
215  F.  2d  396,  405-406  (C.A.  9),  certiorari  denied,  348 
U.  S.  887,  and  cases  there  cited.  We  submit  that  the 
undisputed  facts,  summarized  above,  establish  that  the 
plant  clerks  and  standards  checkers  are  so  closely  al- 
lied, by  virtue  of  their  duties  and  working  conditions,  as 
to  constitute  a  cohesive  unit  appropriate  for  the  pur- 
poses of  collective  bargaining  under  the  Act.  See 
N.L.R.B.  V.  Armour  &  Co.,  154  F.  2d  570,  575,  576 
(C.A.  10),  certiorari  denied,  329  U.  S.  732,  quoted  with 
approval  in  Foreman  6c  Clark,  supra;  see  also  N.L.R.B. 
V.  Swift  &  Co.,  162  F.  2d  575,  580-581  (C.A.  3),  cer- 
tiorari denied,  332  U.  S.  791 ;  N.L.R.B.  v.  Continental 
Oil  Co.,  179  F.  2d  552,  554-555  (C.A.  10).  Indeed, 
throughout  this  proceeding,  the  similarity  of  the  em- 
ployees' interests  and  conditions  of  employment  are  re- 
peatedly stressed  (R.  48,  50-54,  58,  72-77,  82,  101-104). 

The  Company's  chief  attack  upon  the  Board's  deter- 
mination, however,  is  that  the  plant  clerks  and  stand- 
ards checkers  are  disqualified  from  representation  by 
any  labor  organization  for  the  purposes  of  engaging 
in  collective  bargaining  because  of  the  supervisory, 
managerial,  or  confidential  nature  of  their  responsibil- 
ities as  employees  of  the  Company.  ^ 


^  Respondent  also  contended  before  the  Board  that  the  Union 
could  not  represent  the  plant  clerks  and  standards  checkers  be- 


Similar  contentions  have  been  previously  examined 
and  found  wanting  in  A. />.//./>.  v.  Armour  d-  Co.,  lol 
V.  2d  570  (C.A.  10),  certioraii  denied,  ::'_'!)  I'.  S.  7:i2, 
a  case  which  we  submit  is  indistinguishable  I'l-dui  the 
case  at  bar,  and  in  N. L.R.Ik  v.  Sirift  d'  Co.,  Klli  F.  2d 
575  (O.A.  3),  certiorari  denied,  332  U.  S.  7<)J,  a  ease 
involving  another  plant  of  the  respondent  herein. ' 

In  N.L.B.B.  V.  Annour  d  Co.,  s/tjira,  as  here,  the  eni- 
]doyer — who  was  engaged  in  the  same  type  of  large- 
scale  meat  processing  and  packing — contended  that 
plant  clerks  and  checkers  were  part  of  management 
and  therefore  not  entitled  to  rejiresentation  foi*  eollec- 

caiiso  the  Union  also  rcjircscntcd  the  Company's  production  em- 
jiloyecs.  In  ."^npport  of  this  contention,  rcsjiondent  adverted  merely 
to  the  fact  that  such  employees,  in  the  South  San  Francisco  plant 
and  in  the  Company's  other  plants,  have  never  been  considered  as 
l)art  of  a  unit  composed  of  production  employees.  The  short  an- 
swer, of  course,  is  that  the  Board's  certification  does  not  place  the 
clerks  and  checkers  in  the  production  unit  for  purposes  of  collec- 
tive bargaining,  but  establishes  a  separate  unit  for  them  {supra, 
J).  7).  In  any  event,  similar  contentions  have  been  raised  in 
virtually  identical  situations  and  have  been  rejected  by  the  courts. 
N.L.E.B.  V.  Suijt  &  Co.,  162  F.  2d  575,  580-581  (C.A.  3).  certiorari 
denied,  332  U.S.  791;  N.L.R.B.  v.  Armour  &  Co.,  154  F.  2d  570. 
572,  575  (C.A.  10),  certiorari  denied,  329  U.S.  732. 

^Although  these  cases  arose  under  the  original  Act.  nothing  in 
the  1947  amendments  detracts  from  the  force  of  their  reasoning, 
which  is  fully  explained  below  (pp.  14-17).  Even  with  respect 
to  respondent's  contentions  that  the  clerks  and  checkers  are  super- 
visors as  defined  in  Section  2  (11)  of  the  Act,  a  provision  not  con- 
tained in  the  original  Act,  the  reasoning  of  these  cases  is  relevant. 
For,  in  approving  a  definition  of  "supervisor,"  Congress  intended 
to  reach  "the  supervisor  vested  with  such  genuine  management 
prerogatives  as  the  right  to  hire  or  fire,  discipline,  or  make  effec- 
tive recommendations  with  respect  to  such  action"  and  "adopted 
the  test  which  the  Board  itself  has  made"  S.  Kept.  No.  105.  8ath 
Cong..  1st  Sess.,  p.  4;  H.  Conf.  Kept.  No.  510,  80th  Cong.,  1st  Sess., 
p.  35  (Legislative  History  of  the  Labor  Management  Relations 
Act,  1947  (Govt.  Print,  off.  1948),  hereinafter  cited  as  "Leg.  Hist.", 
Vol.  I,  pp.  410,  539). 
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tive  bargaining  purposes  under  the  Act.  154  F.  2d  at 
572,  574,  576-577.  The  duties  of  the  plant  clerks  em- 
ployed by  Armour  were  broader  than  those  of  the  clerks 
employed  by  the  Company  in  the  instant  case,  for 
Armour's  clerks  had  the  responsibility  of  directing  test 
runs  of  a  group  of  employees  where  no  regular  foreman 
was  present,  of  maintaining  employment  records  of 
the  workers,  and  of  notifying  the  foreman  which  em- 
ployees were  to  be  laid  off  or  hired  under  the  seniority 
rules.  Id.  at  573.  Similarly  the  checkers  in  Armour 
had  greater  authority  than  the  Company's  checkers, 
since  the  former  examined  the  plant  clerks'  reports  for 
errors,  made  spot  checks  of  the  performance  of  the 
various  operations,  both  as  to  method  and  the  number 
of  men  employed,  and  even  advised  the  foreman  of  de- 
viations from  job  descriptions  or  standards  and  the 
time  allowances  for  a  day's  work.  Id.  at  576-577. 
Nevertheless,  the  court  there  sustained  the  Board's 
finding  that  both  these  groups  of  workers  were  em- 
ployees entitled  to  full  protection  of  the  Act,  and  that 
Armour  was  compelled  to  bargain  with  their  chosen 
representative.  Similarly,  the  court  in  N.L.R.B.  v. 
.Stvift  &  Co.,  162  F.  2d  at  577,  580-581,  held  that  the 
plant  clerks  and  standards  checkers  were  not  supervi- 
sors, and  that  the  Board  could  properly  include  them 
in  a  unit  with  other  clerks,  even  though  a  coaffiliate  of 
their  union  represented  the  production  employees. 

In  the  light  of  these  judicial  precedents,  we  turn 
now  to  a  more  particularized  consideration  of  the  Com- 
pany's contentions  concerning  the  validity  of  the 
Board's  determination  respecting  these  two  groups  of 
employees. 
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A.  The  phnif  clerks  (dkJ  standards  checkers  are  not 
supervisors  trilliin  I  Ik  incdiiiuf/  of  Scdion  J  (]]) 
of  the  Act 

Although  respondent  urged  before  tlic  Una  id  iliat 
the  standards  cluM-kers  \v('i-('  uivcn  supcrvisoi-y  (hities, 
at  the  hearing  in  the  representation  proceeding  the 
l)lant  superintendent  conceded  that  he  "could  not  define 
any  of  [the  standards  checkers']  functions  as  Ijeing 
supervisory"  (R.  102).  Even  apart  from  this  admis- 
sion respondent's  assertion  that  these  ein])l(tyees  luive 
supervisory  responsibilities  is  unsupported  by  tlie 
record. 

Respondent  urged  tliat  l^ecause  the  duties  of  the 
standards  checkers  affect  the  compensation  earned  by 
the  employees,  they  have  the  authority  to  ''reward" 
the  employees  within  the  meaning  of  Section  2  (11)  of 
the  Act,  quoted  infra,  pp.  18-19.  Respondent's  argu- 
ment not  only  involves  a  distortion  in  the  plain  mean- 
ing of  the  word  ''reward,""  but  would  make  supervi- 
sors of  every  employee  whose  functions  might  affect 
the  compensation  of  other  employees.  The  legislative 
history  of  Section  2  (11)  conclusively  demonstrates  that 
Congress  did  not  intend  to  exclude  from  the  benefits  of 
the  Act  all  persons  whose  duties  affected  the  earnings 


•^  Particularly  applicable  here  is  the  familiar  canon  of  statutorj^ 
construction  that  "legislation,  when  not  expressed  in  technical  terms 
is  addressed  to  the  common  run  of  men  and  is  therefore  to  be  under- 
stood according  to  the  sense  of  the  thing,  as  the  ordinary  man  has 
a  right  to  relv  on  ordinary  words  addressed  to  him."  Addison  v. 
Holly  Hill  Fruit  Co..  322  U.S.  607,  618;  N.L.R.B.  v.  Coca-Cola 
Bottling  Co..  350  U.S.  264,  268-269;  Helvering  v.  Hutchings.  312 
U.S.  393.  396.  See  also  N.L.R.B.  v.  North  Carolina  Granite  Corp., 
201  F.  2d  469,  470  (C.A.  4),  where  the  court  held  that  an  employee 
who  kept  the  time  of  himself  and  two  other  employees,  thus  affect- 
ing their  compensation,  did  not  have  authority  to  "reward"  these 
employees  so  as  to  make  him  a  supervisor  within  the  meaning 
of  the  Act. 
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of  other  employees.  Under  the  House  bill,  it  was  pro- 
posed to  exclude,  as  supervisors,  "personnel  who  fix 
the  amount  of  wages  earned  by  other  employees,  such 
as  inspectors,  checkers,  weigh-masters,  and  time-study 
personnel."  H.  Conf.  Kept.  No.  510,  80th  Cong.,  1st 
Sess.,  p.  35;  Section  2  (12)  (A)  of  H.E.  3020;  93  Cong. 
Rec.  4138,  6442.  (Leg.  Hist.,  Vol.  I,  pp.  40-41,  539,  Vol. 
II,  pp.  1068, 1537).  In  conference,  however,  the  House 
version  was  rejected,  and  the  conferees  decided  to  re- 
strict the  term  ' '  supervisor ' '  to  individuals  '  ^  generally 
regarded  as  foremen  and  persons  of  like  or  higher 
rank"  as  in  the  Senate  version.    Ihid. 

In  any  event,  the  undisputed  evidence  previously 
summarized  (pp.  5-7),  establishes  that  the  checkers' 
duties  do  not  involve,  as  Section  2  (11)  of  the  Act  re- 
quires, the  exercise  of  "independent  judgment"  but 
were,  merely  of  a  "routine  or  clerical  nature."  Thus, 
their  very  functions  relate  to  the  computation  of  the 
production  employees'  earnings  by  selecting  the  factors 
which  are  enumerated  in  the  standards  book.  Before 
selecting  the  factors  to  be  entered  on  the  checking  sheet, 
however,  the  standards  checker  consults  with  the  fore- 
man and  the  plant  clerk,  and,  again,  before  transmitting 
the  sheet  to  the  standards  department,  the  sheet  is  ex- 
amined by  the  foreman  for  accuracy.  Even  after  trans- 
mission, the  standards  checking  sheet  is  subject  to  re- 
view by  the  head  standards  checker  or  his  assistant,  as 
a  matter  of  routine,  and,  if  an  employee  questions  the 
computation  of  his  pay,  the  standards  checking  sheet 
will  be  reviewed  once  more.  In  short,  a  standards 
checker  is,  at  most,  "a  trusted  employee  with  intelli- 
gence enough  to  gather  information  for  the  manage- 
ment's action"  but  lacking  any  authority  to  "exercise 
any  judgment  as  to  policy  or  to  hire  or  fire,  demote,  or 
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])romote  any  employee."  N.L.R.B.  v.  OshrinJx,  218  F. 
L'.l  ;U1,  ;J44  (C.A.  9),  certiorari  denied,  349  U.  S.  928. 
See  also  N.L.R.B.  v.  Parmti  Wdhr  Lifter  Co.,  I'll  V. 
2d  258,  261  (C.A.  9),  certiorari  denied,  :ns  V.  S.  S29. 

The  duties  of  the  plant  clerks,  too,  are  essentially 
those  of  a  "trusted  employee  with  intelligence  enough 
to  gather  information  for  the  management 's  action '  'hut 
without  authority  to  exercise  judgment  as  to  policy  or 
employment.  Respondent,  however,  relied  \\\)i)\\  the 
fact  that  the  plant  clerks  instruct  the  production  em- 
ployees wdth  respect  to  the  handling  of  products  in  the 
course  of  processing,  supervise  the  department  in  the 
absence  of  the  foreman,  and  may  discuss  the  qualifica- 
tion of  production  employees  with  the  foremen.  At 
most,  we  submit,  respondent's  argument  establishes  that 
the  plant  clerks  possess  "minor  supervisory  duties" 
but  "were  not  intended  to  be  excluded  from  the  cov- 
erage of  the  Act."  N.L.R.B.  v.  Quincy  Steel  Castiufi 
Co.,  200  F.  2d  293,  296  (C.A.  1).  See  also  N.L.R.B. 
V.  North  Carolina  Granite  Corp.,  201  F.  2d  369  (C.A. 
4) ;  Sen.  Kept.  No.  105,  80th  Cong.,  1st  Sess.,  pp.  4,  19; 
93  Cong.  Rec.  3836,  4677-4678  (I  Leg.  Hist.  410,  425; 
IILeg.  Hist.  1009, 1303). 

Thus,  although  the  plant  clerk  may  give  his  opinion  , 
to  the  foreman  with  respect  to  a  particular  employee, 
the  plant  superintendent  testified  that  "The  foreman 
makes  the  decisions,  that  is  his  job"  even  though,  of 
course,  the  foreman  "might  value"  the  opinion  of  the 
plant  clerk  (R.  100,  101).  This  falls  far  short  of  the 
requisite  powder  of  a  supervisor  to  "effectively  recom- 
mend" action  with  respect  to  an  employee.  Similarly, 
although  the  plant  clerk  exercises  the  supervisory  pow- 
ers of  the  foreman  during  the  foreman's  temporary 
absence,  for  short  periods,  "the  grant  of  power  to  ex- 
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ercise  a  supervisory  function  only  spasmodically  and  ' 
infrequently"  cannot  make  a  "  'supervisor'  out  of  a 
rank  and  file  employee."  N.L.R.B.  v.  Leland-Gifford 
Co.,  200  F.  2d  620,  625  (C.A.  1) ;  see  also  N.L.R.B.  v. 
Quincy  Steel  Casting  Co.,  200  F.  2d  293,  296  (C.A.  1)  ; 
NL.R.B.  V.  WUtin  Machine  Works,  204  F.  2d  883 
(C.A.  1).  Especially  is  this  true  where,  as  here,  pro- 
duction employees  also  relieve  the  supervisors  (R.  82). 
And,  finally,  the  instructions  given  the  production  em- 
ployees regarding  the  handling  of  products  in  the  course 
of  processing  were  merely  routine  directions  similar 
to  those  given  by  the  molder  in  N.L.R.B.  v.  Quincy  Steel 
Casting  Co.,  200  F.  2d  293,  296  (C.A.  1),  by  the  clerk 
in  N.L.R.B.  v.  WUtin  Machine  Works,  204  F.  2d  883, 
886  (C.A.  1),  and  by  the  carpenter  in  N.L.R.B.  v.  North 
Carolina  Granite  Corp,  201  F.  2d  469,  470  (C.A.  4),  all 
of  whom  were  held  to  be  employees,  not  "supervisors," 
within  the  meaning  of  the  Act. 

B.  The  plant  clerks  and  standards  checkers  have  no 
duties  as  confidential  employees  or  representatives 
of  management  in  the  field  of  labor  relations 

In  addition  to  the  contention  that  the  plant  clerks 
and  standards  checkers  exercise  supervisory  duties 
within  the  meaning  of  Section  2  (11)  of  the  Act,  re- 
spondent argued  that  these  employees  are  so  closely  in- 
tegrated with  management  as  to  be  confidential  em- 
ployees and  managerial  representatives  who,  under 
Board  established  policies,  should  be  excluded  from  the 
benefits  of  collective  bargaining.  In  this  connection 
respondent  adverted  to  the  fact  that  the  employees  have 
access  to  financial  and  production  data,  employment 
records,  and  information  concerning  employee  griev- 
ances. 
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At  tbe  outset,  it  is  clenr  llial  icspdiidcnt's  position 
does  not  mean  that  tlie  cost,  piodiid ion,  ov  oilier  data, 
availa])le  to  the  plant  dci-ks  and  standards  (dieckers  is 
not  available  to  the  otiici'  cinployecs,  hiil  oid\'  thai  the 
I  Company  did  not  want  this  inl'orniation  diselosed  to 
I  competitors.  Tims,  at  the  hearing,  althongh  testifying 
I  that  the  Company  wanted  the  records  restrieted  to  su- 
pervisory personnel,  the  plant  superintendent  admitted 
that  the  cost  records  are  not  kei)1  in  a  vault,  and  ex- 
plained, finally,  "T  stated  that  we  would  certainly  not 
want  our  competitoi's  to  know  our  costs  or  our  ])rodue- 
tion  data.  To  me  that  is  the  meaning  of  confidential" 
(R.  84,  90,  91-92).  Moreover,  the  plant  superintendent 
testified  that  "any  employee"  has  the  "right"  to  ask 
what  the  standards  are  on  any  job  to  which  he  is  as- 
signed; that  the  rates  of  pay  for  production  workers 
are  "available  for  all  em^Dloyees"  (R.  84)  ;  that  the  em- 
ployees' earnings  are  posted  in  the  plant  (R.  52)  ;  and 
that  time-study  data  are  made  available  to  union  rep- 
resentatives, for  the  purposes  of  collective  bargaining 
(R.  84-85). 

From  management's  own  view,  therefore,  w^hatever 
confidential  aspects  are  involved  in  the  duties  of  plant 
clerks  and  standards  checkers  relate  not  to  the  person- 
nel problems  of  the  Company,  but  to  the  harmful  ef- 
fects of  disclosure  to  business  competitors.  Such  duties 
do  not  discpialify  these  employees  from  the  right  to 
engage  in  collective  bargaining,  as  was  recognized  in 
N.L.R.B.  V.  Annour  &  Co.,  154  F.  2d  570,  574  (C.A.  10), 
certiorari  denied,  329  U.  S.  732,  where  the  court  stated 
in  rejecting  the  same  contention  urged  by  respondent's 
competitor  with  respect  to  the  employees  performing 
the  same  work  as  those  here: 
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Certainly,  exclusion  from  the  benefits  of  the  Act 
is  not  the  price  of  honest  and  faithful  service.  It 
is  true  that  the  knowledge  which  the  plant  clerks 
obtain  is  of  a  highly  confidential  nature  and  that 
its  disclosure  to  competitors  of  Armour  might  re- 
sult in  injury  to  Armour.  Armour  may  require,  as 
a  condition  of  employment,  that  the  plant  clerks 
treat  such  information  as  confidential. 

See  also  Associated  Press  v.  N.L.B.B.,  301  U.  S.  103, 
132;  5.  F.  Goodrich  Co.  115  NLRB  No.  103  (37  LRRM 
1383)." 

These  same  considerations  demonstrate  that  the  faith- 
ful performance  of  these  employees'  duties  in  connec- 
tion with  the  computation  of  earnings  or  in  connection 
with  the  adjustment  of  grievances  is  in  no  way  incom- 
patible with  their  being  represented  by  a  collective 
bargaining  agent.  As  already  noted  (supra,  pp. 
4-5,  7),  neither  the  plant  clerks  nor  the  standards 
checkers  actually  participate  in  the  conference,  which 


'  Contrary  to  respondent's  contention  before  the  Board,  there  is 
nothing  in  the  Board's  decision  in  Ohio  Ferro  Alloys  Corporation, 
107  NLRB  504,  requiring  a  different  conclusion.  In  that  case,  the 
two  individuals  the  Board  excluded  from  the  bargaining  unit  as 
"confidential  employees"  did  clerical  and  stenographic  work  for 
the  plant  superintendent  in  charge  of  labor  relations,  including 
handling  correspondence  between  the  superintendent  and  officers 
of  the  corporation.  Ibid.  The  Board  thus  concluded  that  it  was 
"clear  on  the  record  that  these  two  individuals  in  the  course  of  their 
regular  duties  actively  handled  confidential  materials  relating  to 
labor  relations."  Id.  at  505.  In  the  case  at  bar,  however,  the  plant 
clerks  and  standards  checkers  have  no  comparable  duties  with  re- 
spect to  labor  relations,  and  have  no  access  to  any  confidential 
matters,  even  in  connection  with  grievances,  which  concern  labor 
relations  decisions.  See  Seventeenth  Annual  Report  of  the  National 
Labor  Relations  Board  (Govt.  Print.  Off.,  1953)  pp.  91-92;  Six- 
teenth Annual  Report  (Go\*t.  Print.  Off.,  1952)  pp.  117-119. 
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is  iioniially  haiKllcd  diiccily  betweiMi  llic  foreman  aii<l 
llic  aj;"^"ri('V('(l  employee.  The  role  pl.-iycd  liy  tlicsc  cin- 
ployees  is  tlie  (|uile  closely  restricted  one  oi'  gathering 
iut*orniati(>n,  or  rechecking  ('oni))utati()ns,  loi*  use  })y  the 
foreman  in  adjusting  the  grievance.  Should  these  em- 
l^loyees  fail  to  perform  these  duties  |)i'(j])erly,  oi-  sliould 
the  ])hnit  checker  neglect  to  seleet  tlie  proper  standards 
in  computing  incentive  earnings  of  the  other  cm])loyees, 
Ihe  Company  has  the  effective  remedy  of  disciplining 
or  discharging  these  employees.  Exclusion  from  the 
benefits  of  the  Act  is  neither  required  nor  justified. 
See  the  Armour,  Associated  Press,  and  Goodrirli  cases 
cited  immediately  above. 

CONCLUSION 

It  is  respectfully  submitted  that  the  Board  properly 
concluded  that  none  of  respondent 's  grounds  for  refus- 
ing to  honor  the  Board's  certification  of  the  Union  as 
the  bargaining  agent  of  the  plant  clerks  and  standards 
checkers  had  merit  and  that  a  decree  should  issue  en- 
forcing the  Board's  order  in  full. 

Theophil  C.  Kammholz, 

General  Counsel, 
David  P.  Findling, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Frederick  U.  Reel, 
John  E.  Jay, 

Attorneys, 
National  Labor  Relations  Board. 
June,  1956. 
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APPENDIX 

The  relevant  provisions  of  the  National  Labor  Rela- 
tions Act,  as  amended  (61  Stat.  136,  29  U.S.C,  Sees. 
151  et  seq,),  are  as  follows: 

Definitions 
Sec.  2.    When  used  in  this  Act — 


(3)  The  term  'employee'  shall  include  any  em- 
ployee, and  shall  not  be  limited  to  the  employees 
of  a  particular  employer,  unless  the  Act  explicitly 
states  otherwise,  *  *  *^  but  shall  not  include  any 
individual  employed  as  an  agricultural  laborer,  or 
in  the  domestic  service  of  any  family  or  person  at 
his  home,  or  any  individual  employed  by  his  parent 
or  spouse,  or  any  individual  have  the  status  of  an 
independent  contractor,  or  any  individual  em- 
ployed as  a  supervisor,  or  any  individual  em- 
ployed by  an  employer  subject  to  the  Railway 
Labor  Act,  as  amended  from  time  to  time,  or  by  any 
other  person  who  is  not  an  employer  as  herein 
defined. 


(11)  The  term  'supervisor'  means  any  indivi- 
dual having  authority,  in  the  interest  of  the  em- 
ployer, to  hire,  transfer,  suspend,  lay  off,  recall, 
promote,  discharge,  assign,  reward,  or  discipline 
other  employees,  or  responsibly  to  direct  them,  or 
to  adjust  their  grievances,  or  effectively  to  recom- 
mend such  action,  if  in  connection  with  the  fore- 
going th  exercise  of  such  authority  is  not  of  a 
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nierc'ly  routine  or  clerical  nature,  l>iit   i-ccpiii-es  llio 
use  of  independent  judgment. 


Rights  of  Employees 

Sec.  7.  Employees  shall  have  Ihe  right  to  seli'-(»r- 
ganization,  to  form,  join  or  assist  labor  organiza- 
tions, to  bargain  eollectively  through  representa- 
tives of  their  own  ehoosing,  and  to  engage  in  other 
concerted  activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection,  and 
shall  also,  have  the  right  to  refrain  from  any  or  all 
of  such  activities  *  *  *. 

Unfair  Labor  Pracitces 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice  for 
an  employer — (1)  to  interfere  with,  restrain,  or 
coerce  employees  in  the  exercise  of  the  rights  guar- 
anteed in  section  7;  *  *  * 


(5)  to  refuse  to  bargain  collectively  with  the  rep- 
resentatives of  his  employees,  subject  to  the  provi- 
sions of  section  9(a). 


Representatives  and  Elections 
Sec.  9.  (a)  Representatives  designated  or  selected  for 
the  purposes  of  collective  bargaining  by  the  majority 
of  the  employees  in  a  unit  appropriate  for  such  pur- 
poses, shall  be  the  exclusive  representatives  of  all  the 
employees  in  such  unit  for  the  purposes  of  collective 
bargaining  in  respect  to  rates  of  pay,  wages,  hours  of 
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emplojrment,  or  other  conditions  of  employment :  *  *  * 
(b)  The  Board  shall  decide  in  each  case  whether  in 
order  to  assure  to  employees  the  fullest  freedom  in  ex- 
ercising the  rights  guaranteed  by  this  Act,  the  unit  ap- 
propriate for  the  purposes  of  collective  bargaining  shall 
be  the  employer  unit,  craft  unit,  plant  unit,  or  subdi- 
vision thereof:  *  *  * 


(c)  (1)  Whenever  a  petition  shall  have  been  filed,  in 
accordance  with  such  regulations  as  may  be  prescribed 
by  the  Board — 

(A)  by  an  employee  or  group  of  employees  or 
an  individual  or  labor  organization  acting  in  their 
behalf  alleging  that  a  substantial  niunber  of  em- 
ployees (i)  wish  to  be  represented  for  collective 
bargaining  and  that  their  employer  declines  to  rec- 
ognize their  representative  as  the  representative 
defined  in  Section  9  (a),  *  *  * 

***** 

the  Board  shall  investigate  such  petition  and  if  it 
has  reasonable  cause  to  believe  that  a  question  of 
representation  affecting  commerce  exists  shall  pro- 
vide for  an  appropriate  hearing  upon  due  notice. 
Such  hearing  may  be  conducted  by  an  officer  or 
employee  of  the  regional  office,  who  shall  not  make 
any  recommendations  with  respect  thereto.  If  the 
Board  finds  upon  the  record  of  such  hearing  that 
such  a  question  of  representation  exists,  it  shall 
direct  an  election  by  secret  ballot  and  shall  certify 
the  results  thereof. 
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(cl)  Wlieiievc'i'  an  order  of  the  IJo.nd  made  pursuant 
to  Section  10  (c)  is  based  in  whole  oi-  in  pail  upon 
t'aets  certified  Tollowing-  an  inxcsli^al  ion  pursuant  1o 
subsection  (c)  ol*  this  section  and  there  is  a  petition 
lor  the  enforcement  or  review  of  such  ordei-,  sucli  cei*- 
lilication  and  the  record  of  such  investin-ation  shall  he 
included  in  tlie  transcript  of  the  entii-e  i-ec(>r<l  i-((|uii(Ml 
to  be  filed  under  Section  10  (e)  oi-  10  ( f),  and  thereupon 
tlie  decree  of  the  court  enforcing,  modi  lying,  or  setting 
aside  in  whole  or  in  part  the  order  of  the  Jioard  shall  be 
made  and  entered  upon  the  pleadings,  testimony,  and 
proceedings  set  forth  in  such  transcript. 

Prevention  of  Unfair  Labor  Practices 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter 
provided,  to  prevent  any  person  from  engaging  in  any 
unfair  labor  practice  (listed  in  Section  8)  affecting 
conmierce.  This  power  shall  not  be  affected  by  any 
other  means  of  adjustment  or  prevention  that  has  been 

or  may  be  established  by  agreement,  law,  or  otherwise. 

*  *  * 

(c)  *  *  *  If  upon  the  preponderance  of  the  testi- 
mony taken  the  Board  shall  be  of  the  opinion  that  any 
person  named  in  the  complaint  has  engaged  in  or  is  en- 
gaging in  any  such  unfair  labor  practice,  then  the 
Board  shall  state  its  findings  of  fact  and  shall  issue  and 
cause  to  be  served  on  such  person  an  order  requiring 
such  person  to  cease  and  desist  from  such  unfair  labor 
practice,  and  to  take  such  affirmative  action  including 
reinstatement  of  employees  with  or  without  back  pay, 
as  will  effectuate  the  policies  of  this  Act  *  *  * 

(e)  The  Board  shall  have  power  to  petition  any  cir- 
cuit court  of  appeals  of  the  United  States  (including 
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the  United  States  Court  of  Appeals  for  the  District  of 
Columbia),  or  if  all  the  circuit  courts  of  appeals  to 
which  application  may  be  made  are  in  vacation,  any 
district  court  of  the  United  States  (including  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Columbia),  within  any  circuit  or  district,  respectively, 
wherein  the  unfair  labor  practice  in  question  occurred 
or  wherein  such  person  resides  or  transacts  business, 
for  the  enforcement  of  such  order  and  for  appropriate 
temporary  relief  or  restraining  order,  and  shall  certify 
and  file  in  the  court  a  transcript  of  the  entire  record 
in  the  proceedings,  including  the  pleadings  and  testi- 
mony upon  which  such  order  was  entered  and  the  find- 
ings and  order  of  the  Board.  Upon  such  filing,  the 
court  shall  cause  notice  thereof  to  be  served  upon  such 
such  person,  and  thereupon  shall  have  jurisdiction  of 
the  proceeding  and  of  the  question  determined  therein, 
and  shall  have  power  to  grant  such  temporary  relief  or 
restraining  order  as  it  deems  just  and  proper,  and  to 
make  and  enter  upon  the  pleadings,  testimony,  and 
proceedings  set  forth  in  such  transcript  a  decree  enforc- 
ing, modifying,  and  enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part  the  order  of  the  Board.  No 
objection  that  has  not  been  urged  before  the  Board,  its 
member,  agent,  or  agency,  shall  be  considered  by  the 
court,  unless  the  failure  or  neglect  to  urge  such  objec- 
tion shall  be  excused  because  of  extraordinary  circum- 
stances. The  findings  of  the  Board  with  respect  to  ques- 
tions of  fact  if  supported  by  substantial  evidence  on 
the  record  considered  as  a  whole  shall  be  conclusive. 
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No.  15051 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


National  Labor  Relations  Board, 

Petitioner, 
vs. 

Swift  &  Company, 

Respondent. 


On  Petition  for  Enforcement  of  an  Order  of  the  National   Labor  Relations  Board 

Brief  For  Respondent  Swift  &  Company 


STATEMENT  OF  THE  CASE 

Following  direction  by  the  Board  of  an  election  in  a  bargaining 
unit  comprised  of  plant  clerks  and  standards  checkers  at  Swift's 
South  San  Francisco  plant  and  certification  of  Local  508,  Amalga- 
mated Meat  Cutters  and  Butcher  Workmen  of  America,  AFL,  as 
the  bargaining  representative  of  employees  in  that  unit.  Swift 
refused  to  bargain  with  the  Union  on  the  ground  that  the  unit 
was  inappropriate. 

In  the  proceedings  before  the  Board,  Swift  contended  that  the 
standards  checkers,  as  well  as  the  plant  clerks,  were  confidential 
and  managerial  employees.  We  do  not  press  that  contention  here. 
However,  we  do  not  wish  to  be  understood  as  conceding  that  it 
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lacks  merit;  Swift  believes  that  its  contention  was  sound  and  that 
the  Board  was  wrong  in  holding  otherwise.  Our  failure  to  press 
the  contention  here  results  from  our  recognition  of  the  reluctance 
of  the  courts  to  disturb  unit  determinations  involving  exercise  by 
the  Board  of  discretionary  powers,  and  from  the  fact  that  in  any 
event  the  unit  is  inappropriate  as  a  matter  of  law  because  of  the 
supervisorial  status  of  the  plant  clerks. 

We  therefore  direct  the  Court's  attention  solely  to  the  plant 
clerks.  As  just  indicated,  it  is  our  position  that  they  are  supervisory 
employees  and,  therefore,  that  their  inclusion  in  the  unit  rendered 
the  unit  inappropriate  as  a  matter  of  law.^ 

The  Evidence. 

The  evidence  bearing  upon  the  propriety  of  the  unit  consisted 
entirely  of  the  testimony  of  Francis  S.  Sigler,  plant  superintendent, 
taken  at  the  hearing  in  the  representation  proceedings.^  There 
were,  therefore,  no  evidentiary  conflicts  to  be  resolved. 

The  plant  is  divided  into  approximately  thirty  departments 
(R.  55) ,  each  headed  by  a  foreman  (R.  4l) .  The  departments  vary 
in  size.  In  the  smaller  departments,  the  foreman  does  his  own 
clerical  work  (R.  47).  In  the  larger  departments  the  foreman  is 
assisted  by  a  plant  clerk  who  does  his  clerical  work  and  performs 
various  other  functions  which  in  the  smaller  departments  are  per- 
formed by  the  foreman  himself  (R.  42-43,  46-47).  Depending  on 


1.  The  propriety  of  the  Board's  unit  determination  in  the  representa- 
tion case  is,  of  course,  subject  to  review  in  the  instant  proceeding.  Pitts^ 
burgh  Plate  Glass  Co.  v.  N.L.R.B.,  313  U.S.  146. 

2.  Section  9(d)  of  the  Act  provides  that  whenever  an  order  of  the 
Board  relative  to  an  alleged  unfair  labor  practice  is  based  in  whole  or  in 
part  upon  facts  certified  in  a  representation  proceeding,  the  record  in  the 
representation  proceeding  shall  be  part  of  the  record  filed  with  the  court 
in  any  proceeding  to  enforce,  modify  or  set  aside  the  order  relative  to  the 
unfair  labor  practice.  In  the  present  case,  the  parties  stipulated  before  the 
Board  that  the  evidence  taken  in  the  representation  case  might  be  deemed 
a  part  of  the  record  in  the  unfair  labor  practice  proceeding  (R.  15,  17). 
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the  size  of  the  departments,  a  clerk  may  be  assigned  to  a  single 
department  or  may  be  assigned  to  two  or  more  (R.  79). 

The  foremen  have  their  desks  in  plant  offices,  of  which  there 
are  twelve  (R.  66) .  There  likewise  are  twelve  plant  clerks  (R.  12). 
A  clerk  who  assists  only  one  foreman  may  share  a  large,  double 
desk  with  that  foreman;  otherwise  he  has  a  desk  of  his  own  ad- 
jacent to  the  desks  of  the  foremen  whom  he  assists  (R.  45). 

Contrasted  v^'ith  the  thirty  some-odd  foremen  and  twelve  plant 
clerks,  there  are  a  total  of  750  employees  in  the  plant  (R.  41). 

The  foreman  and  his  clerk  are  "a  very  close  team"  (R.  100). 
As  above  indicated,  the  clerk  not  only  attends  to  the  clerical  work 
(R.  46),  but  assists  the  foreman  in  various  other  respects;  of 
particular  significance  in  the  present  case  is  the  fact  that  he  directs 
other  employees  in  the  performance  of  certain  production  opera- 
tions (R.  42,  43,  81,  99),  and  that  he  acts  in  the  foreman's  place 
when  the  foreman  is  temporarily  absent  from  the  department  (R. 
47,82). 

Typical  of  the  activities  of  a  plant  clerk  in  directing  the  work 
of  other  employees  are  the  activities  of  the  clerk  in  the  sweet  pickle 
curing  cellar,  a  representative  department  (R.  42).  The  products 
come  into  the  department  in  barrels  (tierces),  are  weighed  and 
are  then  trucked  to  the  cellar  (R.  80-81).  In  curing  the  meats,  it 
is  necessary  to  "overhaul"  the  tierces  from  time  to  time — that  is, 
to  move  the  barrels  so  as  to  stir  up  the  meat  and  cure  it  properly 
(R.  43,  81) ;  this  "is  the  most  important  thing  in  the  production 
of  that  particular  product"  (R.  81).  After  weighing  the  incoming 
products,  the  plant  clerk  tells  the  workmen  what  to  do  with  them 
— i.e.,  to  put  them  in  a  certain  bin  in  a  "certain  storage  room" 
or  to  take  them  to  the  "smoke  house"  or  to  "dry  pack"  (R.  42,  80, 
99).  More  important,  he  directs  the  overhauling  operation,  telling 
the  men  which  barrels  to  move  (not  all  are  moved  at  the  same  time 
(R.  43,  81))  and  how  far  to  move  them  (R.  43). 

When  we  say  that  the  clerk  acts  in  the  foreman's  place  during 
the  latter's  absences  from  the  department,  we  m.ean  that  the  clerk 
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"take[s}  over  the  supervision  of  the  department."  (R.  47)  The 
occasions  for  his  doing  so  are  not  infrequent,  but  are  "many" 
(ibid.).  There  are  also  some  production  employees  vv'ho  are  called 
upon  to  relieve  supervisors,  and  who  are  temporarily  upgraded 
while  so  doing  (R.  82)  but  it  does  not  appear  that  this  is  done 
where  a  clerk  is  available. 

The  fact  that  the  clerks,  like  the  foremen,  are  salaried,  tliat 
they  share  a  locker  room  with  the  foremen,  and  that  they  are 
treated  in  other  respects  like  the  foremen,  has  been  touched  upon 
in  the  Board's  brief.  At  page  5  of  its  brief  it  is  stated  that  "Neither 
plant  clerks  nor  standards  checkers  can  normally  expect  to  be 
promoted  to  foreman."  Insofar  as  this  statement  implies  that  it  is 
not  normal  for  a  plant  clerk  to  be  promoted  to  foreman,  it  is  mis- 
leading. It  is  true  that  there  is  no  fixed  line  of  progression  which 
excludes  the  possibility  of  a  production  worker  being  promoted 
directly  to  a  foreman's  job  (R.  104).  But  the  fact  is  that  a  large 
percentage  of  the  foremen  were  formerly  plant  clerks  or  standards 
checkers  (R.  54) .  Mr.  Sigler,  the  plant  superintendent,  was  him- 
self, at  one  time,  a  plant  clerk  (R.  42) . 

The  Board's  Findings 

In  its  Decision  and  Direction  of  Election  in  the  representation 
proceedings,  the  Board  made  the  following  findings  as  to  the 
duties  of  plant  clerks  (R.  8-9) : 

"The  plant  clerks  work  with  foremen  in  plant  depart- 
ment offices.  They  maintain  department  records  pertaining 
to  costs,  production  time  spent  by  employees  in  production 
processes,  and  inventory.  When  necessary,  they  also  compile 
data  for  use  by  the  foremen  in  processing  grievances.  In 
addition,  they  tell  employees  uhere  to  place  and  when  to 
move  certain  products  in  the  course  of  processing,  and  they 
take  charge  of  the  department  for  short  intervals  when  a 
foreman  is  absent.  Hov.^ever,  they  have  no  power  to  hire  or 
discharge  or  effectively  recommend  such  action,  nor  do  they 
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handle  grievances.   Their  assignment  of  work  is   routine." 
(I'mpluisis  supplied). 

It  will  be  noted  that  the  Board  found,  in  accordance  with  the  evi- 
dence above  summarized  (a)  that  the  plant  clerks  "tell  employees 
where  to  place  and  when  to  move  certain  products  in  the  course 
of  processing,"  and  (b)  that  "they  take  charge  of  the  department 
for  short  intervals  when  a  foreman  is  absent."  The  Board  neverthe- 
less concluded  that  they  were  employees  within  the  meaning  of  the 
Act — not  supervisors  (R.  9).  That  conclusion  apparently  was 
grounded  upon  the  concluding  statement  above  quoted  (the  basis 
of  which  is  unknown  to  us)  that  "Their  assignment  of  work  is 
routine." 

THE  QUESTION 

The  question  is  whether  the  plant  clerks  are  supervisors.  As  we 
shall  see,  the  answer  to  that  question  depends  upon  whether  the 
evidence  supports  the  Board's  finding  that  the  clerk's  "assignment 
of  work  is  routine." 

If  the  plant  clerks  are  supervisors,  as  we  submit  they  are,  then 
the  unit  was  inappropriate  and  Swift  was  not  guilty  of  a  refusal 
to  bargain  with  the  representative  of  its  employees  in  an  appro- 
priate unit. 

ARGUMENT 

The  evidence  shows,  and  the  Board  has  found,  that  the  plant 
clerk  directs  the  work  of  other  employees  and  that  he  has  charge 
of  the  department  during  the  foreman's  absences.  He  therefore  is 
a  supervisor  unless  it  be  true,  as  the  Board  has  found,  that  his 
"assignment  of  v/ork  is  routine."  The  fact  is  that  this  finding  is 
contrary  to  the  evidence  and  that  enforcement  of  the  Board's 
order  therefore  should  be  denied.  To  elaborate: 
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I.  The  fact  that  the  plant  clerks  are  authorized  to  direct  other 
employees  suffices  to  characterize  them  as  supervisors:  it  is 
immaterial  that  they  are  without  authority  to  hire,  promote, 
discharge  or  discipline,  or  to  effectively  recommend  such  action. 

The  National  Labor  Relations  Act,  while  requiring  bargaining 
with  employees,  excludes  supervisors  in  defining  the  term  "em- 
ployee" (Sec.  2(3)),  and  provides  that  "no  employer  subject  to 
this  Act  shall  be  compelled  to  deem  individuals  defined  herein  as 
supervisors  as  employees  for  the  purpose  of  any  law,  either 
national  or  local,  relating  to  collective  bargaining"  (Sec.  14(a)). 
It  defines  the  term  "supervisor"  as  follows  (Sec.  2(11))  : 

"(11)  The  term  'supervisor'  means  any  individual  having 
authority,  in  the  interest  of  the  employer,  to  hire,  transfer, 
suspend,  lay  ofi^,  recall,  promote,  discharge,  assign,  reward, 
or  discipline  other  employees,  or  responsibility  to  direct  the??!, 
or  to  adjust  their  grievances,  or  efi^ectively  to  recommend 
such  action,  if  in  connection  with  the  foregoing  the  exercise 
of  such  authority  is  not  of  a  merely  routine  or  clerical  nature, 
but  requires  the  use  of  independent  judgment."  (Emphasis 
supplied) . 

We  have  italicized  the  phrase  "or  responsibility  to  direct  them" 
in  the  foregoing  definition  because  it  was  inserted  by  amendment 
on  the  Senate  floor  when  the  Taft-Hartley  Act  was  in  the  process 
of  enactment  in  order  to  characterize  as  supervisorial  a  function 
which  the  Board  had  not  theretofore  regarded  as  such,  and  because 
it  is  the  phrase  which  is  controlling  of  the  instant  case.  During  the 
period  from  1943,  when  the  Board  held  in  Matter  of  Maryland 
Dry  Dock  Company,  49  N.L.R.B.  733,  that  a  unit  embracing 
supervisors  having  certain  types  of  authority  was  not  appropriate 
for  collective  bargaining,  and  1945,  when  in  Matter  of  Packard 
Motor  Company,  6l  N.L.R.B.  4,  the  Board  reversed  itself,  the 
Board  defined  the  supervisors  to  be  excluded  from  bargaining 
units  as: 

"*  *  *  supervisory  employees  who  have  authority  to  hire, 
promote,  discharge,  discipline  or  otherwise  effect  changes 
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in  the  status  of  employees,  or  effectively  recommciitl  such 
action." 

See,  e.g., 

Matter  of  Swift  &  Co.,  51  N.L.R.B.  24,  26; 

Matter  of  Armour  &  Co.  of  Delaware,  51  N.L.R.B.  28,  30. 

The  definition  of  supervisor  in  the  Senate  Bill  as  originally  re- 
ported"' did  not  contain  the  phrase  which  we  have  italicized  above 
in  the  provision  finally  enacted,  but  was  substantially  the  same  as 
the  definition  which  had  been  employed  by  the  Board  and  which 
we  have  just  quoted.  It  was  to  the  definition  contained  in  the  bill 
as  originally  reported  that  the  Senate  Report  referred  when  it 
said,  in  the  language  quoted  in  the  Board's  brief  (p.  9,  n.  5), 
that  the  bill  "adopted  the  test  which  the  Board  itself  has  made."^ 
Thereafter  the  bill  was  amended  on  the  Senate  floor  at  the  in- 
stance of  Senator  Flanders  to  insert  the  phrase  italicized  above 
and  thus,  in  the  words  of  Senator  Flanders,  to  embrace  "the  basic 
act  of  supervising."  93  Congressional  Record  4677-4678  (1947)  ; 
2  Leg.  Hist.  1303-1304.  By  reason  of  that  insertion,  the  Act 
excludes  as  a  supervisory  employee  an  individual  having  au- 
thority to  direct  other  employees  although  he  has  no  authority  to 
hire,  promote,  discharge,  discipline  or  otherwise  effect  changes 
in  the  status  of  employees,  or  to  effectively  recommend  such  action. 
N.  L.  R.  B.  V.  Budd  Mfg.  Co.  (CA  6),  169  F.2d  571;  Ohio  Power 
Co.,  V.  N.  L.  R.  B.  (CA  6),  176  F.2d  385. 


3.  S.  1126;  see  Legislative  History  of  the  Labor  Management  Relations 
Act,  1947  (Govt.  Print.  Off.  1948),  hereinafter  cited  as  "Leg.  Hist.",  Vol. 
I,  pp.  104,  438. 

4.  The  House  Conference  Report,  which  the  Board  also  cites,  and 
which  dealt  with  the  bill  in  its  final  form,  did  not  employ  the  language 
quoted  in  the  Board's  brief,  but  stated  simply  that  'The  conference  agree- 
ment, in  the  definition  of  "supervisor",  limits  such  term  to  those  individuals 
treated  as  supervisors  under  the  Senate  amendment."  H.  Conf.  Rept.  No. 
510,  80th  Cong.,  1st  Sess.,  p.  35  ;  see  I  Leg.  Hist.,  p.  539. 
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As  above  noted,  the  Board  has  found  that  the  plant  clerks  "tell 
employees  where  to  place  and  when  to  move  certain  products  in 
the  course  of  processing,  and  they  take  charge  of  the  department 
for  short  intervals  when  a  foreman  is  absent."  The  Board's  further 
finding  that  "they  have  no  power  to  hire  or  discharge  or  effectively 
recommend  such  action"  does  not  amount  to  a  denial  of  the 
existence  of  supervisorial  status,  for,  as  above  noted,  the  defini- 
tion of  supervisor  is  in  the  disjunctive,  and  possession  of  any  one 
of  the  qualifications  mentioned  in  the  definition  places  an  em- 
ployee in  the  supervisory  class.  N.  L.  R.  B.  v.  Budd  Mfg.  Co. 
(CA  6),  Ohio  Poiver  Co.  v.  N.  L.  R.  B.  (CA  6),  both  supra. 

While  the  Board  did  not  find  in  so  many  words  that  the  plant 
clerks  have  authority  "responsibly  to  direct  other  employees,"  it 
is  apparent  from  the  evidence  that  they  do  have  such  authority 
and  the  Board  so  found  in  substance.  Certainly  it  did  not  find 
otherwise.  The  unconflicting  evidence  is  that  the  clerk  regularly 
directs  other  employees  in  the  performance  of  the  most  important 
part  of  the  processing  operation  and  that  in  the  absence  of  the 
foreman  he  takes  the  latter's  place  in  directing  other  phases  of 
the  work  as  well.  These  are  the  controlling  facts. 

The  Board's  brief  places  its  chief  reliance  on  N.  L.  R.  B.  v. 
Armour  &  Co.  (CA  10),  154  F.2d  570  and  N.  L.  R.  B.  v.  Swift 
&  Co.  (CA  3),  162  F.2d  575.  Both  arose  and  were  decided  before 
amendment  of  the  Act  to  exclude  supervisors,  and  neither  has  any 
bearing  on  the  instant  case.  The  Armour  case  simply  upheld  the 
Board  in  applying  its  old  test  of  supervisorial  status,  holding  that 
the  employees  in  question  were  properly  included  in  the  unit  be- 
cause they  had  "no  power  to  hire,  to  discharge,  to  promote  or 
demote,  or  even  to  make  recommendations  in  these  respects." 
154  F.2d  at  575.  In  the  Su'ift  case,  which  was  decided  after  the 
Supreme  Court's  affirmance  of  the  Packard  Aiotor  Conipa}iy  de- 
cision, the  court  felt  it  unnecessary  to  pass  upon  the  question 
whether  the  individuals  concerned  were  supervisors;  it  held  that 
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whether  or  not  they  were  supervisors  they  were  "employees" 
within  the  meaning  of  the  Act  and  that  the  question  whether  they 
should  be  included  in  the  bargaining  unit  was  one  for  the  Board 
to  decide  in  the  exercise  of  a  "broad  discretion."  162  F.2d  at  580. 

II.    The  Board's  finding  that  the  plant  clerk's  "assignment  of  work 
is  routine"  is  contrary  to  the  evidence. 

Apparently,  the  Board  based  its  conclusion  that  the  plant  clerks 
are  not  supervisors  upon  its  finding  that  "Their  assignment  of 
work  is  routine."  That  finding  is  not  justified  by  anything  in  the 
evidence.  The  statutory  requirement  that  the  exercise  of  super- 
visorial authority  be  "not  of  a  merely  routine  or  clerical  nature" 
but  that  it  involve  "the  use  of  independent  judgment"  does  not 
mean  that  an  individual  must  act  without  the  guidance  of  detailed 
instructions,  rules  or  blueprints  to  qualify  as  a  supervisor.  N.L.R.B. 
V.  Budd  Mfg.  Co.,  supra.  Even  were  the  law  otherwise,  there  is  no 
evidence  that  the  plant  clerk,  in  directing  the  work  of  others,  is  an 
automaton  activated  by  electrical  impulses  from  a  set  of  instruc- 
tions, rules  or  blueprints.  On  the  contrary,  the  evidence  clearly 
indicates  that  his  work  involves  the  use  of  judgment  in  directing 
the  placing  and  movement  of  products  and  in  dealing  with  prob- 
lems arising  in  the  foreman's  absence. 

The  definition  of  "supervisor"  is  not  to  be  given  a  restrictive 
interpretation.  Ohio  Power  Co.  i\  N.L.R.B.,  supra.  The  phrase 
"responsibility  to  direct  other  employees"  means  simply  that  the 
individual  must  be  "answerable  for  the  discharge  of  a  duty  or 
obligation"  to  direct;  responsibility  "is  implied  from  power." 
Ibid.,  176  F.2d  at  387.  Thus,  individuals  are  supervisors  though 
"they  carry  out  production  schedules  which  have  been  arranged 
and  blueprinted  for  them  and  from  which  they  can  depart  only  in 
minor  matters  or  in  emergencies,"  and  although  they  are  guided 
in  everything  they  do  by  "established  rules  and  regulations"  or  by 
"directions  from  their  own  supervisors,"  it  being  sufficient  that 
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they  exercise  discretion  in  carrying  out  their  orders.  N.L.R.B.  v. 
Budd  Mfg.  Co.,  supra. 

An  agent  assigned  the  performance  of  a  certain  function  is  pre- 
sumed to  have  authority  to  perform  all  acts  necessary  to  the  per- 
formance of  that  function.  American  National  Bank  of  Sapulpa  v. 
Bartlett  (CA  10),  40  F.2d  21;  1  Mecham  on  Agency  (2d  ed.),  pp. 
502-503.  It  therefore  is  to  be  presumed  in  the  absence  of  evidence 
to  the  contrary  that  an  individual  having  authority  to  direct  the 
work  of  other  employees  has  authority  to  formulate  the  directions 
which  he  thus  gives,  a  process  necessarily  involving  the  exercise 
of  judgment.  As  above  noted  there  is  no  evidence  that  the  plant 
clerk  was  a  mere  conduit  for  transmitting  orders  formulated  by  a 
superior.  In  the  absence  of  such  evidence,  it  is  to  be  presumed  that 
he  was  authorized  to  formulate  the  instructions  which  he  gave 
and  that  the  exercise  of  his  authority  thus  involved  the  exercise  of 
judgment  and  discretion. 

The  burden  was  upon  the  Board  to  prove  its  charge  affirmatively 
and  by  substantial  evidence.  Local  No.  3,  United  Packinghouse 
Workers  v.  N.L.R.B.  (CA  8) ,  210  F.2d  ?>25;  N.L.R.B.  v.  MacSmith 
Garment  Co.  (CA  5),  203  F.2d  868;  N.L.R.B.  v.  National  Die 
Casting  Co.  (CA  7),  207  F.2d  344;  N.L.R.B.  v.  Reynolds  Inter- 
national Pen  Co.  (CA  7),  162  F.2d  680.  The  burden  thus  was 
upon  the  Board  to  prove  that  the  bargaining  unit  in  question  was 
appropriate.  While  Swift  may  have  been  under  a  duty  to  go  for- 
ward with  evidence  of  the  supervisory  status  of  the  plant  clerks, 
that  duty  v/as  satisfied  by  the  introduction  of  evidence  that  the  plant 
clerks  are  authorized  to  direct,  and  do  direct,  the  work  of  other 
employees.  There  being  no  evidence  that  they  were  mere  conduits 
for  the  transmission  of  directions  formulated  by  others,  the  Board's 
finding  that  "Their  assignment  of  work  is  routine"  is  unsupported 
by  evidence,  and  its  conclusion  that  they  lacked  supervisory  status 
is  contrary  to  law. 
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III.  The  arguments  advanced  in  the  Board's  brief  are  unrelated  to 
either  the  wording  of  the  Act  or  the  facts  of  the  instant  case. 

The  Board  asserts  in  its  brief  that  persons  possessing  only 
"minor  supervisory  duties"  are  not  supervisors  within  the  meaning 
of  the  Act,  citing  N.L.R.B.  v.  Ouincy  Steel  Casting  Co.  (CA  1), 
200  F.2d  293,  and  N.L.R.B.  v.  North  Carolina  Granite  Corp. 
(CA  4),  201  F.2d  469.  The  Ouincy  Steel  Casting  Co.  decision 
involved  a  molder  who,  working  along  with  another  molder,  was 
required  to  pour  hot  metal  from  ladles  into  molds  three  or  four 
times  a  day  and  who  coordinated  the  efforts  of  the  other  molder 
with  his  own  by  telling  him  "when  to  start  and  when  to  stop 
pouring."  200  F.2d  at  295.  The  North  Carolina  Granite  Corp. 
decision  involved  a  carpenter  who  worked  as  the  "lead  hand" 
with  two  other  carpenters  in  a  repair  squad.  Whether  or  not  the 
foregoing  decisions  were  sound,  the  powers  and  duties  of  the 
molder  and  the  carpenter  were  in  no  way  comparable  to  those  of 
the  plant  clerks  involved  in  the  present  case.  As  for  the  statute 
itself,  it  does  not  make  supervisory  status  depend  upon  whether 
the  supervisory  duties  are  major  or  "minor."  An  individual  is  a 
supervisor  if  he  has  authority  "responsibly  to  direct"  the  work  of 
others,  and  he  is  not  deprived  of  supervisory  status  by  the  fact  that 
his  authority  does  not  extend  or  relate  to  such  matters  as  hiring, 
promotion,  discipline  or  discharge.  The  Board's  brief  seems  to 
suggest  that  supervisory  authority  is  "minor"  and  does  not  confer 
supervisory  status  if  it  is  limited  to  directing  the  work  of  others; 
but  the  statute  clearly  provides  otherwise. 

The  Board  also  argues  that  supervisory  status  is  not  conferred 
by  authority  to  exercise  a  supervisory  function  only  "spasmodically 
and  infrequently,"  citing  N.L.R.B.  v.  Leland-Gifford  Co.  (CA  l), 
200  F.2d  620,  the  Ouincy  Steel  Casting  Co.  decision,  supra,  and 
N.L.R.B.  V.  Whitin  Machine  Works  (CA  1),  204  F.2d  883.  The 
Leland-Gifford  Co.  decision  in  fact  held  that  it  was  the  existence 
of  the  authority  and  not  the  frequency  of  its  exercise  that  mattered. 
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and  the  case  therefore  was  sent  back  to  the  Board  to  reconsider  its 
findings  which  had  denied  the  existence  of  supervisorial  status. 
See  also  Ohio  Power  Co.  v.  N.L.R.B.  (CA  6),  176  F.2d  385.  How- 
ever, we  need  not  debate  this  abstract  question  of  law,  for  neither 
the  authority  of  the  plant  clerks  nor  its  exercise  is  limited  to 
"spasmodic"  or  "infrequent"  occasions.  The  plant  clerks  are 
authorized  to  direct,  and  do  in  fact  direct,  as  a  regular  part  of  their 
daily  work  the  processing  operations  hereinabove  mentioned.  In 
addition,  they  relieve  the  foremen.  The  occasions  upon  which  they 
do  this  last  are  not  "infrequent"  or  "spasmodic"  but  are  "many"; 
but  even  if  such  occasions  were  infrequent,  the  fact  would  remain 
that  even  when  the  foremen  are  present,  the  plant  clerks  regularly 
direct  the  processing  operations  hereinabove  mentioned,  and  that 
it  is  the  sum  total  of  their  supervisory  authority,  and  not  a  single 
segment  of  it,  that  is  determinative  of  their  status. 

CONCLUSION 

The  Board's  order  is  erroneous  in  establishing  a  bargaining  unit 
which  includes  supervisors,  namely,  the  plant  clerks,  and  in 
requiring  respondent  to  bargain  with  the  representative  of  such  a 
unit.  Hence  the  Board's  petition  for  enforcement  of  its  order 
should  be  denied  and  the  order  itself  should  be  set  aside. 

Dated:  August  13,  1956. 

Respectfully  submitted, 

Marion  B.  Plant, 

Moses  Lasky, 

Bailey  Lang, 

Brobeck,  Phleger  &  Harrison 

Attorneys  for  Respondent 
Stvift  &  Company 
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Henry  Roden,  et  al.  3 

In  the  District  Court  for  the  Territory  of  Alaska 
First  Judicial  Division 

No.  6725-A 

HENRY  RODEN, 

Plaintiff, 
vs. 

EMPIRE    PRINTING    COMPANY,    a    Corpora- 
tion, 

Defendant. 

AJMENDED  COMPLAINT 

Comes  Now  the  plaintiff  and  files  this  amended 
complaint  herein,  herein,  and  for  a  claim  against 
the  defendant,  alleges: 

1.  That  plaintiff  has  heretofore  been,  and  is  now 
a  citizen  of  Juneau,  Alaska,  and  the  duly  elected, 
qualified  and  acting  Treasurer  of  the  Territory  of 
Alaska,  and  a  person  of  good  reputation  among  his 
neighbors  and  fellow  citizens. 

2.  That  under  existing  law  the  Treasurer  of  said 
Territory  is  ex  officio  a  member  of  what  is  com- 
monly known  as  the  "Territorial  Board  of  Road 
Commissioners'^  for  said  Territory,  and  said  Board 
is  composed  of  the  Governor,  the  Highway  Engineer 
and  the  Treasurer  of  said  Territory ;  that  Frank  A. 
Metcalf  is  the  duly  elected,  qualified  and  acting 
Highway  Engineer  of  said  Territory;  that  Ernest 
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Gruening  is  the  duly  appointed,  qualified  and  acting 
Governor,  and  said  two  last  named  persons,  to- 
gether with  this  plaintiff,  at  all  times  herein  men- 
tioned, composed  said  Board  of  Road  Commission- 
ers and  as  such  performed  all  duties  assigned  to  it 
by  the  laws  of  said  Territory. 

3.  That  the  defendant  above  named  is  a  domestic 
corporation,  engaged  in  the  printing  and  publishing 
business  and  said  corporation  is  the  publisher  and 
proprietor  of  that  cei-tain  newspaper  known  as  "The 
Daily  Alaska  Empire,"  printed  and  published  at 
Juneau,  Alaska,  and  of  daily  circulation  in  said 
town  of  Juneau  and  elsewhere  in  said  Territory  and 
other  places. 

4.  That  before  the  commission  of  the  acts  by  de- 
fendant hereinafter  complained  of,  the  said  Frank 
A.  Metcalf ,  the  said  Ernest  Gruening  and  this  plain- 
tiff, acting  as  the  duly  constituted  Board  of  Ter- 
ritorial Road  Commissioners,  and  pursuant  to  law, 
purchased  and  acquired  for  and  on  behalf  of  the 
Territory,  the  motor  vessel  "Chilkoot,"  and  caused 
the  same  to  be  operated  upon  and  in  the  waters  of 
Southeastern  Alaska  for  the  transportation  of  pas- 
sengers and  the  caiTying  of  freight;  that  in  order 
to  operate  said  vessel  as  aforesaid  it  became  and 
was  necessary  to  employ  seafaring  men,  purchase 
supplies  and  keep  said  vessel  in  seaworthy  condi- 
tion ;  that  the  cost  and  expenses  thus  incurred  were 
paid,  in  part,  by  said  Board  out  of  revenues  earned 
by  said  vessel. 
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5.  That  before  the  commission  of  the  acts  by  de- 
fendant hereinafter  complained  of,  one  Oscar  G. 
Olson  had  been  the  duly  elected,  qualified  and  act- 
ing Treasurer  of  the  Territory  of  Alaska :  that  said 
Olson,  upon  indictment  duly  found  by  the  Grand 
Jury  for  the  Territory  of  xVlaska,  First  Judicial  Di- 
vision, charging  him,  the  said  Olson  with  embezzle- 
ment of  funds  and  money  belonging  to  the  Territory 
of  Alaska,  and  coming  into  his  possession  as  Treas- 
urer of  said  Territory,  entered  liis  plea  of  guilty  to 
such  charges  and  upon  such  plea  was  duly  sentenced 
by  the  United  States  District  Court  for  the  Ter- 
ritory of  Alsaka,  Fii^st  Judicial  Division,  and  to 
serve  such  sentence  in  the  penitentiary  on  McNeil's 
Island,  in  the  State  of  Washington,  and  said  Olson, 
at  all  times  herein  mentioned  was  and  now  is  con- 
fined in  said  penal  institution. 

6.  That  on  the  25th  day  of  September,  1952,  the 
above  named  defendant,  did  then  and  there  in  the 
said  newspaper  called  "The  Daily  Alaska  EmiDire," 
publish,  and  caused  to  be  published,  certain  false, 
scandalous,  defamatory,  and  libelous  headlines, 
articles  and  editorial:  that  a  complete  photostatic 
copy  of  the  front  page  of  "The  Daily  Alaska  Em- 
pire" for  September  25,  1952,  is  attached  hereto 
marked  Exhibit  "A"  and  made  a  part,  hereof  by 
reference  the  same  as  though  copied  herein  ver- 
batim; that  of  the  material  appearing  on  said  front 
page,  the  following  false,  scandalous,  defamatory, 
and  libelous  portions  were  published  of  and  con- 
cerning this  plaintiff: 
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Headline : 

"Bare  *  Special'  Ferry  Fund'^ 

Sub-headline : 

*' Reeve  Raps  Graft,  Corruption" 

Sub-headline : 

''Gruening,  Metcalf,  Roden,  Divert  *Chilkoot' 
Cash  to  Private  Bank  Account" 

News  Article: 

Entire  article  appearing  two  right  hand 
columns,  front  page,  including  continuation 
right  hand  column,  page  two 

Editorial : 

Entire  editorial  entitled  ''Start  Talking, 
Boys"  center  front  page. 

7.  That  said  headlines,  articles  and  editorial 
were  maliciously  published  of  and  concerning  plain- 
tiff and  were  intended  to  and  did  expose  plaintiff  to 
the  scorn,  hatred  and  contempt  of  the  general  pub- 
lic and  residents  of  Alaska  and  his  friends  and 
neighbors,  and  the  same  were  intended  to  convey 
and  did  convey  to  the  entire  conununity  and  the 
general  public  the  belief  that  plaintiff  was  dis- 
honest and  corrupt,  and  that  he  and  his  associates, 
Metcalf  and  Gruening,  were  guilty  of  the  crime  of 
embezzlement  and  of  converting  funds  belonging  to 
the  Territory  of  Alaska  to  his  and  their  own  use, 
contrary  to  and  in  violation  of  law. 

8.  That  the  libel  complained  of  herein  was  the 
culmination  of  a  campaign  of  misrepresentation, 
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falsehood  and  calumny  against  the  said  Governor 
of  Alaska,  Ernest  Gniening,  intended  to  discredit 
and  disgrace  liini  and  his  associates  in  the  admin- 
istration of  the  affairs  of  the  Territory  of  Alaska, 
including  this  plaintiff,  and  that  the  libel  com- 
plained of  herein  and  the  campaign  waged  by  the 
defendant  for  a  long  time  prior  thereto  was  wil- 
ful, wrongful  and  malicious  and  intended  and  de- 
signed to  injure,  disgrace  and  defame  this  plain- 
tiff and  to  bring  him  into  public  disgrace  and  con- 
tempt. 

That  by  reason  of  the  false,  malicious  and  de- 
famatory publication  aforesaid,  plaintiff  has  been 
publicly  disgraced  and  injured  in  his  good  name,  to 
his  damage  in  the  sum  of  Fifty  Thousand  ($50,000) 
Dollars. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  in  the  sum  of  Fifty  Thousand  ($50,000) 
Dollars  as  compensatory  or  general  damages  and  the 
sum  of  Fifty  Thousand  ($50,000)  dollars  as  pimitive 
or  exemplary  damages,  and  for  costs  and  a  reasonable 
attorneys'  fee  herein. 

KAY,  ROBISON  AND  MOODY, 

/s/  HENEY  RODEN, 
Plaintiff. 

Duly  verified. 

[Endorsed] :     Filed  April  16,  1953. 
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In  the  District  Court  for  the  Territory  of  Alaska 
First  Judicial  Division 

No.  6726-A 

ERNEST  GRUENING, 

Plaintiff, 

YS. 

EMPIRE    PRINTING   COMPANY,   a   Corpora- 
tion, 

Defendant. 

AMENDED   COMPLAINT 

Comes  now  the  plaintiff  and  files  this  amended 
complaint  herein,  and  for  a  claim  against  the  de- 
fendant, alleges: 

1.  That  plaintiff  has  heretofore  been,  and  now  is, 
a  citizen  of  Juneau,  Alaska,  and  the  duly  appointed, 
qualified  and  acting  Governor  of  the  Territory  of 
Alaska,  and  a  person  of  good  reputation  among  his 
neighbors  and  fellow  citizens. 

2.  That  under  existing  law  the  Governor  of  said 
Territory  is  ex-officio  a  member  of  what  is  commonly 
known  as  the  "Territorial  Board  of  Road  Com- 
missioners" for  said  Territory,  and  said  Board  is 
composed  of  the  Governor,  the  Highway  Engineer 
and  the  Treasurer  of  said  Territory;  that  Henry 
Roden  is  the  duly  elected,  qualified  and  acting 
Treasurer  of  said  Territory ;  that  Frank  A.  Metcalf 
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is  the  duly  elected,  qualified  and  acting  Highway 
Engineer,  and  said  two  last  named  persons,  to- 
gether with  this  plaintiff,  at  all  times  herein  men- 
tioned, composed  said  Board  of  Road  Commissioners 
and  as  such  performed  all  duties  assigned  to  it  by 
the  laws  of  said  Territory. 

3.  That  the  defendant  above  named  is  a  domestic 
corporation,  engaged  in  the  printing  and  publishing 
business  and  said  corporation  is  the  publisher  and 
proprietor  of  that  certain  newspaper  known  as  *  *  The 
Daily  Alaska  Empire,"  printed  and  published  at 
Juneau,  Alaska,  and  of  daily  circulation  in  said 
town  of  Juneau  and  elsewhere  in  said  Territory 
and  other  places. 

4.  That  before  the  commission  of  the  acts  by  de- 
fendant hereinafter  complained  of,  the  said  Henry 
Roden,  the  said  Frank  A.  Metcalf  and  this  plain- 
tiff, acting  as  the  duly  constituted  Board  of  Ter- 
ritorial Road  Conmiissioners,  and  pursuant  to  law, 
purchased  and  acquired  for  and  on  behalf  of  the 
Territory,  the  motor  vessel  ''Chilkoot,"  and  caused 
the  same  to  be  operated  upon  and  in  the  waters  of 
Southeastern  Alaska  for  the  transportation  of  pas- 
sengers and  the  carrying  of  freight;  that  in  order 
to  operate  said  vessel  as  aforesaid  it  became  and 
was  necessary  to  employ  seafaring  men,  purchase 
supplies  and  keep  said  vessel  in  seaworthy  condi- 
tion ;  that  the  cost  and  expenses  thus  incurred  were 
paid,  in  part,  by  said  Board  out  of  revenues  earned 
by  said  vessel. 
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5.  That  before  the  commission  of  the  acts  by  de- 
fendant hereinafter  complained  of,  one  Oscar  G. 
Olson  had  been  the  duly  elected,  qualified  and  act- 
ing Treasurer  of  the  Territory  of  Alaska ;  that  said 
Olson,  upon  indictment  duly  found  by  the  Grand 
Jury  for  the  Territory  of  Alaska,  First  Judicial  Di- 
vision, charging  him,  the  said  Olson  with  embezzle- 
ment of  funds  and  money  belonging  to  the  Territory 
of  Alaska,  and  coming  into  his  possession  as  Treas- 
urer of  said  Territory,  entered  his  plea  of  guilty 
to  such  charges  and  upon  such  plea  was  duly  sen- 
tenced by  the  United  States  District  Court  for  the 
Territory  of  Alaska,  First  Judicial  Division,  and 
to  serve  such  sentence  in  the  penitentiary  on  Mc- 
Neil's Island,  in  the  State  of  AVashington,  and 
said  Olson,  at  all  times  herein  mentioned  was  and 
now  is  confined  in  said  penal  institution. 

6.  That  on  the  25th  day  of  September,  1952,  the 
above-named  defendant,  did  then  and  there  in  the 
said  newspaper  called  ''The  Daily  Alaska  Empire," 
publish,  and  caused  to  be  published,  certain  false, 
scandalous,  defamatory,  and  libelous  headlines, 
articles  and  editorial;  that  a  complete  photostatic 
copy  of  the  front  page  of  "The  Daily  Alaska  Em- 
pire" for  September  25,  1952,  is  attached  hereto 
marked  Exhibit  "A"  and  made  a  part  hereof  by 
reference  the  same  as  though  copied  herein  ver- 
batim ;  that  of  the  material  appearing  on  said  front 
page,  the  following  false,  scandalous,  defamatory, 
and  libelous  portions  were  published  of  and  con,- 
cerning  this  plauitiff : 
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Headline : 

"Bare  'Special'  Ferry  Fund" 

Sub-headline : 

*' Reeve  Raps  Graft,  Corruption" 

Sub-headline : 

''Gruening,  Metcalf,  Roden,  Divert  'Chilkoot' 
Cash  to  Private  Bank  Account" 

News  Article : 

Entire  article  appearing  two  right  hand 
columns,  front  page,  including  continuation 
right  hand  column,  page  two. 

Editorial : 

Entire  editorial  entitled  ''Start  Talking, 
Boys"  center  front  page. 

7.  That  said  headlines,  articles  and  editorial  were 
maliciously  published  of  and  concerning  plaintiff 
and  were  intended  to  and  did  expose  plaintiff  to  the 
scorn,  hatred  and  contempt  of  the  general  public 
and  residents  of  Alaska  and  his  friends  and  neigh- 
bors, and  the  same  were  intended  to  convey  and  did 
convey  to  the  entire  community  and  the  general  pub- 
lic the  belief  that  plaintiff  was  dishonest  and  cor- 
rupt, and  that  he  and  his  associates,  Roden  and  Met- 
calf, were  guilty  of  the  crime  of  embezzlement  and 
of  converting  funds  belonging  to  the  Territory  of 
Alaska  to  his  and  their  own  use,  contrary  to  and  in 
violation  of  law. 

8.  That  the  libel  complained  of  herein  was  the 
culmination  of  a  campaign  of  misrepresentation, 
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falsehood  and  calumny  against  the  plaintiff  intended 
to  discredit  and  disgrace  him  and  his  administration 
of  the  affairs  of  the  Territory  of  Alaska,  and  that 
the  libel  complained  of  herein  and  the  campaign 
waged  against  the  plaintiff  by  the  defendant  for  a 
long  time  prior  thereto  was  wilful,  wrongful  and 
malicious  and  intended  and  designed  to  injure,  dis- 
grace and  defame  this  plaintiff  and  to  bring  him 
into  public  disgrace  and  contempt. 

That  by  reason  of  the  false,  malicious  and  de- 
famatory publication  aforesaid,  plaintiff  has  been 
publicly  disgraced  and  injured  in  his  good  name, 
to  his  damage  in  the  sum  of  One  Hundred  Thousand 
($100,000)  Dollars.  That  by  reason  of  said  false 
and  malicious  publication  plaintiff  demands  ex- 
emplary and  punitive  damages  against  said  defend- 
ant in  the  further  sum  of  One  Hundred  Thousand 
($100,000)  Dollars. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  in  the  sum  of  Two  Hundred  Thousand 
($200,000)  Dollars  and  for  costs  and  a  reasonable 
attorneys'  fee  herein. 

KAY,  ROBISON  AND  MOODY, 

/s/  ERNEST  GRUENING, 
Plaintiff. 

Duly  verified. 

[Endorsed] :     Filed  April  16,  1953. 
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In  the  District  Court  for  the  Ten-itory  of  Alaska, 
First  Judicial  Division 

No.  6727-A 

FRANK  A.  METCALF, 

Plaintiff, 
vs. 

EMPIRE    PRINTING    COMPANY,   a   Corpora- 
tion, 

Defendant. 

AMENDED  COMPLAINT 

Comes  Now  the  plaintiff  and  files  this  amended 
complaint  herein,  and  for  a  claim  against  the  de- 
fendant, alleges: 

1.  That  plaintiff  has  heretofore  been,  and  was  at 
times  mentioned  herein,  a  citizen  of  Jimeau,  Alaska, 
and  the  duly  elected,  qualified  and  acting  Highway 
Engineer  of  the  Territory  of  Alaska,  and  a  person 
of  good  reputation  among  his  neighbors  and  fellow 
citizens. 

2.  That  under  existing  law  the  Highway  En- 
gineer of  said  Territory  is  ex  officio  a  member  of 
what  is  commonly  known  as  the  ''Territorial  Board 
of  Road  Commissioners"  for  said  Territory,  and 
said  Board  is  composed  of  the  Governor,  the  High- 
way Engineer  and  the  Treasurer  of  said  Territory; 
that  Henry  Roden  is  the  duly  elected,  qualified  and 
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acting  TTeasurer  of  said  Territoiy;  Uiat  Uraest 
Graening  is  the  duly  api>ointed,  qualified  snd  acting 
Governor,  and  said  two  last  named  pexsons,  to- 
gether with  this  plaintiff,  at  all  times  herein  men- 
tioned, composed  said  Board  of  Road  CkMmnissioneis 
and  as  saeh  peif  oimed  all  duties  assigned  to  it  by 
the  laws  of  said  Territory. 

3.  That  the  defendant  above  named  is  a  domestic 
corporation,  engaged  in  the  printing  and  publishing 
business  and  said  corporation  is  the  publisher  and 
proprietor  of  that  certain  newspaper  known  as  "The 
Daily  A1a<;ka  Empire,"  printed  and  pubUshed  at 
Junean,  Ala^lra^  and  of  daily  circulation  in  said 
town  of  Juneau  and  elsewhere  in  said  Territory  and 
other  plaeeSw 

4.  That  before  the  commission  of  the  acts  by  de- 
fendant hereiuafter  complained  of,  the  said  Hemy 
Boden^  the  said  Ernest  Gruening  and  this  plan:  if. 
acting  as  the  duly  constituted  Board  of  Territorial 
Boad  Commissioners,  and  pursuant  to  law,  purchased 
and  acquired  for  and  on  behalf  of  the  Territory,  the 
motor  Tessel  "Chilkoot,"  and  cause  the  same  to  be 
operated  upon  and  in  the  waters  of  Southeastern 
AlAi^ka  for  the  transportation  of  passengers  and  'ii- 
carrying  of  freigjit;  fliat  in  order  to  operate  : 
vessel  as  aforesaid  it  becanie  and  was  neeessary  : 
employ  seafaring  men,  purchase  supplies  and  .:  ^y 
said  vessel  in  seaworflky  condition;  that  tibe  ^^^ 
and  expenses  thus  incurred  were  paid,  in  part,  by 
said  Board  out  of  revenues  earned  by  said  vesseL 
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5.  That  before  the  cormnission  of  the  acts  by  de- 
fendant lieroinafter  complained  of,  one  Oscar  G. 
Olson  had  been  the  duly  elected,  qualified  and  acting 
Treasurer  of  the  Territory  of  Alaska;  that  said 
Olson,  upon  indictment  duly  found  by  the  Grand 
Jury  for  the  Territory  of  Alaska,  P^irst  Judicial  Di- 
vision, charging  him,  the  said  Olson  with  embezzle- 
ment of  funds  and  money  belonging  to  the  Ter- 
ritory of  Alaska,  and  coming  into  his  possession  as 
Treasurer  of  said  Territory,  entered  his  plea  of 
guilty  to  such  charges  and  upon  such  plea  was  duly 
sentenced  by  the  United  States  District  Court  for 
the  Territory  of  Alaska,  First  Judicial  Division, 
and  to  serve  such  sentence  in  the  penitentiary  on 
McNeil's  Island,  in  the  State  of  AVashington,  and 
said  Olson,  at  all  times  herein  mentioned  was  and 
now  is  confined  in  said  penal  institution. 

6.  That  on  the  25th  day  of  September,  1952,  the 
above-named  defendant,  did  then  and  there  in  the 
said  newspaper  called  "The  Daily  Alaska  Empire," 
publish,  and  caused  to  be  published,  certain  false, 
scandalous,  defamatory,  and  libelous  headlines, 
articles  and  editorial;  that  a  complete  photostatic 
copy  of  the  front  page  of  "The  Daily  Alaska  Em- 
pire" for  September  25,  1952,  is  attached  hereto 
marked  Exhibit  "A"  and  made  a  ])art  hereof 
by  reference  the  same  as  though  copied  herein  ver- 
batim ;  that  of  the  material  appearing  on  said  front 
page,  the  following  false,  scandalous,  defamatory, 
and  libelous  portions  were  published  of  and  con- 
cerning this  plaintiff : 
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Headline : 

*'Bare  'Special'  Ferry  Fund" 

Sub-headHne : 

"Reeve  Raps  Graft,  Con^uption" 

Sub-headline : 

"Gruening,  Metcalf,  Roden.  Divert  'Chilkoot' 
Cash  to  Private  Bank  Account" 

News  Article : 

Entire  article  appearing  two  right  hand 
columns,  front  page,  including  continuation 
right  hand  coliunn.  page  two. 

Editorial : 

Entire  editorial  entitled  "Start.  Talking 
Boys"  center  front  page. 

7.  That  said  headlines,  articles  and  editorial  were 
maliciously  published  of  and  concerning  plaintiff 
and  were  intended  to  and  did  expose  plaintiff  to  the 
scorn,  hatred  and  contempt  of  the  general  public  and 
residents  of  Alaska  and  his  friends  and  neighbors, 
and  the  same  were  intended  to  convey  and  did 
convey  to  the  entire  community  and  the  general 
public  the  belief  that  plaintiff  was  dishonest  and  cor- 
rupt, and  that  he  and  his  associates,  Roden  and 
Gruening,  were  guilty  of  the  crime  of  embezzle- 
ment and  of  converting  funds  belonging  to  the  Ter- 
ritory of  Alaska  to  his  and  their  own  use,  con- 
trary to  and  in  violation  of  law. 

8.  That  the  Ubel  complained  of  herein  was  the 
culmination  of  a   campaign  of  misrepresentation, 
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fals(;li()<)(l  and  caluiniiy  a^^ainst  the  said  (iuvernor 
ol'  Alaska,  Knu^st  (inicnin^',  intended  to  discredit 
and  dis^'race  liim  and  liis  associates  in  tlie  a<Jmin- 
istration  of  tlie  affairs  «»f  tlie  Territory  of  Alaska, 
including'  this  })huntilT,  and  that  the  lihel  coni- 
plaiin'(l  (if  hociri  and  the  eampaipjn  wa^^ed  by  the 
defendant  for  a  h)n^  time  prior  thereto  was  wilful, 
wronj^ful  and  in.ilicioiis  and  intcndiMJ  and  desij^ned 
to  injure,  disgrace  and  defame  this  plaintiff  and 
to  l)i-ing  hini  into  public  dis^rracc  and  contempt. 

'J'hat  by  I'eason  of  the  false,  malicious  and  de- 
famatory publication  aforesaid,  jil.iintiiT  has  been 
publicly  disgraced  and  injured  in  his  good  name,  to 
his  damage  in  the  sum  of  One  Ifundrcd  Thousand 
(5i^lUU,UOaOO;  Dollai-s. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  in  the  sum  of  One  Hundred  Thousand 
($1UU,0UU.0U;  iJollars  and  for  costs  and  a  reason- 
able attorneys'  fee  herein. 

KAY,  ROBISON  AND  MOODY, 

/s/  FRANK  A.  MpyrCALF, 
Plaintiff. 

Duly  verified. 

[Endorsed]  :     Filed  April  16,  1953. 
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[Title  of  District  Court  and  Cause.] 

No.  6725-A 

ANSWER  OF  DEFENDANT 
TO  AMENDED  COMPLAINT 

Comes  now  the  Empire  Printing  Company,  a  cor- 
poration, defendant  above  named,  and  in  answer 
to  the  Complaint  filed  in  the  above-entitled  case, 
admits,  denies  and  alleges  as  follows: 

T. 

Defendant  admits  the  allegations  contained  in 
Paragraph  I. 

II. 
Defendant  admits  the  allegations   contained  in 
Paragraph  II. 

III. 
Defendant  admits  the   allegations   contained   in 
Paragraph  III. 

TV. 
Defendant  admits  the  allegations   contained  in 
Paragraph  TV. 

Y. 
Defendant  admits   the   allegations   contained  in 
Paragraph  V. 

YI. 
Referring  to  the  allegations  contained  in  Para- 
graph YI,  the  defendant  admits  that  it  published  in 
The  Daily  Alaska  Empire  the  articles  and  editorial 
set  foHh  in  Exhibit  "A"  to  plaintiff's  Amended 
Complaint,  and  defendant  denies  that  any  portions 
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of  the  articles  or  editorial  were  false,  scandalous, 
defamatory  or  libelous. 

VII. 

Defendant  denies  the  allegations  contained  in 
Paragraph  VII  of  plaintiff's  Amended  Complaint. 

VIII. 

Defendant  denies  each  and  every  allegation  con- 
tained in  Paragi'aph  VIII  of  the  Amended  Com- 
plaint, and  in  this  connection  alleges  that  plaintiff's 
reputation  and  name  have  remained  the  same  since 
the  publication  of  the  articles  complained  of  in 
Paragi-aph  VI  of  the  Amended  Complaint,  as  they 
were  before  the  publication  of  those  articles. 

For  a  further,  separate  and  affirmative  defense  to 
plaintiff's  Complaint,  the  defendant  alleges  as  fol- 
lows: 

First  Affirmative  Defense 

I. 

Defendant  realleges  all  the  allegations  and  re- 
peats the  admissions  and  denials  contained  in  Para- 
graphs I  to  VIII,  inclusive,  of  its  answer  to  the 
Amended  Complaint  as  hereinabove   set  forth. 

II. 

That  the  articles  complained  of  and  referred  to  in 
plaintiff's  Amended  Complaint  are  set  forth  in  full 
in  Exhibit  *'A,"  ^'B"  and  ^*C"  hereto  attached  and 
made  a  part  of  this  Answer,  and  prayed  to  be  read 
in  connection  herewith  as  fully  as  though  set  forth 
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in  each  and  every  paragraph  to  which  reference  is 
made  thereto. 

III. 
That  all  the  facts  stated  in  the  articles  com- 
plained of  are  true  and  correct,  and  as  therein 
stated,  and  these  facts  are  of  record  in  the  office 
of  the  Auditor  of  the  Territory  of  Alaska  and  all 
opinions  expressed  in  setting  forth  the  facts  are  a  fair 
comment  thereon  and  privileged,  as  more  fully  set 
forth  and  claimed  hereinafter. 

IV. 

That  all  the  facts  set  forth  in  the  editorial  con- 
tained on  page  one  of  the  issue  of  the  Empire  of 
September  25,  1952,  and  contained  in  Exhibit  "A'' 
attached  to  plaintiff's  Amended  Complaint  are  true 
and  correct  and  all  comment  made  upon  the  facts 
set  forth  in  the  editorial  are  fair  comment  and 
privileged  criticism,  as  more  fully  set  forth  herein- 
after. 

Second  Affirmative  Defense 

I. 

Defendant  realleges  all  the  allegations  set  forth 
in  Paragraphs  I  to  VI,  inclusive,  of  its  Answer  to 
plaintiff's  Complaint,  and  in  Paragraphs  I  to  IV, 
inclusive,  of  the  First  Affirmative  Defense. 

IL 

That  the  Daily  Alaska  Empire  is  a  newspaper  of 
general  circulation  published  in  Jimeau,  Alaska,  and 
circulated  and  read  throughout  the  Territory  and 
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elsewhere,  and  one  of  its  functions  is  to  keep  the 
people,  the  taxpayers  and  voters  and  all  the  in- 
habitants of  the  Territory,  fully  informed  of  the 
official  acts  of  its  Territorial  and  Federal  officials, 
and  especially  to  inform  the  taxpayers  and  in- 
habitants of  the  Territory  of  the  disposition  of 
public  funds  and  all  methods  employed  in  the  dis- 
bursement thereof,  and  to  call  attention  of  the  public 
to  all  irregularities  in  the  receipt,  disbursement  and 
handling  of  public  funds,  and  the  articles  com- 
plained of  by  the  plaintiff  and  which  are  set  forth 
in  Exhibits  **A"  and  '*B^'  to  this  answer  were 
written  for  that  purpose  and  on  information  fur- 
nished the  defendant  from  public  records  and  based 
upon  information  furnished  by  public  officials,  and 
that  information  is  true,  and  one  of  the  duties  of 
the  defendant  in  the  publication  of  facts  pertaining 
to  the  official  acts  of  its  officials  and  of  the  Federal 
officials  dealing  with  Territorial  affairs  is  to  com- 
ment upon  such  facts,  express  opinions  and  draw 
conclusions  for  the  benefit  of  the  taxpayers,  voters 
and  inhabitants  of  the  Territory  of  Alaska,  and  the 
defendant  is  privileged  and  it  is  its  duty  to  make 
such  comment. 

III. 
That  in  the  venture  of  the  Territory  into  the 
transportation  business  as  set  forth  in  plaintiff's 
Complaint,  there  has  been  a  very  substantial  loss  of 
public  fimds,  not  only  in  the  purchase  and  repair  of 
the  vessel  "Chilkoot,"  but  in  its  operation,  and  one 
of  the  duties  of  the  defendant  is  to  inform  the  pub- 
lic of  the  facts  and  of  all  irregularities  in  the  han- 
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dling  of  funds,  whether  these  irregularities  were  in 
good  faith  or  otherwise,  and  it  was  especially  the 
duty  of  the  defendant  to  publish  such  facts  during 
an  election  campaign.  That  Territorial  Highway  En- 
gineer Frank  A.  Metcalf  was  a  candidate  for  re- 
election to  his  office  at  the  time  the  publication  was 
made,  and  plaintiff  is  another  elective  official  of  the 
Territory,  and  the  Governor  is  an  appointed  of- 
ficial appointed  b}^  the  President  of  the  United 
States,  and  at  the  time  of  the  publication  of  the 
articles  complained  of  there  was  an  election  pending 
for  President  of  the  United  States  and  for  members 
of  CongTess.  That  the  Territorial  election  had  been 
set  by  law  for  October  14,  1952,  and  the  Presidential 
election  for  November  4,  1952. 

IV. 

That  the  publication  complained  of  and  which 
was  based  upon  facts  furnished  the  defendant  and 
which  the  defendant  firmly  believed  to  be  true,  con- 
tained comments  and  opinions  of  the  defendant 
which  were  based  upon  the  belief  of  the  officers  of 
defendant  that  the  facts  were  true,  and  that  the  com- 
ments and  opinions  expressed  were  justified,  and 
these  comments  and  opinions  were  not  published  for 
the  purpose  of  injuring  the  plaintiff  or  anyone  else, 
and  they  contained  no  statement  or  implication  that 
the  plaintiff  had  embezzled,  stolen  or  converted  to 
his  OT^TL  use  any  monies  whatsoever,  but  the  inten- 
tion of  the  articles  as  a  whole  was  to  inform  the  gen- 
eral public,  the  taxpayers,  inhabitants  of  the  Territory 
and  the  candidates  for  public  offices,  including  can- 


Ilcnrij  Rod  en,  ct  al.  23 

didates  for  the  Territorial  legislature,  that  there 
were  irregularities  aud  illegal  and  unauthorized  acts 
committed  by  the  plaintiff,  Gruening  and  Metcalf, 
in  the  receipt,  handling  and  disbursement  of  public 
funds. 

V. 
That  the  matters  covered  by  the  publication  afore- 
said were  matters  of  public  concern  in  which  the 
public  of  the  Territory  of  Alaska  was  vitally  in- 
terested, and  the  criticism  of  the  acts  of  plaintiff, 
Gruening  and  Metcalf,  was  justified  and  based  upon 
true  and  privileged  statements  of  fact  which  were 
known  and  available  to  all  members  of  the  jDublic,  in- 
cluding the  plaintiff;  the  opinions  were  the  actual 
opinions  of  defendant  and  its  officers,  employees  and 
writers,  and  they  were  not  expressed  for  the  pur- 
pose of  causing  harm  to  anyone,  and  they  dealt  only 
with  the  public  conduct  of  public  officials. 

Third  Affirmative  Defense 

I. 

As  a  third  and  separate  Affirmative  Defense,  de- 
fendant realleges  all  the  allegations,  admissions  and 
denials  contained  in  the  Answer  to  plaintiff's  Com- 
plaint, and  in  the  First  and  Second  Affirmative  De- 
fenses. 

II. 

That  on  September  25,  1952,  in  the  issue  of  the 
Daily  Alaska  Empire  and  on  page  one  of  the  Em- 
pire and  immediately  adjoining  the  article  com- 
plained of,  the  defendant  published  the  explana- 
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tion  of  plaintiff  and  Frank  A.  Metcalf,  Territorial 
Highway  Engineer,  who  were  the  two  members  of 
the  Territorial  Board  of  Road  Commissioners  serv- 
ing with  the  Governor,  Ernest  Gruening,  and  their 
opinion  and  explanation  was  published  in  detail 
and  it  was  published  for  the  purpose  of  giving  to  the 
public  such  explanation  as  the  members  of  the  Ter- 
ritorial Board  of  Road  Commissioners,  including 
this  plaintiff,  desired  to  give  regarding  the  handling 
of  the  funds  referred  to.  A  full,  true  and  correct 
cop3^  of  the  statement  of  plaintiff  and  Metcalf  is 
hereto  attached  and  marked  Exhibit  "C,"  and 
prayed  to  be  read  as  a  part  of  this  answer,  and  ref- 
erence is  made  thereto  as  though  fully  set  forth 
herein. 

III. 
That  at  the  time  of  the  publication  the  Governor 
was  not  available  for  comment,  but  the  Territorial 
Highway  Engineer  and  the  plaintiff  constituted  a 
majority  of  the  membership  of  the  Board,  and  their 
explanation  and  their  statement  has  not  at  any  time 
been  denied  in  whole  or  in  part  by  the  Governor,  and 
although  the  columns  of  the  Daily  Alaska  Empire 
have  been  open  to  him  at  all  times  and  all  state- 
ments given  by  him  to  the  defendant  have  been 
published  in  full. 

IV. 

That  there  was  no  malice  in  the  publications  of 
September  25,  1952,  which  are  complained  of,  and 
the  publication  was  made  solely  in  the  public  in- 
terest and  for  the  purpose  of  giving  information  to 
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the    public,    as    heremabove    alleged;    and    it   was 
privileged  criticism. 

V. 
That  in  order  to  emphasize  the  fact  that  there 
was  no  malice  intended  in  the  publication  of  articles 
complained  of  in  plaintiff's  Complaint  and  no  in- 
tent to  injure  the  plaintiff'  or  to  charge  him  with  the 
commission  of  any  crime,  the  defendant,  on  Sep- 
tember 26,  1952,  published  in  a  prominent  place  on 
the  front  page  of  its  issue  of  the  Daily  Alaska  Em- 
pire of  that  date,  in  large  type,  a  statement,  a  full, 
true  and  correct  copy  of  which  is  hereto  attached 
and  marked  Exhibit  '^D,"  and  prayed  to  be  read  as 
a  part  of  this  Answer  as  though  fully  set  forth  in 
this  paragraph,  and  to  which  reference  is  hereby 
made. 

Wherefore  defendant  prays  that  plaintiff's 
Amended  Complaint  be  dismissed,  and  that  it  have 
and  recover  from  the  plaintiff  its  costs  and  disburse- 
ments herein. 

A  jury  is  requested  for  the  trial  of  the  above-en- 
titled cause. 

Dated  at  Juneau,  Alaska,  this  11th  day  of  August, 
1953. 

/s/  H.  L.  FAULKNER, 

/s/  R.  E.  ROBERTSON, 

Attorneys  for  Defendant. 

Duly  Verified. 
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EXHIBIT  *'A" 

Bare  ''Special"  Ferry  Fund 

Gruening,  Metcalf,  Roden 

Divert  ''Chilkoot"  Cash  to 

Private  Bank  Account 

Auditor  Neil  Moore  and  Assistant 

Attorney  General  John  Dimond 

Halt  Payments  From  Fund 

By  Jack  D.   Daum 

To  avoid  paying  territorial  money  into  the  gen- 
eral fund  as  provided  by  law,  Governor  Gruening, 
Treasurer  Roden  and  Highway  Engineer  Frank 
Metcalf  have  set  up  a  "special  fund"  at  a  Juneau 
bank,  territorial  auditor  Neil  Moore  disclosed  today. 

Illegal  Payments 

The  ''special  fund,"  which  dated  back  to  early 
last  year,  is  in  the  B.  M.  Behrends  bank  under  the 
name  "Chilkoot  Ferry — by  Robert  E.  Coughlin." 
Into  it  have  gone  the  receipts  from  the  operation  of 
the  ferry  which  was  purchased  by  the  Territory  in 
May,  1951,  and  there  have  been  thousands  of  dol- 
lars of  illegal  receipts  and  disbursements  recorded 
in  the  fund  to  date,  Moore  charged. 

After  learning  of  the  unauthorized  account  late 
last  month.  Auditor  Moore  and  assistant  attorney 
general  John  Dimond  ordered  the  bank  to  stop  pay- 
ment on  all  checks  drawn  against  the  account. 


Henrii  Roclen,  et  ah  27 

The  case  closely  i)arallels  that  of  Oscar  Olson, 
former  territorial  treasurer  who  is  now  serving  a 
prison  term  at  McNeil's  Island  penitentiary  for  vio- 
lating the  law  in  the  receipt  and  disbursement  of 
public  funds. 

Bookkeeping  Trick 

The  special  account,  established  and  maintained 
without  knowledge  of  the  territorial  auditor,  was  set 
up  to  enable  the  highway  engineer,  Frank  Metcalf, 
to  keep  the  ferry  receipts  out  of  the  normal  channels 
of  territorial  finances,  Moore  declared.  Metcalf 
labeled  the  move  a  "trick  of  bookkeeping"  which 
permits  him  to  operate  the  ferry  without  depleting 
the  funds  given  him  by  the  legislature  to  run  his  de- 
partment. 

Both  Metcalf  and  Henry  Roden,  territorial  treas- 
urer, admitted  the  existence  of  the  fund  and  did 
not  deny  that  pajonents  have  been  made  from  it. 

They  declared  there  was  no  provision  in  law  under 
which  the  money  could  be  kept  in  the  highway  en- 
gineer's department,  and  admitted  they  acted  as 
members  of  the  Territorial  Board  of  road  commis- 
sioners in  side-tracking  the  money  into  a  private 
bank  instead  of  into  the  territorial  treasury. 

Governor  Absent 

The  third  member  of  the  board,  Ernest  Gruen- 
ing,  has  not  returned  from  his  pre-election  "road 
inspection"  tour  and  was  not  available  for  com- 
ment today.  He  is  expected  to  return  to  Juneau, 
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however,  in  time  to  attend  a  Democratic  rally  Satur- 
day night. 

When  questioned  by  an  Empire  reporter,  Metcalf 
produced  a  record  of  the  June  6,  1951,  meeting  of 
the  board  of  road  commissioners,  attended  by  him- 
self, Roden,  Gruening  and  J.  Gerald  Williams,  ter- 
ritorial attorney  general. 

The  minutes  disclose  discussion  by  the  board  as  to 
the  possibility  of  depositing  ferry  receipts  in  the 
motor  fuel  tax  fund  for  use  by  the  highway  en- 
gineer instead  of  placing  them  into  the  general  fund 
as  required  by  law,  where  the  money  would  be  used 
for  schools,  hospitals  and  other  trritorial-wide  bene- 
fits. 

Abandon  Scheme 

This  idea  was  abandoned,  the  minutes  show,  on 
the  advice  of  Williams,  who  told  the  board  such  a 
transaction  would  be  illegal. 

Then,  the  minutes  disclose,  on  a  motion  by  Roden, 
the  board  decided  to  set  up  the  '^ special  account"  in 
a  private  bank.  There  the  money  could  be  deposited 
and  spent  without  the  knowledge  or  approval  of  the 
auditor.  Such  an  account  was  opened  at  Behrends 
bank,  under  the  name  ''Robert  E.  Coughlin"  in- 
stead of  in  the  name  of  the  board  or  of  the  highway 
engineer. 

Opinion 

On  June  19,  less  than  two  weeks  after  the  board 
meeting.  Auditor  Moore  asked  Attorney  General 
Williams  for  an  opinion  as  to  where  the  receipts  of 
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the  ferry  should  he  deposited.  AVilliams  replied  on 
June  21  with  the  written  opinion  that,  under  Section 
12-2-1,  ACL  A  1949,  it  is  mandatory  that  the  money 
be  placed  in  the  general  fund. 

Williams  added,  however,  that  a  new  act  the  1951 
Reorganization  Act  which  Williams  later  declared 
invalid — the  money  could  be  deposited  in  the  motor 
fuel  fund.  His  letter  to  Moore  did  not  mention  the 
legality  of  the  outside  "special  fund." 

News  to  Moore 

Auditor  Moore  learned  of  the  existence  of  the  un- 
authorized account  late  last  month,  when  the  ferry- 
boat captain,  Steve  Larsson  Homer,  who  resigned 
the  position  brought  him  the  check  Homer  had  re-. 
ceived  in  payment  for  overtime. 

Moore  noted  that  the  check  was  drawn  on  the 
''Chilkoot  Ferry"  account  and  was  signed  by  Robert 
E.  Coughlin.  Homer,  as  a  territorial  employee, 
should  have  been  paid  by  territorial  warrant,  Moore 
said.  Homer  then  disclosed  that  some  of  the  operat- 
ing expenses  of  the  ferry  were  being  paid  from  the 
''special  account." 

Letter 

The  auditor  then  wrote  the  following  letter,  dated 
August  25,  1952,  to  Attorney  General  Williams: 
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'*Mr.  J.  Gerald  Williams, 
**  Attorney  General  of  Alaska, 
*' Juneau,  Alaska. 

''Dear  Mr.  Williams: 

' '  This  office  lias  irrefutable  evidence  that  the  Ter- 
ritorial Board  of  Road  Commissioners,  consisting 
of  the  Governor  of  Alaska,  the  Treasurer  of  Alaska, 
and  the  Highway  Engineer,  have  violated  the  laws 
of  the  Territory  and  repeated  opinions  of  your  office 
relative  to  the  handling  of  funds  collected  from 
shippers  and  travelers  using  the  Territorial-owned 
'Chilkoot  ferry.' 

''For  your  information,  the  Board  of  Road  Com- 
missioners is  paying  claims  against  the  Territory 
out  of  a  special  account  which  they  have  set  up  at 
B.  M.  Behrends  Bank,  of  Juneau.  This  special  ac- 
comit  is  made  up  from  the  receipts  earned  by  the 
ferry,  which  receipts,  according  to  your  opinion, 
must  be  deposited  in  the  General  Fund  by  the  Treas- 
urer. 

"The  procedure  followed  by  the  said  Board  is  the 
same  as  that  followed  by  the  former  Treasurer  of 
Alaska,  i.  e.,  unauthorized  payments. 

"Therefore,  in  view  of  your  several  opinions  and 
the  various  Territorial  laws,  namely : 

"Section  11-3-8,  ACLA,  1949,  'Salaries  and  ex- 
penses to  be  paid  from  appropriations'; 

"Section  12-2-1,  ACLA,  1949,  'Territorial 
Moneys;  Accounting  and  payment  to  Territorial 
Treasurer;  covering  into  General  Fund';  and 
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''Section  12-3-1,  ACLA,  1949,  'Disbursements:  To 
be  made  on  vouchers:  Accountability  of  disbursing 
officers, '  which  have  all  been  ignored,  the  matter,  be- 
cause of  its  extreme  seriousness,  is  being  turned  over 
to  you  to  recover  the  money  and  to  immediately  stop 
all  illegal  payments  of  Territorial  funds. 

' '  Respectfully  yours, 

"NEIL  F.  MOORE, 

"Auditor  of  Alaska." 

Stop  Order 

Williams  was  out  of  town  and  did  not  receive 
this  letter,  but  his  assistant,  John  Dimond,  read  it 
and  went  immediately  to  Moore  and  to  the  bank  to 
verify  the  charges.  After  learning  such  an  account 
existed,  Dimond  and  Moore  ordered  the  bank  to  stop 
pa\Tnent  on  all  checks  against  the  ferry  fmid.  This 
order  was  verified  by  a  letter  from  Moore  the  fol- 
lowing day. 

Since  then  there  has  been  no  further  action  in  the 
case.  Any  investigation  to  determine  the  extent  to 
which  the  law  has  been  broken  now  rests  presum- 
ably with  the  U.  S.  district  attorney,  P.  J.  Gilmore, 
Jr.,  who  said  last  night  he  is  the  sole  prosecuting 
officer  in  this  di^dsion  for  territorial  and  federal 
criminal  cases. 

The  Empire  learned  of  the  unprecedented  trans- 
action when  Homer  told  the  story  to  a  reporter. 
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EXHIBIT  *'B" 

Start  Talking,  Boys 
(An  Editorial) 

Disclosed  in  today's  Empire  is  a  story  almost  too 
fantastic  for  belief,  but  the  facts  have  been  per- 
sonally verified  by  both  the  territorial  auditor  and 
assistant  attorney  general. 

By  agTeement  between  the  governor,  the  treas- 
urer and  the  highway  engineer,  territorial  money 
has  been  diverted  from  the  channels  prescribed  by 
law  and  placed  in  a  '' special  account"  to  be  dis- 
bursed without  the  approval  or  knowledge  of  the 
auditor,  without  territorial  warrant,  and  by  a  man 
who  is  not  a  territorial  officer. 

The  laws  of  Alaska,  well  known  to  Gruening, 
Eoden  and  Metcalf,  carefully  spell  out  the  method 
by  which  public  money  may  be  spent.  The  law  stipu- 
lates that  every  expenditure  by  the  department 
heads  will  be  made  by  warrant  and  approved  by  the 
auditor. 

This  is  no  vague  technicality  hidden  away  in 
smaU  print.  It  is  a  matter  of  law  known  and  under- 
stood by  every  territorial  employee  who  handles 
public  money. 

The  law  was  designed  to  protect  the  taxpayers'  in- 
terest. When  money  is  received  by  the  Territory  it  is 
placed  in  the  general  fund  unless  specifically  ear- 
marked by  the  legislature  for  other  purposes.  The 
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treasurer  is  the  custodian  of  that  money,  and  the 
auditor  is  the  watchdof^  whose  duty  is  to  make  cer- 
tain it  is  legally  spent. 

Here  we  have  three  of  Alaska's  highest  officials — 
two  of  them  elected  and  the  other  a  presidential  ap- 
])()intee — setting  up  an  outside  bank  account  with  the 
money  which  should  have  gone  to  the  general  fund. 
The  minutes  of  the  June  6,  3951,  meeting  of  the 
])oard  of  road  commissioners  disclose  that  the  de- 
cision to  establish  the  fmid  was  agreed  upon  by 
unanimous  consent. 

Disbursements  from  this  fund  wore  neither  re- 
ferred to  nor  approved  by  the  auditor.  The  only 
name  on  the  checks  was  that  of  Robert  E.  Coughlin. 

Roden  and  Metcalf  offer  the  explanation  that  the 
special  treatment  of  this  money  was  made  necessary 
by  an  ''emergency."  They  said  the  board  had  to  act 
quickly  in  buying  the  ferry  to  keep  it  from  going 
out  of  business,  and  that  the  receipts  from  the  ferry 
operation  had  to  be  diverteed  so  they  could  be  used 
directly  to  pay  operating  costs. 

If  this  method  of  by-passing  the  law  is  acceptable 
to  the  attorney  general  and  the  U.  S.  District  At- 
torney, why  is  it  not  possible  for  every  department 
head  who  finds  himself  running  over  his  appropria- 
tion to  set  up  ''special  funds"  from  the  money  his 
office  takes  in  ? 

If  disbursements  by  the  highway  engineer's  de- 
partment need  not  be  approved  by  the  auditor,  why 
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should  any  other  department  take  the  trouble  to 
obtain  such  an  approval. 

And  if  the  law  can  be  by-passed  and  disregarded 
in  this  case,  why  must  anyone  obey  the  law? 

This  is,  of  course,  merely  the  latest  in  the  many 
"deals"  with  which  Gruening  has  closely  aligned 
himself.  His  personal  defense  of  the  Palmer  Air- 
port Deal  as  a  "highly  intelligent  transaction"  still 
rings  stridently  in  the  ears  of  all  honest  Alaskans. 

Yet  the  "highly  honorable"  Palmer  Deal  was  de- 
nounced by  a  bi-partisan  committee  of  United  States 
senators  as  an  underhanded  attempt  to  cheat  the 
federal  government  out  of  thousands  of  dollars  of 
taxpayers'  money. 

We  can  rest  assured  that  when  the  governor 
returns  from  his  pre-election  "road  inspection" 
tour  he  will  be  the  first  to  scream  "politics"  at  Neil 
Moore's  disclosure  of  this  latest  "deal." 

But  this  is  a  case  where  Gruening,  Roden  and 
Metcalf  will  have  to  stand  on  their  own  feet  and  ex- 
plain to  Alaskans  whether  the  territorial  law  is  ap- 
plicable to  some  and  not  to  others  or  whether  they 
acted  in  complete  defiance  to  the  law  in  the  belief 
they  would  not  be  caught. 

Oscar  Olson  sits  today  in  his  prison  cell,  dream- 
ing of  the  days  when  he  thought  territorial  laws 
were  only  for  the  underlings. 


I 
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EXHIBIT ''C" 

Roden,   Metcalf   Say   "Nothing   Crooked"   Here 

Territorial  treasurer  Henry  lioden  and  highway 
engineer,  Frank  Metcalf  admitted  this  week  that 
the  board  of  road  commissioners  set  uj)  a  "special 
fund"  at  the  B.  M.  Behrends  bank,  and  offered  the 
following  explanation  of  how  it  was  done: 

In  the  sirring  of  1951,  when  the  ow^iers  of  the 
JM.  V.  Chilkoot  decided  to  sell  the  ferry,  there  were 
no  buyers  available.  There  was  a  danger  of  the 
ferry,  which  connects  Haines  wdth  Juneau,  going 
out  of  business. 

The  board  did  not  want  to  see  the  ferry  go  out  of 
business  because  it  had  been  advertised  widely  in 
the  States  that  tourists  could  drive  their  cars  to 
Haines,  Juneau  and  Skagway.  The  board  considered 
the  ferry  an  integral  part  of  the  road  system. 

Buy  Ferry 

In  May,  the  board  decided  to  buy  the  ferry,  which 
it  did,  paying  some  $30,000  for  the  boat  and  busi- 
ness. 

The  ferry's  operation  was  placed  under  the  con- 
trol of  Metcalf,  who  supei-vised  the  needed  repairs, 
amounting  to  about  $29,000,  and  hired  the  necessary 
personnel. 

To  operate  his  department,  Metcalf  is  allowed 
to  spend  only  the  money  appropriated  for  it  by  the 
legislature.  The  ferry  operation  placed  a  strain  on 
this  money,  threatening  to  deplete  it. 
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Receipts  from  the  ferry's  operation  would  have 
bolstered  the  department's  funds,  but  the  attorney 
general  advised  that  the  law  requires  all  monies 
paid  the  territory  to  go  into  the  general  fund.  The 
receipts,  therefore,  could  not  legally  be  used  to  pay 
ferry  operating  expenses. 

If  the  law  were  disregarded  and  the  receipts 
poured  back  into  the  ferry,  the  act  would  come  to 
the  attention  of  the  Auditor  of  Alaska,  who  is  the 
territory's  w^atchdog  on  money  matters. 

Bypass  Auditor 

Thus,  the  only  method  by  which  the  money  could 
be  used  without  detection,  to  operate  the  ferry,  was 
to  keep  the  money  separate  from  the  normal  finan- 
cial channels  of  the  Territory.  To  this  end  the  board 
agreed,  on  June  6,  1951,  to  set  up  the  "special 
account"  in  the  bank  and  to  deposit  all  receipts  in 
this  account  instead  of  into  the  general  fund. 

The  board  further  agreed  to  pay  all  operating 
expenses  of  the  ferry  out  of  this  "special  account." 
None  of  the  vouchers  for  receipt  of  payment  of  this 
money  was  to  go  through  the  auditor's  office. 

Roden  and  Metcalf  each  insisted  that  there  "is 
nothing  crooked  about  this.  The  books  are  open 
for  auditing  any  time."  Metcalf  termed  the  deal 
"just  a  trick  of  bookkeeping." 

Governor  Gruening,  the  third  member  of  the 
board  was  not  in  town  for  comment. 
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EXHIBIT  ''D" 

Attention 

Our  attention  has  been  called  to  a  paragraph  in 
yesterday's  lead  story  about  the  Chilkoot  Ferry 
bank  account.  A  parallel  was  drawn  between  this 
case  and  that  of  a  former  Territorial  official  now 
confined  to  a  federal  prison. 

It  was  not  our  intention  to  infer  that  there  has 
been  any  misappropriation  or  theft  of  these  funds, 
but  merely  that  in  both  cases,  checks  were  drawn 
against  territorial  funds  in  bank  accounts  without 
being  offered  for  the  scrutiny  of  the  Office  of  the 
Auditor  as  provided  for  by  the  law. 

The  Empire  regrets  any  misunderstanding  that 
may  have  arisen  from  this  paragraph  and  hastens 
to  repeat  that  there  has  been  no  evidence  of  any 
fraudulent  or  personal  use  of  any  of  the  funds  in 
the  special  account. 

[Endorsed]  :  Filed  August  14th,  1953. 


[Title  of  District  Court  and  Cause.] 

No.  6726-A 

ANSWER  OF  DEFENDANT 
TO  AMENDED  COMPLAINT 

Comes   now  the   Empire   Printing   Company,   a 
corporation,  defendant  above  named,  and  in  answer 
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to  the  Complaint  filed  in  the  above-entitled  case, 
admits,  denies  and  alleges  as  follows: 

I. 

Referring  to  the  allegations  contained  in  Para- 
graph I,  the  defendant  admits  that  the  plaintiff  has 
heretofore  been  a  resident  of  Juneau,  Alaska,  and 
that  he  was  for  twelve  years  and  until  April  10, 
1953,  the  duly-appointed  and  acting  Governor  of 
the  Territory  of  Alaska,  and  with  reference  to  the 
allegation  regarding  plaintiff's  reputation,  the  de- 
fendant alleges  that  he  has  been  for  twelve  years 
a  controversial  figure  in  Alaskan  politics  and  that 
his  reputation  among  a  certain  class  who  have  been 
allied  with  him  in  politics  has  apparently  been  good, 
but  it  has  been  otherwise  with  more  than  an  equal 
nimiber  of  plaintiff's  neighbors  and  fellow  citizens 
and  residents  of  the  Territory. 

II. 

Defendant  admits  the  allegations  contained  in 
Paragraph  II. 

III. 
Defendant   admits   the   allegations   contained   in 
Paragraph  III. 

IV. 
Defendant   admits  the   allegations   contained  in 
Paragraph  IV. 

V. 
Defendant  admits   the   allegations   contained   in 
Paragraph  V. 
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VI. 

Referring  to  the  allegations  contained  in  Para- 
graph VI,  the  defendant  admits  that  it  published 
in  The  Daily  Alaska  Empire  the  articles  and  edi- 
torial set  forth  in  Exhibit  "A"  to  plaintiff's 
Amended  Complaint,  and  defendant  denies  that  any 
portions  of  the  articles  or  editorial  were  false,  scan- 
dalous, defamatory  or  libelous. 

VII. 

Defendant  denies  the  allegations  contained  in 
Paragraph  VII  of  plaintiff's  Amended  Complaint. 

VIII. 

Defendant  denies  each  and  every  allegation  con- 
tained in  Paragraph  VIII  of  the  Amended  Com- 
plaint, and  in  this  connection  alleges  that  plaintiff's 
reputation  and  name  have  remained  the  same  since 
the  publication  of  the  articles  complained  of  in 
Paragraph  VI  of  the  Amended  Complaint,  as  they 
were  before  the  publication  of  those  articles. 

For  a  further,  separate  and  affirmative  defense 
to  plaintiff's  Complaint,  the  defendant  alleges  as 
follows : 

First  Affirmative  Defense 

I. 

Defendant  realleges  all  the  allegations  and  repeats 
the  admissions  and  denials  contained  in  Paragraphs 
I  to  VIII,  inclusive,  of  its  answer  to  the  Amended 
Complaint  as  hereinabove  set  forth. 
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II. 

That  the  articles  complained  of  and  referred  to  in 
Plaintiff's  Amended  Complaint  are  set  forth  in  full 
in  Exhibits  ^'A,"  ''B"  and  "C"  hereto  attached  and 
made  a  part  of  this  Answer,  and  prayed  to  be  read  in 
connection  herewith  as  fully  as  though  set  forth  in 
each  and  every  paragraph  to  which  reference  is 
made  thereto. 

III. 

That  all  the  facts  stated  in  the  articles  complained 
of  are  true  and  correct,  and  as  therein  stated,  and 
these  facts  are  of  record  in  the  office  of  the  Auditor 
of  the  Territory  of  Alaska  and  all  opinions  ex- 
pressed in  setting  forth  the  facts  are  a  fair  comment 
thereon  and  privileged,  as  more  fully  set  forth  and 
claimed  hereinafter. 

IV. 

That  all  the  facts  set  forth  in  the  editorial  con- 
tained on  page  1  of  the  issue  of  the  Empire  of  Sep- 
tember 25,  1952,  and  contained  in  Exhibit  ''A"  at- 
tached to  plaintiff's  Amended  Complaint  are  true 
and  correct  and  all  comment  made  upon  the  facts 
set  forth  in  the  editorial  are  fair  comment  and  privi- 
leged criticism,  as  more  fully  set  forth  hereinafter. 

Second  Affirmative  Defense 

I. 

Defendant  realleges  all  the  allegations  set  forth  in 
Paragraphs  I  to  VI,  inclusive,  of  its  Answer  to  plain- 
tiff's Complaint,  and  in  Paragraphs  I  to  IV  inclu- 
sive of  the  First  Affirmative  Defense. 
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II. 

That  the  Daily  Alaska  Empire  is  a  newspaper  of 
general  circulation  published  in  Juneau,  Alaska,  and 
circulated  and  read  throughout  the  Territory  and 
elsewhere,  and  one  of  its  functions  is  to  keep  the 
people,  the  taxpayers  and  voters  and  all  the  inhabi- 
tants of  the  Territory,  fully  informed  of  the  official 
acts  of  its  Territorial  and  Federal  officials,  and  es- 
[)ecially  to  inform  the  taxpayers  and  inhabitants  of 
the  Territory  of  the  disposition  of  public  funds  and 
all  methods  employed  in  the  disbursement  thereof, 
and  to  call  attention  of  the  public  to  all  irregularities 
in  the  receipt,  disbursement  and  handling  of  public 
funds,  and  the  articles  complained  of  by  the  plaintiff 
and  which  are  set  forth  in  Exhibits  "A"  and  "B"  to 
this  answer  were  written  for  that  purpose  and  on 
information  furnished  the  defendant  from  public  rec- 
ords and  based  upon  information  furnished  by  public 
officials,  and  that  information  is  true,  and  one  of  the 
duties  of  the  defendant  in  the  publication  of  facts  per- 
taining to  the  official  acts  of  its  officials  and  of  the 
Federal  officials  dealing  with  Territorial  affairs  is 
to  comment  upon  such  facts,  express  opinions  and 
draw  conclusions  for  the  benefit  of  the  taxpayers, 
voters  and  inhabitants  of  the  Territory  of  Alaska, 
and  the  defendant  is  privileged  and  it  is  its  duty  to 
make  such  comment. 

III. 

That  in  the  venture  of  the  Territory  into  the 
transportation  business  as  set  forth  in  plaintiff's 
Complaint,  there  has  been  a  very  substantial  loss  of 
public  funds,  not  only  in  the  purchase  and  repair  of 
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the  vessel  "Chilkoot,"  but  in  its  operation,  and  one 
of  the  duties  of  the  defendant  is  to  inform  the  public 
of  the  facts  and  of  all  irregularities  in  the  handling 
of  funds,  whether  these  irregularities  were  in  good 
faith  or  otherwise,  and  it  was  especially  the  duty  of 
the  defendant  to  publish  such  facts  durmg  an  elec- 
tion campaign.  That  Territorial  Highway  Engineer 
Frank  A.  Metcalf  was  a  candidate  for  re-election  to 
his  office  at  the  time  the  publication  was  made,  and 
the  Treasurer  Henry  Roden  is  another  elective 
official  of  the  Territory,  and  the  plaintiff  is  an 
appointed  official,  appointed  by  the  President  of  the 
United  States,  and  at  the  time  of  the  publication  of 
the  articles  complained  of  there  was  an  election 
pending  for  President  of  the  United  States  and  for 
members  of  Congress.  That  the  Territorial  election 
had  been  set  by  lav/  for  October  14,  1952,  and  the 
Presidential  election  for  November  4,  1952. 

lY. 

That  the  publication  complained  of  and  which 
was  based  upon  facts  furnished  the  defendant  and 
which  the  defendant  firmly  believed  to  be  true,  con- 
tained comments  and  opinions  of  the  defendant 
which  were  based  upon  the  belief  of  the  officers  of 
defendant  that  the  facts  were  true,  and  that  the 
comments  and  opinions  expressed  were  justified,  and 
these  comments  and  opinions  were  not  published  for 
the  purpose  of  injuring  the  plaintiff  or  anyone  else, 
and  they  contained  no  statement  or  implication  that 
the  plaintiff  had  embezzled,  stolen  or  converted  to  his 
own  use  any  monies  whatsoever,  but  the  intention 
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of  the  articles  as  a  wliole  was  to  infonn  the  general 
|)ii])lic,  the  taxpayers,  inhabitants  of  the  Territor}^ 
and  the  candidates  for  public  offices,  including  can- 
didates for  the  Territorial  legislature,  that  there 
were  irregularities  and  illegal  and  unauthorized  acts 
connnitted  by  the  i)laintitf,  Roden  and  Mctcalf,  in 
the  receipt,  handling  and  disbursement  of  public 
funds. 

V. 
That  the  matters 'covered  by  the  publication  afore- 
said were  matters  of  i)ublic  concern  in  which  the 
public  of  the  Territory  of  Alaska  was  vitally  in- 
terested, and  the  criticism  of  the  acts  of  plaintiff, 
Roden  and  Metcalf,  was  justified  and  based  upon 
true  and  privileged  statements  of  fact  which  were 
known  and  available  to  all  members  of  the  public, 
including  the  plaintiff ;  the  opinions  were  the  actual 
opinions  of  defendant  and  its  officers,  employees 
and  writers,  and  they  were  not  expressed  for  the 
purpose  of  causing  harm  to  anyone,  and  they  dealt 
only  with  the  public  conduct  of  public  officials. 

Third  Affirmative  Defense 

I. 

As  a  third  and  separate  Affirmative  Defense,  de- 
fendant realleges  all  the  allegations,  admissions  and 
denials  contained  in  the  Answer  to  plaintiff's  Com- 
plaint, and  in  the  First  and  Second  Affirmative 
Defenses. 

II. 

That  on  September  25,  1952,  in  the  issue  of  the 
Daily   Alaska   Empire   and   on   page   one   of   the 
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Empire  and  immediately  adjoining  the  article 
complained  of,  the  defendant  published  the  ex- 
planation of  Henry  Roden,  Territorial  Treas- 
urer, and  Frank  A.  Metcalf,  Territorial  Highway 
Engineer,  who  were  the  two  members  of  the  Terri- 
torial Board  of  Road  Commisioners  serving  with  the 
plaintiff,  and  their  opinion  and  explanation  was 
published  in  detail  and  it  was  published  for  the 
purpose  of  giving  to  the  public  such  explanation 
as  the  members  of  the  Territorial  Board  of  Road 
Commissioners,  including  this  plaintiff,  desired  to 
give  regarding  the  handling  of  the  funds  referred 
to.  A  full,  true  and  correct  copy  of  the  statement 
of  Roden  and  Metcalf  is  hereto  attached  and  marked 
Exhibit  *'C,"  and  prayed  to  be  read  as  a  part  of 
this  answer,  and  reference  is  made  thereto  as  though 
fully  set  forth  herein. 

III. 

That  at  the  time  of  the  publication  the  plaintiff 
was  not  available  for  comment,  but  the  Territorial 
Highway  Engineer  and  the  Tenitorial  Treasurer 
constituted  a  majority  of  the  membership  of  the 
Board,  and  their  explanation  and  their  statement 
has  not  at  any  time  been  denied  in  whole  or  in  part 
by  the  plaintiff,  and  although  the  columns  of  the 
Daily  Alaska  Empire  have  been  open  to  him  at  all 
times  and  all  statements  given  by  him  to  the  de- 
fendant have  been  published  in  full. 

IV. 

That  there  was  no  malice  in  the  publications  of 
September  25,  1952,  which  are  complained  of^  and 
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the  publication  was  made  solely  in  the  public  inter- 
est and  for  the  purpose  of  giving  information  to  the 
public,  as  hereinabove  alleged;  and  it  was  privileged 
criticism. 

V. 
That  in  order  to  emphasize  the  fact  that  there  was 
no  Tnalice  intended  in  the  publication  of  articles 
complained  of  in  plaintiff's  Complaint  and  no  intent 
to  injure  the  plaintiff  or  to  charge  him  with  the 
commission  of  any  crime,  the  defendant,  on  Septem- 
ber 26,  1952,  published  in  a  prominent  place  on  the 
front  page  of  its  issue  of  the  Daily  Alaska  Empire 
of  that  date,  in  large  type,  a  statement,  a  full,  true 
and  correct  copy  of  which  is  hereto  attached  and 
marked  Exhibit  ''D,"  and  prayed  to  be  read  as  a 
part  of  this  Answer  as  though  fully  set  forth  in  this 
paragraph,  and  to  which  reference  is  hereby  made. 

Wherefore,  defendant  prays  that  plaintiff's 
Amended  Comj)laint  be  dismissed,  and  that  it  have 
and  recover  from  the  plaintiff  its  costs  and  dis- 
bursements herein. 

A  jury  is  requested  for  the  trial  of  the  above- 
entitled  cause. 

Dated  at  Juneau,  Alaska,  this  11th  day  of  August, 
1953. 

/s/  H.  L.  FAULKNER, 

/s/  R.  E.  ROBERTSON, 

Attorneys  for  Defendant. 
Duly  Verified. 
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[Exliibit  A,  B,  C  and  D  attached  to  the  fore- 
going are  identical  to  Exhibits  A,  B,  C  and  D  at- 
tached to  the  Answer,  Cause  No.  6725-A,  set  out  in 
full,  pages  26  to  37  of  this  printed  record.] 

[Endorsed]  :  Filed  August  14th,  1953. 
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No.  6727-A 

ANSWER  OF  DEFENDANT 
TO  AMENDED  COMPLAINT 

Comes  now  the  Empire  Printing  Company,  a 
corporation,  defendant  above  named,  and  in  answer 
to  the  Complaint  filed  in  the  above-entitled  case, 
admits,  denies  and  alleges  as  follows: 

I. 

Defendant  admits  the  allegations  contained  in 
Paragraph  I. 

II. 
Defendant   admits   the   allegations   contained  in 
Paragraph  II. 

III. 
Defendant  admits  the   allegations  contained   in 
Paragraph  III. 

IV. 
Defendant  admits  the  allegations   contained  in 
Paragraph  IV. 

V. 
Defendant   admits  the   allegations  contained  in 
Paragraph  V. 
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VI. 

Referring  to  the  allegations  contained  in  Paragraph 
VI,  the  defendant  admits  that  it  published  in  the 
Daily  Alaska  Empire  the  articles  and  editorial  set 
forth  in  Exhibit  **A"  to  plaintiff's  Amended  Com- 
plaint, and  defendant  denies  that  any  portions  of 
the  articles  or  editorial  were  false,  scandalous,  de- 
famatory or  libelous. 

VII. 

Defendant  denies  the  allegations  contained  in 
Paragraph  VII  of  plaintiff's  Amended  Complaint. 

VIII. 
Defendant  denies  each  and  every  allegation  con- 
tained in  Paragraph  VIII  of  the  Amended  Com- 
plaint, and  in  this  comiection  alleges  that  plain- 
tiff's reputation  and  name  have  remained  the  same 
since  the  publication  of  the  articles  complained  of 
in  Paragraph  VI  of  the  Amended  Complaint,  as 
they  were  before  the  publication  of  those  articles. 

For  a  further,  separate  and  affii-matives  defense 
to  plaintiff's  Complaint,  the  defendant  alleges  as 
follows : 

Fii'st   AffiiTQative   Defense 

I. 

Defendant  realleges  all  the  allegations  and  repeats 
the  admissions  and  denials  contained  in  Paragraphs 
I  to  Vm,  inclusive,  of  its  answer  to  the  Amended 
Complaint  as  hereinabove  set  forth. 

II. 

That  the  articles  comx^lained  of  and  referred  to  in 
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plaintiff's  Amended  Complaint  are  set  forth  in  full 
in  Exhibits  "A,"  ^'B"  and  ''C"  hereto  attached 
and  made  a  part  of  this  Answer,  and  prayed  to  be 
read  in  connection  herewith  as  fully  as  though  set 
forth  in  each  and  -every  paragraph  to  which  refer- 
ence is  made  thereto. 

III. 

That  all  the  facts  stated  in  the  articles  complained 
of  are  true  and  correct,  and  as  therein  stated,  and 
these  facts  are  of  record  in  the  office  of  the  Auditor 
of  the  Territorj^  of  Alaska  and  all  opinions  ex- 
pressed in  setting  forth  the  facts  are  a  fair  comment 
thereon  and  pri^dleged,  as  more  fully  set  forth  and 
claimed  hereinafter. 

IV. 

That  all  the  facts  set  forth  in  the  editorial  con- 
tained on  page  one  of  the  issue  of  the  Empire  of 
September  25,  1952,  and  contained  in  Exhibit  "A" 
attached  to  plaintiff's  Amended  Complaint  are  true 
and  correct  and  all  comment  made  upon  the  facts 
set  forth  in  the  editorial  are  fair  comment  and  priv- 
ileged criticism,  as  more  fully  set  forth  hereinafter. 

Second  Affirmative  Defense 

I. 

Defendant  realleges  aU  the  allegations  set  forth  in 
Paragraphs  I  to  VI,  inclusive,  of  its  Answer  to 
plaintiff's  Complaint,  and  in  Paragraphs  I  to  IV, 
inclusive,  of  the  First  Affirmative  Defense. 

11. 

That  the  Daily  Alaska  Empire  is  a  newspaper  of 
general  circulation  published  in  Juneau,  Alaska, 


Henry  Roden,  et  al.  49 

and  circulated  and  road  tlirougliout  the  Territory 
and  elsewhere,  and  one  of  its  functions  is  to  keep  the 
])eople,  the  taxj)ayers  and  voters  and  all  the  inhabi- 
tants of  the  Territory,  fully  informed  of  the  official 
acts  of  its  Territorial  and  Federal  officials,  and 
especially  to  inform  the  taxpayers  and  inhabitants 
of  the  Territory  of  the  disposition  of  public  funds 
and  all  methods  employed  in  the  disbursement 
thereof,  and  to  call  attention  of  the  public  to  all 
irregularities  in  the  receipt,  disbursement  and 
handling  of  ])ublic  funds,  and  the  articles  com- 
plained of  by  the  plaintiff  and  which  are  set  forth  in 
Exhibits  ''A"  and  *'B"  to  this  answer  were  w-ritten 
for  that  puri3ose  and  on  information  furnished  the 
defendant  from  public  records  and  based  upon  in- 
f onnation  furnished  by  public  officials,  and  that  in- 
formation is  true,  and  one  of  the  duties  of  the  de- 
fendant in  the  publication  of  facts  pertaining  to  the 
official  acts  of  its  officials  and  of  the  Federal  officials 
dealing  with  Territorial  affairs  is  to  comment  upon 
such  facts,  express  opinions  and  draw  conclusions 
for  the  benefit  of  the  taxpayers,  voters  and  inhabi- 
tants of  the  Territory  of  Alaska,  and  the  defendant 
is  privileged  and  it  is  its  duty  to  make  such  com- 
ment. 

III. 
That  in  the  venture  of  the  Territory  into  the 
transportation  business  as  set  forth  in  plaintiff's 
Complaint,  there  has  been  a  very  substantial  loss 
of  public  funds,  not  only  in  the  purchase  and  repair 
of  the  vessel  ''Chilkoot,"  but  in  its  operation,  and 
one  of  the  duties  of  the  defendant  is  to  inform  the 
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public  of  the  facts  and  of  all  irregularities  in  the 
handling  of  funds,  whether  these  irregularities  were 
in  good  faith  or  otherwise,  and  it  was  especially 
the  duty  of  the  defendant  to  publish  such  facts 
during  an  election  campaign.  That  plaintiff  was  a 
candidate  for  re-election  to  his  office  at  the  time  the 
publication  was  made,  and  the  Treasurer  Henry 
Roden  is  another  elective  official  of  the  Territory, 
and  the  Governor  is  an  appointed  official  appointed 
by  the  President  of  the  United  States,  and  at  the 
time  of  the  publication  of  the  articles  complained 
of  there  was  an  election  pending  for  President 
of  the  United  States  and  for  members  of  Congress. 
That  the  Territorial  election  had  been  set  by  law 
for  October  14,  1952,  and  the  Presidential  election 
for  November  4,  1952. 

IV. 
That  the  publication  complained  of  and  which  was 
based  upon  facts  furnished  the  defendant  and  which 
the  defendant  firmly  believed  to  be  true,  contained 
comments  and  opinions  of  the  defendant  which  were 
based  upon  the  belief  of  the  officers  of  defendant 
that  the  facts  were  true,  and  that  the  comments  and 
opinions  expressed  were  justified,  and  these  com- 
ments and  opinions  were  not  published  for  the  pur- 
pose of  injuring  the  plaintiff  or  anyone  else,  and 
they  contained  no  statement  or  implication  that  the 
plaintiff  had  embezzled,  stolen  or  converted  to  his 
own  use  any  monies  whatsoever,  but  the  intention 
of  the  articles  as  a  whole  was  to  inform  the  general 
public,  the  taxpayers,  inhabitants  of  the  Territory 
and  the  candidates  for  public  offices,  including  can- 
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didates  for  the  Territorial  Legislature,  that  there 
were  irregularities  and  illegal  and  unauthorized  acts 
committed  by  the  plaintiff,  Gruening  and  Roden,  in 
the  receipt,  handling  and  disbursement  of  public 
funds. 

V. 
That  the  matters  covered  by  the  publication  afore- 
said were  matters  of  j)ublic  concern  in  which  the 
public  of  the  Territory  of  Alaska  was  vitally  inter- 
ested, and  the  criticism  of  the  acts  of  plaintiff, 
Gruening  and  Roden,  was  justified  and  based  upon 
true  and  privileged  statements  of  fact  which  were 
known  and  available  to  all  members  of  the  public, 
including  the  plaintiff;  the  oi)inions  were  the  actual 
opinions  of  defendant  and  its  officers,  employees  and 
writers,  and  they  were  not  expressed  for  the  purpose 
of  causing  harm  to  anyone,  and  they  dealt  only 
with  the  public  conduct  of  public  officials. 

Third  Affirmative  Defense 

I. 

As  a  third  and  separate  Affirmative  Defense,  de- 
fendant realleges  all  the  allegations,  admissions 
and  denials  contained  in  the  Answer  to  plaintiff's 
Complaint,  and  in  the  First  and  Second  Affirmative 
Defenses. 

II. 

That  on  September  25,  1952,  in  the  issue  of  the 
Daily  Alaska  Empire  and  on  page  one  of  the  Em- 
pire and  immediately  adjoining  the  article  com- 
plained of,  the  defendant  published  the  explanation 
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of  plaintiff  and  Henry  Roden,  Territorial  Treasurer, 
who  were  the  two  members  of  the  Territorial  Board 
of  Road  Commissioners  serving  with  the  Governor, 
Ernest  Gruening,  and  their  opinion  and  explanation 
was  published  in  detail  and  it  was  published  for  the 
purpose  of  giving  to  the  public  such  explanation  as 
the  members  of  the  Territorial  Board  of  Road 
Commissioners,  including  this  plaintiff,  desired  to 
give  regarding  the  handling  of  the  funds  referred 
to.  A  full,  true  and  correct  copy  of  the  statement  of 
plaintiff  and  Roden  is  hereto  attached  and  marked 
Exhibit  ''C,"  and  prayed  to  be  read  as  a  part  of 
this  answer,  and  reference  is  made  thereto  as  though 
fully  set  forth  herein. 

III. 

That  at  the  time  of  the  publication  the  Governor 
was  not  available  for  comment,  but  the  Territorial 
Treasurer  and  the  plaintiff  constituted  a  majority 
of  the  membership  of  the  Board,  and  their  explana- 
tion and  their  statement  has  not  at  any  time  been 
denied  in  whole  or  in  part  by  the  Governor,  and 
although  the  columns  of  the  Daily  Alaska  Empire 
have  been  open  to  him  at  all  times  and  all  state- 
ments given  by  him  to  the  defendant  have  been 
published  in  full. 

IV. 

That  there  was  no  malice  in  the  publications  of 
September  25,  1952,  which  are  complained  of,  and 
the  publication  was  made  solely  in  the  public  in- 
terest and  for  the  purpose  of  giving  information 
to  the  public,  as  hereinabove  alleged;  and  it  was 
privileged  criticism. 
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V. 

That  in  order  to  cmiiliasize  the  fact  that  there  was 
no  malice  intended  in  the  publication  of  articles 
complained  of  in  plaintiff's  Complaint  and  no  intent 
to  injure  the  plaintiff  or  to  charge  him  with  the 
commission  of  any  crime,  the  defendant,  on  Septem- 
ber 26,  1952,  i)ubliyhed  in  a  prominent  place  on  the 
front  page  of  its  issue  of  the  Daily  Alaska  Empire 
of  that  date,  in  large  type,  a  statement,  a  full,  true 
and  correct  copy  of  which  is  hereto  attached  and 
marked  Exhibit  '*D,"  and  prayed  to  be  read  as  a 
part  of  this  Answer  as  though  fully  set  forth  in  this 
paragraph,  and  to  which  reference  is  hereby  made. 

Wherefore,  defendant  prays  that  plaintiff's 
Amended  Complaint  be  dismissed,  and  that  it  have 
and  recover  from  the  plaintiff  its  costs  and  dis- 
bursements herein. 

A  jury  is  requested  for  the  trial  of  the  above- 
entitled  cause. 

Dated  at  Juneau,  Alaska,  this  11th  day  of  August, 
1953. 

/s/  H.  L.  FAULKNER, 

/s/  R.  E.  ROBERTSON, 

Attorneys  for  Defendant. 
Duly  Verified. 

[Exhibits  A,  B,  C  and  D  attached  to  the  fore- 
going are  identical  to  Exhibits  A,  B,  C  and  D  at- 
tached to  the  Answer,  Cause  No  6725-A,  set  out  in 
full,  pages  26  to  37  of  this  printed  record.] 

[Endorsed]  :  Filed  August  14th,  1953. 
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In  the  United  States  District  Court  for  the  District 
of  Alaska  Division  Number  One,  at  Juneau 

No.  6725-A 

HENRY  RODEN, 

Plaintiff, 

vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 
No.  6726-A 

ERNEST  GRUENINO, 

Plaintife, 

vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 
No.  6727-A 

FRANK  A.  METCALF, 

Plaintiff, 

vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 

ORDER  FOR  CONSOLIDATION 

The  court  having  examined  the  pleadings  in  the 
above-captioned  cases,  which  are  all  libel  suits 
against  the  defendant,  and  it  appearing  that  the 
issues  of  fact  and  of  law  are  common  to  all  cases, 
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and  that  it  would  be  an  unnecessary  expense  to  all 
parties  and  to  tlie  government  if  separate  trials 
were  had  of  the  issues  involved  in  the  cases, 

Now,  Therefore,  under  the  provisions  of  Rule 
42(a)  of  the  Federal  Rules  of  Civil  Procedure,  it 
is  hereby 

Ordered,  that  the  above-entitled  cases  be  consoli- 
dated and  tried  jointly. 

Dated  at  Juneau,  Alaska,  this  24th  day  of  Sep- 
tember, 1954. 

/s/  GEORGE  W.  FOLTA, 
Judge. 

[Endorsed]:  Filed  September  28th,  1954. 


[Title  of  District  Court  and  Cause.] 

Nos.  6725-A,  6726-A  and  6727-A 

MOTION  OF  DEFENDANT  FOR 
DIRECTED  VERDICT 

Defendant  now  moves  the  court  to  direct  the  jury 
to  find  verdicts  for  defendant  in  the  three  consoli- 
dated cases.  This  motion  is  based  on  grounds  as 
f  oUow^s : 

First: 

The  article  published  by  defendant  on  September 
25,  1952,  entitled  ''Reeve  Raps  Graft;  Corruption" 
made  no  reference  directly  or  indirectly  to  any  one 
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of  the  defendants.  No  innuendo  or  implication  is 
contained  in  this  article  which  could  be  construed 
as  libel  of  anyone.  Its  appearance  on  the  front  page 
of  the  newspaper  of  defendant  as  a  news  item  in  a 
political  campaign  could  harm  no  one. 

Second : 

The  micontroverted  evidence  is  that  the  article 
containing  the  '^ story,"  or  report  of  the  setting  up 
of  the  special  ferry  fund,  recited  true  facts  as  given 
to  the  reporter  from  an  official  source.  This  is  not 
libel.  The  handling  of  the  ferry  funds,  which  were 
public  monies,  was  a  violation  of  the  laws  of  Alaska, 
namely  Ch.  133,  Session  Laws,  1951,  or  Sections 
12-2-1  and  12-3-1  A.C.L.A.  1949.  It  could  not  be 
libel  for  defendant  to  make  the  statement  that  plain- 
tiffs had  violated  the  laws  of  Alaska  in  the  receipt 
and  disbursement  of  public  monies. 

Third: 

The  comments  in  the  article  containing  the  facts 
about  the  ferry  fund,  and  in  the  editorial,  which 
contained  the  references  to  Oscar  Olson,  were  fair 
comment  and  absolutely  privileged.  This  is  for 
the  reason  that  the  facts  show,  that  while  no  claim 
is  made  that  plaintiffs  stole,  or  converted  any  public 
funds  to  their  own  use,  the  manner  of  handling  the 
ferry  funds,  being  a  violation  of  the  law,  made  the 
plaintiffs  subject  to  the  provisions  of  the  same  law, 
which  Oscar  Olson,  former  Treasurer  of  Alaska, 
had  violated  and  for  which  violation  he  had  been 
sentenced  to  prison.  This  law  is  found  in  Section 
65-5-63  A.C.L.A.  1949.   There  could  be  no  libel  in 
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drawing  the  parallel  to  the  Olson  case  and  even  if 
malice  had  existed,  it  would  be  immaterial. 

Dated  at  Juneau,  Alaska,  the  18th  day  of  Novem- 
ber, 1955. 

/s/  H.  L.  FAULKNER, 

Attorney  for  Defendant. 
Denied. 

[Endorsed]:   Filed  November   18th,   1955. 


In  the  District  Court  for  the  District  of  Alaska 
Division  Number  One 

Nos.  6725-A,  6726-A  and  6727-A 

ERNEST  GRUENING,  et  al.. 

Plaintiffs, 

vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 

DEFENDANT'S  REQUESTED 
INSTRUCTIONS 

Members  of  the  Jury  : 

Instruction  No.  1 

The  three  actions  above  numbered  were  brought 
by  Ernest  Gruening,  Henry  Roden  and  Frank  Met- 
calf  against  the  Empire  Printing  Company,  owner 
and  publisher  of  a  daily  newspaper  called  the 
"Daily  Alaska  Empire"  and  published  at  Jimeau. 
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Since  the  issues  of  law  and  fact  are  the  same  in  the 
three  cases,  they  were  consolidated  for  trial  and 
have  all  been  tried  together. 

The  plaintiffs  complain  that  on  September  25, 
1952,  the  defendant  published  certain  articles  in  its 
newspaper,  concerning  the  three  plaintiffs,  which 
injured  them  and  caused  them  damage.  Therefore, 
these  are  what  is  known  as  libel  suits. 

The  published  articles  complained  of  are  set  forth 
as  Exhibits  to  the  complaints,  and  also  as  Exhibits 
to  defendant's  answers.  You  will  be  given  these 
complaints  and  answers  to  take  w^ith  you  to  the  jury 
room  when  you  retire. 

The  plaintiffs,  at  the  time  of  the  publications, 
were  all  public  officials.  Plaintiff  Ernest  Gruening 
was  governor  of  Alaska;  Roden  was  Territorial 
Treasurer,  and  Metcalf  was  Highway  Engineer. 
These  three  constituted  the  Board  of  Road  Com- 
missioners of  Alaska. 

Instruction  No.  2 

There  is  no  statute  in  Alaska  which  defines  civil 
libel;  that  is  the  libel  which  plaintiffs  claim  is  in- 
volved in  these  cases.  Many  states  have  laws  which 
do  define  civil  libel,  but  we  have  no  such  statutes  in 
Alaska.  Therefore,  the  definition  which  you  must 
adopt  is  what  is  known  as  the  common  law  defini- 
tion.  The  common  law  definition  of  libel  is : 

'*  Every  false  and  unprivileged  publication 
which  exposes  a  person  to  hatred,  ridicule,  con- 
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temj)t  or  obloquy  or  causes  him  to  be  shunned 
or  avoided  or  which  tends  to  injure  him  in  liis 
occuj^ation." 

Golden  North  Airways  vs.  Tanana  Pub.  Co., 
218  Fed.  2nd,  612  (U.  S.  Court  App.,  9th 
Cir.)  at  page  623. 

You  will  note  that  to  constitute  libel,  the  publi- 
cation nuist  be  false  and  unprivileged.  It  is  not 
enough  that  it  be  false  if  it  is  privileged,  and  it  is 
not  enough  if  it  be  true  even  though  it  be  unprivi- 
leged. The  })ublication  must  be  both  false  and  un- 
privileged. 

Instruction  No.  3 

The  coui-t  instructs  you  that  the  facts  reported  in 
the  published  articles  complained  of  are  established 
by  the  evidence  in  this  case.  The  only  thing  re- 
maining for  3^ou  to  consider  is  whether  the  comment 
on  those  facts  was  fair  comment  and  privileged 
criticism.  Fair  comment  is  not  libel.  (Golden  North 
Airways  vs.  Tanana  Pub.  Co.,  218  Fed.  2d,  p.  612 
at  p.  627 ;  U.  S.  Ct.  of  Appeals,  9th  Cir.) 

''Privileged  criticism"  or  ''privileged  publica- 
tion" arises  w^here  the  publication  contains  a  correct 
or  substantially  correct  statement  of  facts  and  the 
criticism  is  based  on  those  facts.  The  general  rule 
is: 

"  (1)  Criticism  of  so  much  of  another's  activities 
as  are  matters  of  public  concern  is  privi- 
leged if  the  criticism,  although  defamatory, 
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''(a)     is  upon, 

"  (I)  A  true  or  privileged  statement  of 
fact,  or 

"(II)  upon  facts  otherwise  known  or 
available  to  the  recipient  as  a  member  of 
the  public,  and 

*'(b)     represents  the  actual  opinion  of  the  critic, 

and 

**  (c)     is  not  made  solely  for  the  purpose  of  caus- 
ing harm  to  the  other. ' ' 

Restatement  Law  of  Torts:  Sec.  606,  p.  275. 

Instruction  No.  4 

The  plaintiffs  complain  of  the  publication  of  cer- 
tain articles  in  defendant's  newspaper,  all  of  which 
are  set  up  in  the  Exhibits  to  the  complaint,  and  re- 
ferred to  in  paragraph  6  of  the  amended  complaint 
of  Ernest  Gruening,  No.  6726-A.  The  defendant 
admits  the  publications.  Plaintiff's,  in  their  com- 
plaint, say  that  the  publications  were  ''false,  scan- 
dalous, defamatory  and  Libelous,"  and  the  plaintiff, 
Gruening  and  the  other  plaintiffs  allege  that  they 
were  the  "culmination  of  a  campaign  of  misrepre- 
sentation, falsehood  and  calumny"  by  the  defendant 
against  plaintiff'  Gruening;  that  they  were  "wilful, 
wrongful  and  malicious  and  intended  and  designed 
to  injure,  disgTace  and  defame  him"  and  "bring  him 
into  public  disgrace  and  contempt."  Therefore,  the 
plaintiffs  allege  malice.  "Malice"  in  its  common 
acceptation  means  ill  will  toward  some  person.    In 
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its  lo^al  sense  it  a])])lies  to  a  wrongful  act  done 
intentionally,  without  le^al  justification  or  excuse. 
One  may  do  an  act  wilfully  and  yet  be  free  from 
malice. 

(Black's  Law  Dictionary.) 

The  defendant,  in  its  answers,  denies  that  the 
articles  complained  of  were  false,  defamatory,  scan- 
dalous or  libelous.  It  alleges  that  the  articles  were 
mostly  facts  obtained  from  official  sources,  with 
certain  comments  thereon,  and  that  the  whole  ar- 
ticles complained  of,  were  privileged,  and  the  com- 
ments by  defendant  were  based  on  the  facts  and 
were  what  is  known  as  fair  comment  and  privileged 
criticism.  Defendant  further  alleges  that  it  is  the 
function  and  duty  of  a  newspaper  to  publish  such 
facts  to  taxpayers,  voters  and  to  all  inhabitants  of 
the  Territory,  and  to  make  such  comments,  express 
such  opinion,  and  draw^  such  conclusions  for  the 
benefit  of  the  public,  by  way  of  criticism  or  other- 
wise as  the  facts  warrant.  Defendant  further  states 
in  its  answers,  that  there  was  no  malice  in  the  pub- 
lications and  that  they  were  made  solely  in  the  pub- 
lic interest. 

You  are  instructed  that  malice  means  actual  evil- 
mindedness.  There  is  no  presumption  of  the  exist- 
ence of  malice  in  any  libel  suit  and  when  malice  is 
claimed,  it  must  be  proved  from  an  intei-pretation  of 
the  writing,  its  malignity,  or  intemperance  by  show- 
ing recklessness  in  making  the  charge,  pernicious- 
ness  in  circulating  or  repeating  it,  the  situations  and 
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relations  of  the  parties,  the  facts  and  circumstances 
surrounding  the  publication,  and  by  its  falsity. 

Coleman  vs.  McLennan,  98  Pac.  281,  at  pp. 
291-292. 

Instruction  No.  5 

You  are  instiiicted  that  you  are  to  disregard  the 
article  complained  of  which  bore  the  headline, 
'^ Reeve  Raps  Graft,  Corruption."  It  has  not  been 
shown  that  this  article  even  remotely  refers  to  any 
one  of  the  plaintiffs.  Furthermore,  that  appears  from 
reading  the  article.  It  has  no  connection  with  any- 
thing else  which  appears  in  the  "Empire"  on  Sep- 
tember 25,  1952,  and  therefore  should  have  no  place 
in  your  deliberations. 

Instruction  No.  6 

You  are  instructed  that  there  can  be  no  dispute 
about  the  facts  published  with  reference  to  the  set- 
ting up  of  the  Special  Ferry  Fund,  and  of  the  re- 
ceipts and  disbursements  of  moneys  in  connection 
with  the  operation  of  the  "Chilkoot"  or  Haines 
ferry.  This  was  done  on  the  express  authority  of 
plaintiffs  acting  as  the  Board  of  Road  Commis- 
sioners for  Alaska.  I  instruct  you  that  this  was  a 
violation  of  the  laws  of  Alaska. 

Section  14  of  Chapter  133,  S.L.A.  1951,  reads  as 
follows : 

"All  receipts  from  any  source  whatever  shall  be 
forwarded  to  the  Territorial  Treasurer  each  day,  or 
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as  promptly  as  practicable,  and  at  the  same  time  a 
rei)()rt  of  all  receipts  since  the  last  previous  report 
and  of  the  disposition  thereof  shall  be  submitted  to 
the  Commissioner  of  Finance  by  the  depositing 
agency.  All  monies  received  by  the  Treasurer  during 
any  month  shall  be  credited  by  him  and  by  the  Com- 
missioner of  Finance  to  the  proj)er  funds  not  later 
than  the  first  day  of  the  following  month." 

Section  28  of  Chapter  133,  S.L.A.,  1951,  reads  as 
follows : 

''Section  7-1-6,  sub-section  (b),  A.C.L.A.,  1949, 
is  hereby  repealed  and  re-enacted  so  as  to  read  as 
f  ollo>vs : 

"Section  7-1-6.  (b-1)  The  Treasurer  shall  dis- 
burse public  monies  by  check  only  and  then  only 
upon  warrants  drawn  upon  him  by  the  Commis- 
sioner of  Finance  or  as  otherwise  provided  by  law, 
not  inconsistent  with  this  Act.  Such  w^arrants  shall 
be  paid  by  the  Treasurer  when  presented  and  from 
proper  appropriations,  but  funds  shall  be  retained 
in  the  Treasury  to  meet  payments  of  all  warrants 
issued  prior  to  the  ones  presented  and  paid,  and  the 
Treasurer  shall  keep  such  records  as  will  accurately 
reflect  the  receipts  of  and  checks  issued  against  the 
general  and  each  special  fund,  the  cash  balance 
available  for  disbursement  in  each  such  fund,  all 
bank  balances  and  other  records  necessary  to  reflect 
the  current  cash  position  and  effectuate  treasury 
and  bank  reconciliation." 


64  Empire  Printing  Co.  vs. 

Sub-section  (b)  of  Section  11,  Chapter  133,  S.L.A. 
1951,  reads  as  follows: 

''(b)  No  payment  shall  be  made  and  no  obliga- 
tion shall  be  incurred  against  any  fund,  allotment, 
or  appropriation  unless  the  Commissioner  shall  first 
certify  that  there  is  a  suff cient  unencumbered  balance 
in  such  fund,  allotment  or  appropriation,  after  tak- 
ing into  consideration  all  previous  expenditures  and 
outstanding  obligations,  to  meet  the  same.  Every 
expenditure  or  obligation  authorized  or  incurred 
in  violation  of  the  provisions  of  this  Act  shall  be 
deemed  illegal,  and  every  official  knowingly  author- 
izing or  making  such  payment,  or  taking  part 
therein,  and  every  person  receiving  such  payment 
knowing  it  to  be  unlaw^ful,  or  any  part  thereof, 
shall  be  jointly  and  severally  liable  to  the  Terri- 
tory for  the  full  amount  so  paid  or  received.  If  any 
appointive  officer  or  employee  of  the  Territory  shall 
knowingly  incur  any  obligation  or  shall  authorize 
or  make  any  expenditure  in  violation  of  the  provi- 
sions of  this  Act,  or  take  part  therein,  it  shall  be 
ground  for  his  removal  by  the  appointing  authority, 
and  if  the  appointing  authority  be  other  than  the 
Board  of  Administration  and  shall  fail  to  remove 
such  officer  or  employee,  the  Board  of  Administra- 
tion may  exercise  such  power  of  removal,  after 
giving  notice  of  the  charges  and  opportunity  for 
hearing  thereon  to  the  accused  officer  or  employee 
and  to  the  appointing  authority. '^ 

It  is  also  undisputed  that  the  certified  public 
accountants  and  auditors  who  audited  the  books  and 
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accounts  of  the  Territory;  its  boards,  agencies  and 
officials  for  the  years  1951-2,  found  discrepancies 
in  the  special  ferry  fund  account  and  a  shortage  of 
$300.58,  and  that  they  also  found  that  the  accounts 
had  not  been  accurately  ke])t,  but  kept  in  such 
manner  that  it  was  impossible  to  ascertain  from 
any  source  the  exact  status  of  the  ferry  funds. 

Instruction  No.  6 

You  are  instructed  that  there  can  be  no  dispute 
a])out  the  facts  published  with  reference  to  the 
setting-  up  of  the  Special  Ferry  Fund,  and  of  the 
receipts  and  disbursements  of  moneys  in  connection 
wiih  the  operation  of  the  ''Chilkoot"  or  Haines 
ferry.  This  was  done  on  the  express  authority  of 
plaintiffs  acting  as  the  Board  of  Road  Commission- 
ers for  Alaska.  I  instruct  you  that  this  was  a  viola- 
tion of  the  laws  of  Alaska. 

Section  12-2-1  ACLA  1949  reads  as  follows: 

"Every  officer,  board,  commission  or  bureau 
authorized  to  collect  or  receive  any  fees,  licenses, 
taxes  or  other  money,  and  every  office,  commission 
or  bureau  of  the  United  States,  or  other  authorized 
agency  authorized  to  collect  any  fees,  licenses,  taxes 
or  other  money  belonging  to  this  Territory,  shall 
account  for  and  pay  such  fees,  licenses,  taxes  or 
other  money,  less  any  fees  he  may  be  entitled  to 
under  existing  law,  to  the  Territorial  Treasurer  at 
least  once  each  month  and  the  same  shall  be  covered 
into  the  general  fund." 


r 
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Section  12-3-1  reads : 

'' Disbursing  officers  of  the  Territory  of  Alaska 
shall  (1)  disburse  moneys  only  upon,  and  in  strict 
accordance  with,  vouchers  duly  certified  by  the  head 
of  the  department,  establishment  or  agency  con- 
cerned, or  by  an  officer  or  employee  thereof  duly 
authorized  in  writing  by  such  head  to  certify  such 
vouchers;  (2)  make  such  examination  of  vouchers 
as  may  be  necessary  to  ascertain  whether  they  are 
in  proper  form,  duly  certified  and  approved,  and 
correctly  computed  on  the  basis  of  the  facts  cer- 
tified; and  (3)  be  held  accountable  accordingly." 

It  is  also  undisputed  that  the  certified  public 
accoimtants  and  auditors  who  audited  the  books 
and  accounts  of  the  Territory;  its  boards,  agencies 
and  officials  for  the  years  1951-2,  found  discrep- 
ancies in  the  special  ferry  fund  account  and  a 
shortage  of  $300.58,  and  that  they  also  foimd  that 
the  accounts  had  not  been  accurately  kept,  but  kept 
in  such  manner  that  it  was  impossible  to  ascertain 
from  any  source,  the  exact  status  of  the  ferry 
funds. 

Instiniction  No.  7 

In  the  articles  complained  of,  it  is  stated  that  the 
case  closely  parallels  that  of  Oscar  Olson  in  the  re- 
ceipt and  disbursement  of  public  funds. 

You  are  instructed  that  since  Olson  pleaded  guiltj^ 
in  this  court  to  embezzlement  and  since  the  articles, 
as  wi'itten,  accused  the  plaintiffs  of  illegally  receiv- 
ing and  disbursing  public  funds,  the  comparison 


Henry  Roden,  et  al.  67 

witli  tlio  Olson  case  is  not  a  comment  but  a  fact. 
The  law  defining  the  crime  of  embezzlement  covers 
cases  wliere  public  funds  are  converted  by  the  de- 
fendant to  his  own  use  and  also  where  they  are 
not  received  and  disbursed  in  accordance  with  the 
statutes  of  the  Territory.  It  also  covers  deposits  in 
])ank  accoimts  of  public  funds  without  authority  of 
law.  All  of  these  acts  constitute  embezzlement  so 
that  in  this  connection  there  is  no  difference  in  law 
])etween  the  acts  of  Olson  and  the  acts  of  the  plain- 
tiffs in  this  case  and  the  parallel  was  a  fact  and  its 
pul)lieation,  therefore,  would  not  be  libel. 

Instruction  No.  8 

The  comment  and  criticism  in  this  case  com- 
plained of  is  the  parallel  dravrn  to  the  Oscar  Olson 
case.  The  facts  show^  that  Olson,  a  former  Treas- 
urer of  Alaska,  had  also  set  up  a  private  bank 
account  contrary  to  law.  He  embezzled  public  funds, 
causing  a  loss  to  the  taxpayers.  For  this  he  was 
indicted  and  imprisoned. 

The  defendant  avers  in  its  pleading  that  its  com- 
ment and  criticism  of  plaintiffs  did  not  imply  that 
they  had  stolen  any  fimds,  and  it  now  claims  that 
the  parallel  consisted  of  the  violation  of  the  law  and 
the  loss  of  public  fimds  in  both  cases.  In  the  one 
case  the  monies  were  lost  through  theft ;  in  the  other 
case  through  some  as  yet  unexplained  means.  In 
both  cases  there  was  a  violation  of  Territorial  law 
and  a  loss  of  public  funds.  Defendant  says  this  is 
the  parallel  meant. 
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In  considering  whether  defendant's  comment  was 
fair  and  its  criticism  justified,  you  must  not  con- 
sider whether  you,  or  any  one  of  you  would  have 
made  the  same  or  a  similar  comment.  You  must 
consider  only  whether  defendant,  its  reporters,  edi- 
tors or  manager,  in  good  faith  considered  it  to  be 
fair  comment  and  privileged.  The  test  is  whether  a 
fair  minded  person  might  reasonably  draw  the  same 
inference  from  facts  truly  stated,  and  that  the 
inference  represents  the  honest  opinion  of  the 
writer. 

Foley  vs.  Press  Pub.  Co., 
235  N.Y.  Supp.  340. 

It  is  not,  therefore,  what  the  jury  feels  its  mem- 
bers would  have  done  or  said ;  but  whether  they  be- 
lieve the  publisher  of  the  article  honestly  thought, 
in  good  faith,  the  comment  made  on  the  facts,  was 
fair  comment  and  privileged.  It  is  sufficient  if  a 
reasonable  man  may  honestly  entertain  such  an 
opinion. 

Instruction  No.  9 

In  connection  with  the  intention  of  the  publisher 
in  drawing  the  parallel  to  the  Olson  case,  you 
should  take  into  consideration  the  statement  pub- 
lished on  the  front  page  of  the  Empire  on  Septem- 
ber 26th,  the  day  after  the  publication  of  the  ar- 
ticles complained  of,  in  which  it  is  stated  that  no 
charge  of  theft  was  implied  and  that  defendant 
did  not  wish  to  be  misunderstood  in  this  respect. 
This  statement  is  Exhibit  D  in  the  answers. 

You  should  also  take  into  consideration  the  fact 
that  defendant  opened  its  columns  to  plaintiffs  on 
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the  same  day  as  the  articles  complained  of  were 
published,  and  that  th(»ir  explanations  in  full  were 
published  on  the  same  day  and  on  the  same  page 
of  the  paper.  This  explanation  of  their  actions  is 
set  forth  on  plaintiff's  Exhibit  "A''  to  their  com- 
plaints. 

Instruction  No.  10 

It  is  admitted  that  on  the  day  following  the  pub- 
lications complained  of,  the  defendant  published 
in  a  prominent  place  on  the  front  page  of  its  paper 
for  that  day,  a  statement  that  the  articles  concern- 
ing the  plaintilfs,  published  on  September  25,  1952, 
should  not  be  taken  to  mean  that  the  defendant 
had  charged  plaintil^s  with  theft  or  misappropri- 
ation of  funds.  This  article  is  set  foi-th  in  Exhibit 
"D"  to  each  amended  answer. 

This  must  be  considered  by  you  only  if  you  first 
find  i^laintiffs  or  any  of  them  were  damaged  by  the 
publications  on  September  25th.  It  should  then  be 
considered  in  mitigation  or  reduction  of  any  dam- 
ages which  you  might  find,  if  you  should  find  that 
plaintiffs  suffered  any  such  damages. 

You  are  instructed,  if  you  find  this  statement 
published  on  September  26,  1952,  to  have  been  fair 
and  unequivocal,  you  should  consider  its  bearing 
on  defendant's  defense  of  lack  or  absence  of  malice. 

(Am.  Jur.  Vol.  33  p.  202,  sec.  218.) 

Instruction  No.  11 

All  the  plaintiffs  were,  at  the  time  of  the  pub- 
lication complained  of,  public  officials.    The  Gover- 
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nor  was  an  appointed  official  and  the  Treasurer 
and  Highway  Engineer  were  elected  by  the  voters. 

Public  officials  enjoy  certain  unqualified  privi- 
leges in  connection  with  their  spoken  and  printed 
statements  to  other  public  officials  and  to  the  gen- 
eral public,  and  they  possess  immunity  for  almost 
any  press  release  they  care  to  make,  so  long  as  it 
is  more  or  less  in  connection  with  general  matters 
committed  by  law  to  their  control  or  supervision. 

Spalding  vs.  Yilas, 
161  U.S.  483. 

Matson  vs.  Margiotti, 
88  Atl.  2nd  892. 

Glass  vs.  Ickes, 
117  Fed.  2nd  273. 

Mellon  vs.  Brewer, 
18  Fed.  2nd  168. 

Conversely  criticism  and  comment,  even  though 
severe  and  extravagant,  of  public  officials  is  more 
readily  justified  than  criticism  of  persons  in  private 
life. 

Publications  by  which  it  is  sought  to  convey  perti- 
nent information  to  the  public  in  matters  of  public 
interest  are  permitted  wide  latitude.  In  contro- 
versies of  a  political  nature,  in  particular,  the  cir- 
cumstances often  relieve  statements,  which  might 
otherwise  be  actionable,  of  possible  defamatory  im- 
putations. Mere  expressions  of  opinion  or  severe 
criticism  are  not  libelous  if  they  clearly  go  only 
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to  the  merits  or  demerits  of  a  condition,  cause  or 
controversy  which  is  under  ])ublic  scrutiny,  even 
tliou^li  they  may  adversely  reflect  upon  the  public 
activities  or  fitness  for  office  of  individuals  who  are 
intimately  connected  with  the  principal  object  of 
the  attack. 

(Howard  vs.  Southern  California  Associated 
New^spapers ; 

213  Pac.  p.  402  cited  by  U.  S.  Court  of 
Appeals  in  Golden  North  Airways  case 
218  Fed.  2nd  at  page  628.) 

In  all  matters  that  are  entirely  of  a  public  nature, 
such  as  the  conduct  of  public  officials,  the  proceed- 
ings and  acts  of  all  persons  who  are  responsible  to 
the  public  at  large,  tlie  proceedings,  acts  and  con- 
duct are  deemed  to  be  public  property,  and  all  bona 
fide  and  honest  remarks  upon  such  persons  and 
their  conduct  may  be  made  with  perfect  freedom. 

Coleman  vs.  McLennan, 
98  Pac.  281. 

A  newspaper's  right  to  comment  on  facts,  criti- 
cize and  draw  inferences  from  facts  pertaining  to 
the  acts  of  public  officials  is  the  same  as  that  of  an 
individual  in  his  conversation  wdth  other  individ- 
uals. 

What  one  ma}^  lawfully  speak,  he  may  lawfully 
write  and  publish. 

Yankvdch  "It's  Libel  or  Contempt  If  You 
Print  It"  page  303  and  cases  there  cited. 
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Instruction  No.  12 

The  plaintiff,  Frank  Metcalf,  was  at  the  time  of 
the  publications  involved  in  this  case,  a  candidate 
for  re-election  to  the  office  of  Highway  Engineer. 
That  fact  allows  a  newspaper  more  latitude  in  com- 
menting on  his  official  acts  than  w^ould  be  allowed 
if  he  were  in  private  life  and  not  a  candidate. 
This  is  because  the  public  has  the  right  to  be  in- 
formed of  the  qualifications  and  to  hear  and  read 
every  honest  statement  either  commending  him  or 
criticizing  him. 

It  is  fit  and  proper  that  newspapers  should  be 
free  to  give  the  public  all  facts  obtainable  about 
candidates  for  public  office  and  to  make  all  honest 
comment  on  those  facts.  It  is  one  thing  to  publish 
false  statements  as  facts  and  then  to  comment  un- 
fairly on  those  statements,  and  quite  another  thing 
to  comment  on  actual  facts,  and  draw  conclusions 
and  publish  opinions  which  may  adversely  affect 
those  whose  acts  and  conduct  have  been  correctly 
and  truthfully  reported.  I  repeat:  that  full  and 
free  discussion  of  all  acts  of  officials  which  affect 
the  public  is  sanctioned  by  the  law.  Honesty  is  least 
likely  to  suffer  serious  injury  from  full  and  free 
discussion  of  facts  and  comment  thereon,  even  when 
that  free  discussion  and  comment  affects  it  unjustly. 

Coleman  vs.  McLennan, 
98  Pac.  281. 
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Instnietion  No.  13 

In  considering  this  case,  bear  in  mind  what  I 
have  said  about  the  facts  contained  in  the  published 
articles  which  are  the  basis  of  the  complaints.  These 
facts  have  not  been  controverted.  Therefore  they 
stand  as  true,  and  you  will  not  have  any  duty  with 
reference  to  their  determination. 

But  in  arriving-  at  correct  answers  to  the  ques- 
tions the  couii:  will  submit  to  you  in  connection  with 
3^our  verdict,  you  must  take  the  published  articles 
as  a  wiiole,  and  hold  them  up  figuratively  by  the 
four  corners,  and  first  taking  the  established  facts 
as  true,  determine  whether  any  reasonable  and 
honest  person;  (not  necessarily  yourselves)  but  any 
reasonable  and  honest  person,  acting  in  good  faith, 
would  have  felt  justified  in  the  comment  and  criti- 
cism. 

You  are  instructed  that  '4f  the  public  is  to  be 
aided  in  forming  its  judgment  upon  matters  of  pub- 
lic interest  by  a  free  interchange  of  opinion,  it  is 
essential  that  honest  criticism  and  comment,  no 
matter  how  foolish  or  prejudiced,  be  privileged. 
The  fact  that  the  criticism  may  be  fantastic  is  im- 
material, and  the  extravagant  form  of  its  expression 
is  imimportant.  It  is  necessary,  however,  that  the 
comment  have  some  relation  to  the  facts  upon  which 
it  is  made.  If  it  has  not,  it  may  well  be  taken  to 
imply  the  existence  of  other  undisclosed  defamatory 
facts." 

Restatement :  Torts : 
Sec.  606,  p.  277-8. 
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You  are  therefore  not  to  attempt  to  pass  on  the 
nature  of  the  comment  and  criticism  alone,  but  in 
connection  with  the  facts  in  the  article.  A  cardinal 
rule  of  the  law  of  libel  is  one  which  flatly  prohibits 
any  attempt  to  wrench  a  word  or  a  phrase  of  an 
article  out  of  context  and  base  an  action  thereon. 
The  whole  of  the  article  must  be  considered. 

Rose  vs.  Indianapolis  Newspapers,  Inc., 
213  Fed.  2nd  p.  227. 

Instruction  No.  14 

In  this  case,  the  plaintiffs  complain  that  defend- 
ant, in  the  publication  of  the  articles  on  September 
25,  1952,  imputed  to  them  the  commission  of  the 
crime  of  theft.  Defendant  denies  that  any  such  im- 
putation was  intended,  and  that  the  articles  cannot 
be  so  interpreted. 

A  '*  crime"  is  defined  in  section  65-2-1  ACL  A 
1949  as  follows: 

''That  a  crime  or  public  offense  is  an  act  or  om- 
mission  forbidden  by  law,  and  punishable,  upon  con- 
viction, by  either  of  the  following  punishments : 

''First.   Death; 
' '  Second.   Imprisonment ; 
"Third.   Fine; 

"Fourth.  Removal  from  office ; 
"Fifth.   Disqualification  to  hold  and  enjoy  any 
office  of  honor,  trust  or  profit. 

"Embezzlement  of  public  money"  is  defined  in 
section  65-5-63,  ACLA,  1949.   This  section  reads: 
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''That  if  any  person  sliall  receive  any  money 
whatever  for  said  Teri-itory  or  for  any  county,  town, 
or  other  municipal  or  public  corporation  therein,  or 
shall  have  in  his  possession  any  money  whatever 
l)elon,<;in,u-  to  such  Teri'itory,  county,  town  or  cor- 
poration, or  in  which  said  Territory,  county,  town 
or  corporation  has  an  interest,  and  shall  in  any  way 
convert  to  his  own  use  any  portion  thereof  or  shall 
loan,  mth  or  without  interest,  au}^  portion  thereof, 
or  shall  neglect  or  refuse  to  pay  over  any  portion 
thereof  as  by  law  directed  and  required,  or  when 
lawfully  demanded  so  to  do,  such  person  shall  be 
deemed  giiilty  of  embezzlement,  and  upon  conviction 
thereof  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  one  nor  more  than  fifteen 
years,  and  by  fine  equal  to  twice  the  amount  so 
converted,  loaned,  or  neglected  or  refused  to  be 
paid,  as  the  case  may  be. ' ' 

If  you  find  that  the  section  of  the  code  last  above 
set  forth,  was  violated  by  plaintiffs,  it  would  not 
matter  what  defendant  intended  to  impute  in  this 
respect,  and  you  must  find  a  verdict  for  the  defend- 
ant. 

Instruction  No.  15 

In  the  matter  of  damages,  I  instruct  you  that  you 
should  consider  this  only  if  you  should  find  that  the 
two  articles  complained  of  were  libelous;  that  is, 
that  the  conoment  made  on  the  admitted  facts  was 
not  fair  comment  and  privileged  criticism.  If  you 
do  find  the  comment  to  have  been  ''fair  comment" 
as  I  have  defined  that  term  for  you,  then  there  is 


76  Empire  Printing  Co,  vs. 

nothing  further  for  you  to  consider,  for  as  I  have 
already  instructed  you,  "fair  comment"  is  not  libel. 

(Golden  North  Airways  vs.  Tanana  Pub.  Co., 
supra.) 

If  the  criticism  is  what  is  known  as  '*  privileged 
criticism"  as  herein  defined,  and  there  was  no 
malice  in  the  publications,  you  must  find  for  the 
defendant. 

If,  however,  you  do  not  first  find  the  comment  to 
have  been  fair  comment,  or  the  criticism  to  have 
been  privileged  under  the  circumstances,  then,  and 
only  then  should  you  consider  damages. 

The  plaintiff,  Ernest  Gruening,  in  his  complaint, 
alleges  that  by  reason  of  the  public  disgrace  and 
injury  to  his  good  name,  he  has  been  damaged  to 
the  extent  of  $100,000.00.  He  seeks  the  further  sum 
of  $100,000.00  as  punitive  damages,  or  what  is  some- 
times called  "smart  money."  This,  he  seeks  by  way 
of  punishment  of  defendant  for  the  publications. 
The  plaintiffs  Roden  and  Metcalf  claim  that  they 
have  each  been  damaged  in  the  sum  of  $100,000.00 
on  account  of  the  alleged  public  disgrace  and  in- 
jury to  their  good  names.  They  do  not  seek  any 
punitive  damages. 

It  is  for  you  to  consider,  if  you  should  first  find 
that  the  publications  were  not  fair  comment  and 
privileged  criticism,  whether  either  one  or  all  of 
plaintiffs  have  been  publicly  disgraced  and  their 
good  names  injured  by  the  publications;  that  is  to 
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say,   In'  the   opinions   of  defendant   on  the   estab- 
lished facts. 

If  you  find  that  no  such  injury  was  suffered  by 
Roden  or  Metcalf,  then  your  verdict  on  their  com- 
plaints, must  be  for  the  defendant. 

In  the  ease  of  Ernest  Gi'uenino:,  tlie  same  instruc- 
tion applies  to  his  claim  for  damages  on  account  of 
public  disjj^race  and  injury  to  his  good  name. 

Punitive  damages  are  allowed  only  by  way  of 
punishment  of  a  Avrongdoer.  Therefore,  if  you  find 
that  plaintiff,  Ernest  Gruening,  is  not  entitled  to 
the  general  damages  he  claims,  or  any  part  of  it, 
and  that  there  was  no  malice  in  the  publications, 
that  plaintiff  is  not  entitled  to  punitive  damages. 

Malice,  as  I  have  defined  it  must  be  shown  by  the 
evidence  to  exist.  Tt  may  be  established  by  all  the 
facts  and  circumstances,  but  it  is  never  presumed. 

"No  question  of  exemplaiy  or  punitive  damages 
is  involved  in  an  action  for  libel  where  there  is  no 
evidence  of  actual  malice  or  a  reckless  disregard 
of  plaintiff's  rights." 

(News  Leader  Co.  vs.  Kocen: 
3,  S.E.  2nd,  385:  122  A.L.R.  842). 

Therefore,  you  will  see  that  in  all  cases  punitive 
damages  or  "smart  money"  are  not  to  be  allowed 
unless  it  is  fii^st  showm  that  actual  damages  have 
been  established  first,  and  that  the  defendant  was 
actuated  bv  malice. 
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In  any  event,  the  burden  is  on  the  plaintiffs  to 
prove  damages  and  unless  they  have  shown  that 
they  suffered  some  pecuniary  damage  or  loss,  your 
verdict  must  be  for  the  defendant  regardless  of  any 
other  consideration. 

Instiiiction  No.  16 

In  these  cases,  as  in  all  trials  the  plaintiffs  have 
the  burden  of  proving  their  cases  by  a  preponder- 
ance of  the  evidence:  that  is  to  say  by  the  greater 
weight  of  the  evidence.  You  are  not  bound  to  find 
in  conformity  with  the  declarations  of  any  number 
of  witnesses  which  do  not  produce  conviction  in 
your  minds  against  a  less  munber,  or  against  a  pre- 
sumption or  other  evidence  satisfying  your  minds. 

In  this  connection  you  are  instructed  that  the 
burden  of  proving  malice  is  on  the  plaintiffs.  The 
defendant  is  not  required  to  prove  absence  of  malice. 

(Curtis  Pub.  Co.  vs.  Fraser: 
209  Fed.  2nd,  p.  1.) 

You  will  see,  therefore,  that  the  burden  is  on  the 
plaintiffs  to  prove,  by  preponderance  of  evidence, 
to  your  satisfaction  the  material  allegations  of  the 
complaints  before  the}^  are  entitled  to  recover  any- 
thing from  the  defendant. 

Malice  has  been  described  as  follows: 

''The  malice  which  avoids  the  privilege  is  actual 
or  express  malice,  existing  as  a  fact  at  the  time 
of  the  communication  and  which  inspired  or  colored 
it.    Such  malice  exists  where  one  casts  an  imputa- 
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tion  which  he  does  not  believe  to  be  true  or  where 
the  communication  is  actuated  by  some  sinister  or 
cruel  motive  or  motives  or  personal  spite  or  ill  will, 
or  where  the  communication  is  made  with  such  stosb 
indifference  to  the  rights  of  others  as  will  amount 
to  a  willful  or  wanton  act." 

International  k  Gnr  Co.  v.  Edmonston, 
222  S.W.  p.  ia5. 

Johns  V.  Association  Aviation  Underwriters, 
203  F.  2d  208. 

In  this  connection  you  are  instructed  that  there 
is  no  allegation  in  the  complaints  that  the  defend- 
ant did  not  believe  the  statements  published  to  be 
true. 

The  law  raises  a  presumption  of  good  faith  on  the 
part  of  the  defendant  and  even  negligence  on  the 
part  of  the  defendant  cannot  take  the  place  of 
malice.  There  is  neither  allegation  nor  proof  that 
the  defendant  did  not  believe  the  statements  which 
it  published  to  be  true,  and  in  the  ateenc-e  of  such 
allegation  and  proof,  no  malice  can  arise  in  this 
ease. 

Instruction  Xo.  17 

Tour  power  of  judging  the  effect  of  evidence  is 
not  arbitrary,  but  is  to  be  exercised  with  legal  dis- 
cretion and  in  subordination  to  the  rules  of  evi- 
dence, and  the  instructions  of  the  court. 

You  should  judge  the  case  solely  on  the  evidence 
and  that  alone,  and  vou  should  not   allow   vour 
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acquaintance  with,  friendship  for,  or  hostility  to 
any  of  the  parties,  witnesses  or  attorneys,  influence 
you  in  deciding  any  of  the  questions  that  will  be 
submitted  to  you  for  determination. 

InstiTiction  No.  18 

A  witness  wilfully  false  in  one  part  of  his  testi- 
mony may  be  distrusted  in  other  parts. 

Evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence 
which  it  is  in  the  power  of  one  side  to  produce, 
and  of  the  other  to  contradict:  and,  therefore,  if 
the  weaker  and  less  satisfactory  evidence  is  offered 
when  it  appears  that  stronger  and  more  satisfactory 
e^^dence  was  within  the  power  of  the  party,  the 
evidence  offered  should  be  viewed  with  distriLst. 

In  this  connection  you  are  instructed  that  the 
plaintiffs  have  not-  produced  here  the  records  of  the 
Chilkoot  Ferry  fund  transactions.  These  records 
should  be  in  the  office  of  the  Highway  Engineer  and 
all  dociunents,  checks,  bank  statements,  and  other 
instruments  and  papers  in  writing  concerning  the 
l^ank  account  which  is  mentioned  in  the  pleadings 
herein  should  be  on  file  in  either  the  office  of  the 
TeiTitorial  Treasurer  or  the  office  of  the  Highway 
Engineer.  The  certificates  of  these  officials  and  of 
the  Commissioner  of  Finance,  who  succeeded  to  the 
office  of  Auditor,  have  been  introduced  in  evidence 
showing  that  no  canceled  checks  are  in  either  of 
their  offices.  It  was  the  duty  of  the  plaintiffs  to 
have  seen  that  these  checks,  other  instruments  and 
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bank  statements  were  filcMl  iji  the  proper  office  and 
you  are  instructed  that  il'  any  person  having  cus- 
tody of  any  public  record,  ])ook,  paper  or  writing 
shall  wilfully  destroy,  secrete  or  mutilate  the  same, 
he  is  guilty  of  a  crime  and  lia])le  to  punishment 
under  the  provisions  of  Section  65-7-21,  ACLA  1949. 

The  plaintiffs  were  all  Territorial  officials  at  the 
time  these  records  were  made  and  at  the  time  the 
checks  were  issued,  and  it  Avas  their  duty  to  produce 
the  records  before  you  or  to  explain  why  they  were 
not  i)roduced  and  what  disposition  was  made  of 
them. 

Sections  65-7-21-22-23  read  as  follows: 

'^ 65-7-21.  Public  Records:  Destroying,  Secretion 
or  Mutliation:  Act  of  Custodian:  Act  of  Attorney. 
That  if  any  person,  having  the  legal  custody  of  any 
public  record,  book,  paper,  or  writing,  shall  will- 
fully destroy,  secrete,  or  niutiliate  the  same;  or  if 
any  attorney  shall  willfully  destroy,  secrete,  or 
mutiliate  any  such  record,  book,  paper,  or  writing, 
or  shall  wrongfully  take  the  same  from  the  person 
having  the  legal  custody  thereof,  or  having  ob- 
tained possession  of  such  record,  book,  paper,  or 
^T:'iting  lawfully,  shall  wrongfully  refuse  or  neglect 
to  return  or  produce  the  same  when  lawfully  re- 
quired or  demanded  so  to  do,  such  pei*son  or  attor- 
ney, upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  six 
months  nor  more  than  one  year,  or  by  imprisonment 
in  the  coimty  jail  not  less  than  three  months  nor 
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more  than  one  year,  or  by  fine  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars. 

''65-7-22.  Act  of  Officer  Having  Custody.  Every 
officer  having  the  custody  of  any  record,  map,  or 
book,  or  of  any  paper  or  proceeding  of  any  court, 
filed  or  deposited  in  any  public  office  or  placed  in 
his  hands  for  any  purpose,  who  is  guilty  of  stealing, 
wilfully  destroying,  mutilating,  defacing,  altering 
or  falsifying,  removing  or  secreting  the  whole  or 
any  part  of  such  record,  map,  book,  paper,  or  pro- 
ceeding, or  who  permits  any  other  person  so  to  do, 
is  punishable  by  imprisonment  in  the  penitentiary 
not  more  than  five  years,  or  by  a  fine  of  not  more 
than  five  thousand  dollars,  or  by  both  such  fine  and 
imprisonment. 

' '  65-7-23.  Act  of  Person  Not  Officer.  Every  person 
not  an  officer  such  as  referred  to  in  the  preceding 
section,  who  is  guilty  of  any  of  the  acts  specified  in 
that  section,  is  punishable  by  imprisonment  in  the 
penitentiary  not  to  exceed  three  years,  or  by  a  fine 
not  to  exceed  two  thousand  dollars,  or  by  both  such 
fine  and  imprisonment." 

Instruction  No.  19 

You  should  not  consider  any  evidence  sought  to 
be  introduced  but  excluded  by  the  court,  nor  should 
you  consider  any  evidence  that  may  have  been 
stricken  from  the  record  by  the  court. 

You  should  consider  all  the  instructions  together 
and  not  disconnectedly,  and  you  should  consider  all 
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tlio  evidence  calmly  and  dispassionately,  and  not 
allow  any  bias  in  favor  of,  or  prejudice  against,  any 
of  the  parties  or  witnesses  to  influence  you  in  your 
deliberations. 

Instruction  No.  20 

Plaintiffs  claim  the  setting  up  of  the  special 
ferry  fund  and  the  disbursement  thereof  were  done 
for  the  sake  of  expediency  and  convenience. 

You  are  instructed  that  expediency  and  conveni- 
ence are  no  excuse  for  violation  of  the  law. 

Instruction  No.  21 

You  are  instructed  that  Oscar  Olson,  the  former 
Tei*ritorial  Treasurer,  was  convicted  for  violation 
of  Sec.  7-1-9  ACLA  1949,  which  reads  as  follows: 

"If  the  Treasurer  of  the  Territory  of  Alaska,  or 
any  person  exercising  the  duties  of  that  office,  shall 
fail,  neglect  or  refuse,  to  account  for  or  pay  over, 
all  moneys  in  his  hands  as  said  Treasurer  in  accord- 
ance with  law,  or  shall  unlawfully  convert  to  his 
own  use  in  any  manner  whatever,  or  to  the  use  of 
another  not  lawfully  entitled  thereto,  or  use  by  way 
of  investment  in  any  kind  of  property,  or  loan  with- 
out authority  of  law,  any  portion  of  the  public 
money  intrusted  to  him  for  safe  keeping,  transfer 
or  disbursement,  or  unlawfully  convert  to  his  own 
use,  or  to  the  use  of  another  not  entitled  thereto, 
money  or  other  property  which  may  come  into  his 
hands  by  virtue  of  his  office  he  shall  be  deemed 
guilty  of  the  embezzlement  of  so  much  of  the  money 
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or  property  as  is  thus  taken,  converted,  invested, 
used,  loaned,  or  unaccounted  for,  and  upon  convic- 
tion thereof  he  shall  be  subject  to  the  same  punish- 
ment as  is  otherwise  provided  in  the  laws  of  Alaska 
for  the  crime  of  embezzlement." 

He  was  punished  under  the  provisions  of  Sec. 
65-5-63,  which  reads : 

"That  if  any  person  shall  receive  any  money 
whatever  for  said  Territory  or  for  any  county, 
town,  or  other  municipal  or  public  corporation 
therein,  or  shall  have  in  his  possession  any  money 
whatever  belonging  to  such  Territory,  county,  town, 
or  corporation,  or  in  which  said  Territory,  county, 
town,  or  corporation  has  an  interest,  and  shall  in 
any  way  convert  to  his  o^vn  use  any  portion  thereof 
or  shall  loan,  with  or  without  interest,  any  portion 
thereof,  or  shall  neglect  or  refuse  to  pay  over  any 
portion  thereof  as  by  law  directed  and  required,  or 
when  lawfully  demanded  so  to  do,  such  person 
shall  be  deemed  guilty  of  embezzlement,  and  upon 
conviction  thereof  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  nor  more 
than  fifteen  years,  and  by  fine  equal  to  twice  the 
amount  so  converted,  loaned,  or  neglected  or  re- 
fused to  be  paid,  as  the  case  may  be." 

Plaintiffs  are  charged  by  defendant  with  com- 
mitting acts  which  parallel  the  acts  of  Olson  "in 
the  receipt  and  disbursement  of  public  fimds." 

It  is  not  charged  that  either  of  plaintiffs  had 
stolen  or  misappropriated  public   funds   to   their 
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own  use.  Tn  fact  it  is  not  stated  that  Olson  had 
stolen  pul)lic  funds  and  the  judgment  in  his  case 
(introduced  here),  does  not  so  state.  It  adjudi^es 
him  guilty  of  a  violation  of  Sec.  7-1-9,  which  defines 
the  crime  of  embezzlement  by  the  Treasurer  sub- 
stantially the  same  as  it  is  defined  in  Sec.  65-5-63 
for  all  other  persons. 

Instruction  No.  22 

You  are  instructed  that  in  all  libel  actions,  the 
truth  of  facts  published  is  a  complete  defense. 
Motive  and  purpose  are  immaterial.  If  the  charges 
are  true,  it  does  not  matter  whether  defendant 
knew  at  the  time  the  facts  were  published  they 
were  true,  but  discovered  that  afterward,  for  the 
truth  whenever  discovered  is  a  complete  defense. 

Yankwich,  It's  Libel   or  Contempt  If  You 
Print  It,  p.  359-60. 

Instruction  No.  23 

The  testimony  shows  the  charge  that  plaintiff's 
action  in  connection  v\T.th  the  special  ferry  fund, 
paralleled  the  Olson  case  in  the  receipt  and  dis- 
bursement of  i^ublic  funds,  is  a  statement  of  fact. 
Defendant  claims  that  the  editorial  is  what  is  known 
in  the  law  as  ''fair  comment."  Now  "fair  com- 
ment" is  essentially  opinion  based  on  fact.  It 
must  (1)  be  based  on  facts  truly  stated;  (2)  not 
contain  imputations  of  comipt  or  dishonorable 
motives  on  the  person  whose  conduct  or  work  is 
criticized,   save   insofar   as   such   imputations    are 
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waiTanted  by  the  facts;  (3)  be  the  honest  ex- 
pression of  the  writer's  real  opinion.  Fair  com- 
ment is  not  libel.  Therefore,  if  you  find  that  the 
facts  set  forth  in  the  publications  were  true  or 
substantially  true,  and  the  opinion  of  the  writer 
was  fair  comment,  your  verdict  must  be  for  the 
defendant. 

Yankwich  Book  p.  370-1. 

Golden  North  case,  218  Fed.  2nd  p.  627. 

The  statement  in  the  article  complained  of  that 
the  plaintiffs'  action  in  connection  with  the  special 
ferry  fund  paralleled  the  Olson  case  in  the  receipt 
and  disbursement  of  public  funds  is  a  statement  of 
fact.  If  you  find  this  fact  to  be  true,  and  the  other 
statements  purporting  to  be  facts  to  be  true  also, 
and  the  opinion  or  comment  contained  in  the  edi- 
torial to  be  fair  comment  and  privileged  criticism, 
your  verdict  must  be  for  the  defendant. 

Instruction  No.  24 

We  have  stated  that  to  constitute  ''fair  com- 
ment" the  comment  or  opinion  must  be  based  on 
facts.  This  rule,  ' '  extends,  in  the  absence  of  malice, 
to  misstatements  of  fact."  Golden  North  case,  p. 
630.  Therefore,  when  malice  is  not  shown,  if  the 
facts  commented  upon  are  substantially  true,  the 
right  of  fair  comment  is  a  complete  defense. 

Instruction  No.  25 

In  the  letter  from  Neil  Moore,  the  Auditor,  to  J. 
Gerald  Williams,  the  Attorney  General,  dated  Au- 
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^ist  25,  1952,  and  j)iil)lishod  by  defendant  on  Sep- 
lenil)(M-  25,  1952,  he  calls  attention  to  a  violation  by 
plaintiffs  of  certain  statntes  found  in  the  Alaska 
Com])iled  Laws  1949. 

However,  in  1951,  the  legislature  had  j)assed 
Chapter  133,  Session  Laws,  1951.  Section  14  of  the 
law  reads: 

''All  receipts  from  any  source  whatever  shall  be 
forwarded  to  the  Territorial  Treasurer  each  day, 
or  as  promptly  as  practicable,  and  at  the  same  time, 
a  report  of  all  receipts  since  the  last  previous  report 
and  of  the  disposition  thereof,  shall  be  submitted  to 
the  Commissioner  of  Finance  by  the  depositing 
agency.  All  monies  received  by  the  Treasurer  dur- 
ing any  month  shall  be  credited  by  him  and  by  the 
Commissioner  of  Finance  to  the  proper  funds  not 
later  than  the  first  day  of  the  following  month." 

Section  3  reads: 

"The  prov-isions  of  this  Act  shall  apply  to  aU 
agencies  of  the  government  of  the  Territory.  As 
used  in  this  Act,  the  term  agency  or  agencies  shall 
mean  and  include  every  department,  board,  bureau, 
commission,  officer,  employee  and  other  instrumen- 
tality of  the  Territory,  except  municipalities  and 
other  political  subdivisions  of  the  Territory,  with 
the  limitations  hereafter  provided. ' ' 

Section  50  of  Chapter  133  reads : 

"In  case  any  section,  provision  or  part  of  this 
xict  or  any  application  thereof  shall  be  declared 
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invalid,  it  shall  not  in  any  way  affect  any  other 
section,  provision,  or  part  hereof,  or  any  other 
application  hereof." 

These  sections  of  the  law  above  quoted  were  in 
force  and  effect  during  the  entire  year  1952  and 
they  were  in  full  force  at  the  time  the  plaintiffs, 
acting  as  the  Board  of  Road  Commissioners,  set  up 
the  special  ferry  fund  and  authorized  the  purser, 
Robert  E.  Coughlin,  to  make  payments  from  this 
fimd.  Therefore,  the  setting  up  of  the  fund  in  the 
Behrends  Bank,  and  the  payments  therefrom,  were 
in  violation  of  the  laws  of  Alaska. 

Instruction  No.  26 

The  statement  in  the  editorial,  referring  to  Oscar 
Olson  sitting  in  his  prison  cell  dreaming  of  the 
days  when  he  thought  Territorial  laws  were  only 
for  underlings,  is  at  most  an  expression  of  the 
writer's  opinion,  and  if  based  on  true  facts  con- 
tained in  other  portions  of  the  publication,  it  is 
privileged  and  not  libel. 

Instruction  No.  27 

It  is  admitted  that  plaintiffs,  as  Board  of  Road 
Commissioners,  authorized  the  handling  of  the  ferry 
funds  in  the  manner  described  in  the  publications 
complained  of.  They  constituted  Robert  E.  Cough- 
lin purser  of  the  ferryboat  Chilkoot,  their  agent 
to  receive  these  funds  and  to  disburse  them  by  check 
without  any  counter-signature.  Therefore,  Coughlin 
became  the  agent  of  the  plaintiffs  and  his  acts  in 
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the  receipt,  disburseniont  and  handling  of  the  ferry 
funds  were  the  acts  of  phiintiffs. 

If  an  agent  is  appointed  to  perform  an  illegal 
act,  and  he  does  so,  the  one  appointing  him  is  re- 
sponsil)le  criminally,  and,  if  a  tort  is  committed  he 
is  civilly  liable. 

Restatement:  Agency,  Vol.  1,  Sec.  19. 

The  possession  of  the  ferr}^  funds  by  Coughlin 
was  the  possession  by  the  plaintiffs.  The  disburse- 
ment of  the  funds  by  Coughlin  was  the  same  as  if  it 
had  actually  been  done  personally  by  plaintiffs. 
The  loss  of  any  portion  of  the  funds  would  there- 
fore be  attributable  to  plaintiffs. 

Instruction  No.  28 

You  are  instructed  that  under  the  laws  of  Alaska 
there  existed  no  authority  in  1951  and  1952  for  the 
Territory  to  operate  a  ferry ;  that  no  appropriation 
was  made  by  the  legislature  for  the  purchase  of  the 
Ferry  Chilkoot  and  none  was  made  for  its  operation 
and  the  purchase  and  operation  were  therefore 
without  sanction  of  law.  You  are  instructed  that 
funds  of  the  Territory  were  used  in  the  purchase 
of  the  ferry  and  Territorial  funds  were  used  to  pay 
the  deficit  from  operation.  Notwithstanding  the 
fact  that  there  was  no  authority  in  law  to  purchase 
the  ferry,  having  used  Territorial  funds  for  that 
piu*pose  and  having  used  Territorial  funds  in  the 
operation  of  the  ferry,  all  laws  applicable  to  the 
receipt  and  disbursement  of  public  funds  should 
have  been  applied  in  the  handling  of  these  monies. 
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Instruction  No.  29 

To  constitute  a  violation  of  Sec.  65-5-63  ACLA 
1949,  it  is  not  necessary  that  the  person  charged 
should  have  actual  physical  possession  of  the  money 
loaned,  converted  to  his  own  use  or  not  deposited 
with  the  Treasurer  as  directed  by  law.  It  is  suffi- 
cient that  he  had  it  in  his  control. 

People  V.  Knott, 
104  Pac.  2nd  33. 

Garner  v.  State, 
158  So.  546. 

State  V.  Workman, 
114  S.E.  276. 

Allred  v.  United  States, 

146  Fed.  2nd  193   (Alaska   Case),  Ninth 
Circuit. 

Instmction  No.  30 

The  court  submits  to  you  certain  specific  ques- 
tions which  you  will  be  required  to  answer  by  your 
verdict,  a  form  of  which  is  submitted  to  you.  This 
form  of  verdict  is  self  explanatory.  You  will  be 
given  these  instructions,  the  pleadings,  exhibits 
and  the  form  of  verdict.  Upon  retiring  to  the  jury 
room,  you  will  elect  one  of  your  number  foreman, 
and  he  or  she  will  sign  the  verdict  which  you  must 
first  unanimously  agree  upon. 

A  separate  form  of  verdict  is  given  you  in  each 
of  the  three  cases.  You  will  first  consider  the  ques- 
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tion  No.  1  in  eacli  case  and  if  you  answer  *'Yes" 
to  that  question,  you  need  not  answer  the  remaining 
questions. 

[Endorsed] :     Filed  November  18,  1955. 


[Title  of  District  Court  and  Cause.] 

Nos.  6725-A,  6726-A,  6727-A 

COURT'S  INSTRUCTIONS  TO  THE  JURY 

No.  1 

Ladies  and  Gentlemen  of  the  Jury: 

It  now  becomes  the  duty  of  the  Court  to  instruct 
you  as  to  the  law  that  will  govern  you  in  your 
deliberations  upon  and  disposition  of  this  case. 
When  you  were  accepted  as  jurors  you  obligated 
yourselves  by  oath  to  try  well  and  truly  the  matters 
at  issue  between  the  plaintiff  and  the  defendant 
in  this  case,  and  a  true  verdict  render  according  to 
the  law  and  the  evidence  as  given  you  on  the  trial. 
The  oath  means  that  you  are  not  to  be  swayed  by 
passion,  prejudice  or  sympathy,  but  that  your  ver- 
dict should  be  the  result  of  your  careful  consider- 
ation of  all  the  evidence  in  the  case.  It  is  equally 
your  duty  to  accept  and  follow  the  law  as  given  to 
you  in  the  instructions  of  the  Court. 

On  the  other  hand,  it  is  the  exclusive  province  of 
the  jury  to  declare  the  facts  in  the  case,  and  your 
decision  in  that  respect,  as  embodied  in  your  verdict, 
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when  arrived  at  in  a  regular  and  legal  manner,  is 
final  and  conclusive  upon  the  Court.  Therefore,  the 
greater  ultimate  responsibility  in  the  trial  of  the 
case  rests  upon  you,  because  you  are  the  triers  of 
the  facts. 

No.  2 

Jurors  are  chosen  and  sworn  in  civil  cases  to  try 
issues  of  fact  presented  by  the  allegations  of  the 
complaint  of  the  plaintiff  and  the  answers  thereto 
of  the  defendant. 

Three  such  civil  cases  have  been  consolidated  for 
trial  in  this  instance,  each  of  which  involves  the 
same  issues  of  fact  except  as  hereinafter  noted. 

It  is  admitted  by  the  complaint  and  answer  in 
each  case  that  the  plaintiffs  were,  at  the  time  of  the 
libel  complained  of,  the  Treasurer,  Governor,  and 
Highway  Engineer  of  the  Territory  of  Alaska  and 
that  mider  existing  Territorial  law  such  three  offi- 
cials constituted  what  was  known  as  the  Territorial 
Board  of  Road  Commissioners,  and  as  such  per- 
formed all  duties  assigned  to  it  by  the  laws  of  the 
Territory.  It  is  further  admitted  that  the  defendant 
was  engaged  in  the  printing  and  publishing  busi- 
ness, and  was  the  publisher  and  proprietor  of  the 
newspaper  known  as  the  ''Daily  Alaska  Empire,'^ 
printed  and  published  at  Juneau,  Alaska,  with  a 
daily  circulation  in  said  town  of  Juneau  and  else- 
where in  said  Territory  and  other  places. 

It  is  also  admitted  that  before  the  commission  of 
the  acts  complained  of,  the  plaintiffs,  acting  as  said 
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Board  and  pursuant  to  law,  purchased  and  acquired 
for  and  on  beluilf  of  the  Territory  the  "Motor 
Vessel  Chilkoot,"  and  caused  the  same  to  be  oper- 
ated in  the  waters  of  southeastern  Alaska  for  the 
transportation  of  passengers  and  the  carrying  of 
freight,  and  that  the  cost  and  expenses  thus  in- 
curred were  paid  in  part  by  the  Board  out  of 
revenues  earned  by  the  vessel. 

It  is  also  admitted  that  before  commission  of  the 
acts  complained  of,  one  Oscar  Olson  had  been  the 
Treasurer  of  the  Territory  and  that  said  Olson, 
upon  indictment  found  by  the  gTand  jury  for  the 
Territory  and  his  plea  of  guilty,  was  convicted  of 
embezzlement  of  funds  and  money  belonging  to  the 
Territory  and  coming  into  his  possession  as  the 
then  Treasurer  of  said  Territory  and  was  at  all 
times  herein  mentioned  confined  in  a  penitentiary 
on  ^IcNeil's  Island  upon  his  sentence  for  said  offense. 

The  complaint  in  each  case  alleges  that  on  the 
25th  day  of  September,  1952,  the  defendant  pub- 
lished in  said  newspaper  certain  false,  scandalous, 
defamatory  and  libelous  headlines,  articles,  and 
editorial,  the  complete  text  of  which  is  offered  in 
evidence  as  Plaintiff's  Exhibit  No.  1.  Complaint 
is  particularly  made  as  to  the  following  material 
appearing  on  the  front  page  of  said  newspaper: 

''Headline: 

''Bare  'Special'  Ferry  Fund 

' '  Sub-headline : 

'*  Reeve  Raps  Graft,  Corruption 
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**  Sub-headline: 

"Gruening,  Metcalf,  Roden,  Divert  'CMlkoot' 
Cash  to  Private  Bank  Account 

*'News  Article: 

"Entire  article  appearing  two  right-hand 
columns,  front  page,  including  continuation 
right-hand  column,  page  two. 

^'Editorial: 

"Entire  editorial  entitled  'Staii:  Talking, 
Boys'  center  front  page." 

It  is  further  alleged  that  said  headlines,  articles 
and  editorial  were  maliciously  published  of  and 
concerning  the  plaintiif s  and  were  intended  to  and 
did  expose  plaintiffs  to  the  scorn,  hatred,  and  con- 
tempt of  the  general  public  and  residents  of  Alaska 
and  their  friends  and  neighbors  and  that  the  same 
were  intended  to  convey  and  did  convey  the  belief 
that  the  plaintiffs  were  dishonest  and  corrupt  and 
that  they  were  guilty  of  the  crime  of  embezzlement 
and  of  converting  fmids  belonging  to  the  Territory 
to  his  or  their  own  use  in  violation  of  the  law; 
further,  that  the  libel  complained  of  was  the  cul- 
mination of  a  campaign  of  misrepresentation,  false- 
hood and  calumny  against  said  officials  and  was 
wilfully,  wrongfully,  and  maliciously  designed  to 
injure,  disgrace  and  defame  plaintiffs  and  to  bring 
them  into  public  disgrace  and  contempt. 

Each  plaintiff  alleges  that  by  reason  of  such 
false,  malicious  and  defamatory  publication  he  has 
been  publicly  disgraced  and  injured  in  his  good 
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name,  and  dama^ofl.  Plaintiffs  Henry  Roden  and 
Fi'ank  Metealf  all  cue  such  damages  in  tlic  sum  of 
$50,000.00  each.  Plaintiff  Ernest  Gniening  claims 
such  damage  in  the  sum  of  $100,000.00.  Plaintiffs 
Poden  and  Metealf  also  ask  for  punitive  damages 
in  the  sum  of  $50,000.00  each;  and  plaintiff'  Gruen- 
ing  also  prays  for  punitive  damages  against  the 
defendant  in  the  sum  of  $100,000.00. 

The  defendant  in  its  answer  has  admitted  the 
[)ublications  referred  to  in  their  entirety,  but  dey- 
nies  that  any  portions  of  the  articles  or  editorial 
were  false,  scandalous,  defamatory  or  libelous.  De- 
fendant has  also  denied  that  said  headline,  articles, 
and  editorial  were  maliciously  published  or  were 
intended  to  and  did  expose  plaintiffs  to  the  scorn 
and  hatred  or  contempt  or  ridicule  of  the  public 
or  others;  and  also  alleges  that  the  reputations  of 
the  plaintiffs  have  remained  the  same  since  the  pub- 
lication of  the  articles  complained  of,  and  hence 
plaintiffs  were  not  damaged. 

The  denial  of  these  allegations  by  the  defendant 
places  upon  the  jDlaintiffs  the  burden  of  proving 
such  allegations  by  a  preponderance  of  the  evidence, 
except  as  hereinafter  defined. 

By  way  of  affirmative  defenses  to  the  complaint, 
defendant  alleges  in  substance: 

(1)  that  the  facts  stated  in  the  articles  com- 
plained of  are  true  and  correct  and  that  all  opin- 
ions expressed  in  setting  forth  the  facts  are  a  fair 
comment  thereon  and  privileged  criticism ; 
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(2)  that  the  matters  covered  by  the  publication 
were  matters  of  public  concern,  concerning  the  of- 
ficial acts  of  Territorial  officers  who  may  be  up 
for  re-election  or  reappointment,  and  that  such  ar- 
ticles, comments  and  opinions  were  justifiable  criti- 
cisms in  the  public  interest ; 

(3)  that  in  the  same  issue  of  the  newspaper  and 
immediately  adjoining  the  article  complained  of, 
the  defendant  published  the  explanation  of  the 
plaintiffs  Metcalf  and  Roden,  two  members  of  the 
said  Board,  which  was  published  for  the  purpose 
of  giving  to  the  public  such  explanation  as  the  mem- 
bers of  the  Board  desired  to  give  regarding  the 
handling  of  the  funds  referred  to ;  that  at  the  time 
of  such  publication,  the  Governor  was  not  avail- 
able for  comment;  and  that  there  was  no  malice  in 
the  publications  complained  of : 

(4)  that  on  the  next  day,  September  26th,  the 
defendant  caused  to  be  published  in  effect  a  denial 
of  any  accusation  against  the  plaintiffs  of  embez- 
zlement of  public  funds,  stating  that  such  was  not 
the  intention  of  the  article  to  infer  that  there  had 
been  such  misappropriation  or  theft  of  funds. 

The  burden  of  proving  these  affirmative  allega- 
tions by  a  preponderance  of  the  evidence  is  upon 
the  defendant. 

No.  3. 

You  are  instructed  that  any  publication  of  false 
and  unprivileged  defamatory  printing  or  writing 
which  tends  to  expose  a  person  to  public  hatred, 
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contempt,  or  ridicule,  or  to  deprive  him  of  the  bene- 
fits of  public  confidence,  or  to  disgrace  him,  or  which 
tends  to  injure  him  in  his  reputation  or  business  or 
occupation,  when  })ublished  of  him  maliciously,  con- 
stitutes libel. 

You  are  further  instructed  that  any  such  publi- 
cation which  imputes  to  the  person  referred  to  the 
commission  of  a  crime  is  libelous  per  se,  that  is, 
a  libel  in  and  by  itself;  and  where  the  matter  pub- 
lished is  libelous  per  se,  the  law  presumes  that  it 
was  published  maliciously  and  that  damage  resulted. 
It  is  also  the  law  that  it  is  libelous  per  se  to  falsely 
impute  to  a  person  in  his  capacity  as  a  public  officer, 
fraud  or  dishonesty  in  the  conduct  of  his  official 
duties;  and  any  libel  affecting  him  in  his  official 
capacity  and  of  such  nature  that,  if  true,  would 
be  cause  for  his  removal  from  office,  is  actionable 
per  se. 

These  presumptions  of  law  make  it  unnecessary 
for  the  person  to  whom  the  commission  of  crime  is 
imputed  to  prove  malice  or  injury;  but  he  may 
nevertheless  make  such  proof  for  the  purpose  of 
showing  the  extent  or  degree  of  malice  and  of  the 
injury  and  damage  to  his  reputation  and  for  the 
purpose  of  enhancing  his  recovery. 

However,  these  presumptions  of  law,  as  well  as 
such  other  proof,  may  be  rebutted  by  competent 
evidence;  and  the  defendant  may  show  that  there 
was  no  malice  and  that  no  damage  resulted.  The 
burden  of  proof  in  this  respect  is  upon  the  de- 
fendant. 
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In  this  connection  the  law  makes  a  distinction 
between  malice  in  a  legal  sense,  which  means  a 
wrongful  act  done  intentionally,  without  just  cause 
or  excuse,  and  actual  malice,  which  means  ill  will, 
enmity,  hate,  spite,  or  purpose  to  injure.  The  pre- 
sumption above  mentioned  refers  to  legal  malice, 
which  need  not  be  proven,  whereas  actual  malice 
must  be  proven.  In  considering  the  question  of  legal 
malice  and  whether  or  not  the  presumption  is  over- 
come by  evidence  you  need  only  consider  whether 
the  publication,  if  false,  w^as  made  intentionally, 
without  such  just  cause  or  excuse.  The  subject  of 
actual  malice,  as  extending  or  mitigating  the  injury, 
will  be  discussed  hereafter  relating  to  the  matter  of 
assessment  of  damages. 

No.  4. 

You  are  instructed  that  the  publication  com- 
plained of,  particularly  with  reference  to  the  words : 

"There  have  been  thousands  of  dollars  of  illegal 
receipts  and  disbursements;  the  case  closely  paral- 
lels that  of  Oscar  Olson,  former  Territorial  Treas- 
urer, who  is  now  serving  a  prison  term  at  McNeil's 
Island  penitentiary  for  violating  the  law  in  the  re- 
ceipt and  disbursement  of  public  funds," 

together  with  other  reference  to  the  Olson  case,  and 
reference  to  criminal  prosecution,  imputes  to  the 
plaintiffs  the  commission  of  a  crime ;  that  is,  clearly 
imputes  such  without  the  aid  of  any  extrinsic  e^d- 
dence,  and  is  therefore  libelous  per  se.  The  legal 
presumptions  of  malice  and  injury  above  me^t.io^e(^ 
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must  therefore  be  given  effect  by  you,  i'ov  it  is  tlic 
exclusive  province  of  the  Court  to  dcclaic  to  you 
wh(>ther  or  not  sucli  printed  matter  is  as  a  matter 
of  law  libelous  per  se. 

Therefore,  unless  you  find  such  presumj)tions 
overcome  by  competent  evidence,  and  unless  you 
find  by  a  pre]7ondei'ance  of  the  evidence  that  such 
])ublication  was  in  fact  tiTie,  or  was  privileged,  as 
below  dehned,  you  must  find  for  the  plaintiffs  and  it 
will  be  your  province  then  only  to  assess  the  amount 
of  damages  which  you  find  the  plaintiffs  are  en- 
titled to  recover.  If,  on  the  other  hand,  you  find  that 
such  statements  and  imputations  were  true,  or  were 
published  without  malice,  or  were  privileged,  then 
you  must  find  for  the  defendant. 

The  Court  does  not  here  declare  or  intend  to  in- 
dicate to  you  whether  or  not  the  crime  charged,  im- 
puted to  the  plaintiffs,  or  intended  to  impute  to 
the  plaintiffs,  the  wrongful  theft  or  misappropri^^-. 
tion  of  public  funds.  The  plaintiffs  alleged  that 
such  words,  together  with  other  references  to  the 
Oscar  Olson  case,  and  imputations  of  graft  and 
corruption,  impute  to  them  the  crime  of  embezzle- 
ment as  that  crime  is  commonly  understood,  that 
is,  the  vn:"ongful  conversion  of  public  funds  en- 
trusted to  plaintiffs  to  their  own  use,  w^hich  accusa- 
tion is  admittedly  untrue.  The  defendant  denies 
that  there  was  any  accusation  of  theft  of  public 
funds,  or  any  such  imputation  intended,  and  con- 
tends that  the  violation  of  law  charged  referred 
only  to  unlawful  receipt  and  disbursement  of  pub- 
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lie  funds,  which  it  alleges  to  be  true.  This  is  a  ques- 
tion of  fact  for  the  jury  to  determine,  from  a  con- 
sideration of  all  of  the  evidence  in  the  case,  and 
from  a  careful  consideration  of  the  publications  in 
their  entirety,  including  headlines,  and  any  reason- 
able imputations  or  deductions  arising  therefrom. 

In  this  connection,  in  determining  what  was 
meant  by  the  words  used  in  the  publication,  you  will 
give  to  such  words  their  commonly  accepted  mean- 
ing or  the  sense  that  such  words  are  commonly  un- 
derstood by  persons  reading  them.  It  is  not  neces- 
sary that  such  printed  words  charge  the  person 
directly  or  openly  with  the  commission  of  any  spe- 
cific crime  nor  even  that  the  person  accused  be  spe- 
cifically named  if  his  identity  is  clear,  but  it  is  suf- 
ficient if  words  are  printed  which  in  their  ordinary 
accepted  meaning  impute  to  such  person  wrongful 
theft  or  conversion  to  his  own  use  of  public  funds, 
or  any  other  crime.  The  facts  reported  in  the  pub- 
lication as  well  as  the  comment  thereon,  taken  in 
their  entirety,  should  be  given  full  consideration  by 
the  jury  in  determining  this  question  and  all  other 
issues  of  fact  as  herein  defined. 

No.  5. 

The  defendant  seeks  to  justify  the  comparison  in 
the  published  articles  and  editorial  to  the  Oscar 
Olson  case,  as  closely  parallel  to  the  case  of  the 
plaintiffs,  upon  information  given  to  the  witness 
Daum,  author  of  the  articles  and  editorial,  by  Neil 
F.  Moore,  Territorial  Auditor,  to  such  effect,  spe- 
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cifically  referring  to  the  statute  defining  the  crime 
of  embezzloniont  of  ])iihli('  money  and  fixing  the 
punishment  therefore,  under  which  said  Oscar  Olson 
was  said  to  liave  been  convicted  or  sentenced,  as 
applying  to  the  acts  of  the  ])laintiffs  with  respect  to 
the  handling  of  the  Chilkoot  Ferry  fund.  The  stat- 
ute referred  to,  being  Sec.  65-5-63,  ACL  A,  1949, 
provides  in  full  as  follows: 

"That  if  any  person  shall  receive  any  money 
whatever  for  said  Temtory  or  for  any  county, 
town,  or  other  municipal  or  public  corporation 
therein,  or  shall  have  in  his  possession  any  money 
whatever  belonging  to  such  Territory,  county,  town 
or  corporation,  or  in  which  said  Territory,  county, 
town  or  corporation  has  an  interest,  and  shall  in 
any  way  convert  to  his  oAvn  use  any  portion  thereof 
or  shall  loan,  with  or  without  interest,  any  portion 
thereof,  or  shall  neglect  or  refuse  to  pay  over  any 
portion  thereof  as  by  law  directed  and  required,  or 
when  lawfully  demanded  to  do  so,  such  person  shall 
be  deemed  guilty  of  embezzlement,  and  upon  convic- 
tion thereof  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  one  nor  more  than 
fifteen  years,  and  by  fine  equal  to  twice  the  amount 
so  converted,  loaned,  or  neglected  or  refused  to  be 
paid,  as  the  case  may  be." 

It  appears  from  defendant's  Exhibit  J,  being  a 
certified  copy  of  the  judgment  and  sentence  in  the 
Oscar  Olson  case,  that  he  was  convicted  under  the 
provisions  of  Section  7-1-9,  ACLA,  which  particu- 
larly defines  the  crime  of  embezzlement  by  the  Ter- 
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ritorial  Treasurer.  This  statute  contains  language 
defining  such  crime  in  ahnost  identical  language  to 
the  statute  above  quoted,  but  provides  that  the 
punishment  for  such  offense  shall  be  the  same  as  is 
otherwise  pro^dded  by  law  for  the  crime  of  embez- 
zlement, which  refers,  as  to  embezzlement  of  pub- 
lic money,  to  Section  65-5-63,  quoted  above.  There- 
fore Sec.  7-1-9  defined  the  crime,  but  Sec.  65-5-63 
fixed  the  punishment,  in  the  Olson  case. 

You  are  instructed  that  in  order  to  constitute  the 
crime  of  embezzlement  of  public  money  upon  which 
a  public  official  may  be  convicted  or  sentenced  under 
the  provisions  of  either  of  these  statutes  the  official 
accused  must  either  have  converted  public  funds 
to  his  own  use,  or  wrongfully  loaned  such  funds,  or 
neglected  or  refused  to  pay  over  any  portion  of  such 
funds  as  by  law  directed.  Further  that  the  deposit 
of  any  such  funds  in  a  bank  subject  to  be  with- 
drawn by  check  does  not  constitute  in  law  a  loan  of 
such  funds. 

You  are  further  instructed  that  aside  from  the 
statutes  above  noted  defining  the  crime  of  embezzle- 
ment of  public  funds,  there  is  no  statute  in  Alaska 
making  a  violation  of  the  law  relating  to  the  receipt 
and  disbursement  of  public  funds  by  Territorial  of- 
ficials a  crime,  or  subject  to  criminal  prosecution. 
Sections  11-3-8, 12-2-1  and  12-3-1,  Compiled  Laws  of 
Alaska,  referred  to  in  the  published  letter  from  Au- 
ditor Neil  F.  Moore  to  the  Attorney  General,  being 
a  part  of  Exhibit  No.  1,  provide  for  payment  of 
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salaries  and  expenses  of  all  officers  and  boards  out 
of  appropriations  for  that  purpose,  for  payment  of 
all  fees,  licenses,  taxes  or  othci-  money  belonging  to 
the  Territory  to  the  Treasui'er,  to  be  credited  by 
him  to  the  general  fund,  and  for  disbursement  of 
])ul)lic  moneys  by  any  disbursing  officer  of  the  Ter- 
ritory only  upon  vouchers  certified  by  the  head  of 
the  department,  which  are  then  referred  to  the 
TeiTitorial  Auditor  for  payment.  Section  12-2-1 
above  was  repealed  by  Chap.  133  SLA  1951,  know^n 
as  the  ''Reorganization  Act"  which  Act,  however, 
contains  substantially  the  same  requirements.  No 
penalty  is  provided  for  violation  of  any  of  these 
provisions  of  law;  but  Section  12-3-3,  CLA,  pro- 
"vddes  that  the  officer  or  employee  aj^proving  or  cer- 
tifying a  voucher  shall  be  held  accountable  for  and 
required  to  make  good  to  the  TeiTitory  the  amount 
of  any  illegal,  improper,  or  incorrect  payment  pro- 
hibited by  law  or  which  did  not  represent  a  legal 
obligation  of  the  Territory,  which  liability  may  be 
enforced  by  civil  action. 

Under  the  law^  any  taxpayer  would  also  have  the 
right  to  enjoin  any  illegal  receipt  or  disbursement 
of  public  funds  prohibited  by  these  statutes,  or  to 
compel  any  i3ublic  official  to  comply  therewith,  but 
such  does  not  make  any  such  violation  or  failure 
to  comply  with  such  statutes  a  crime,  that  is,  pun- 
ishable by  fine  or  imprisonment,  or  removal  or  dis- 
qualification from  office. 

By  this  the  Court,  does  not  intend  to  comment  in 
any  way  as  to  whether  or  not  the  actions  of  the 
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plainti:ffs  relating  to  the  ^'Chilkoot"  ferry  fund 
were  or  were  not  illegal,  which  is  a  matter  for  the 
jury ;  but  it  is  the  intention  of  this  instruction  only 
to  declare  to  you  the  remedy  in  case  there  may 
exist  any  such  illegality. 

You  are  therefore  instructed  that  unless  you  find 
from  the  evidence  that  the  facts  reported  in  the 
news  articles  were  sufficient  to  constitute  the  crime 
of  embezzlement  as  above  defined,  no  defense  as  to 
the  justification  of  truth  of  the  alleged  libelous 
publication,  which  imputes  the  commission  of  a 
crime  or  criminal  liability,  may  be  based  upon  the 
construction  of  these  statutes.  There  remains  to  be 
considered  by  you  the  question  of  whether  or  not, 
as  contended  by  the  defendant,  the  ''device''  used 
by  the  plaintiffs  as  members  of  the  Board  in  depos- 
iting the  funds  from  the  operation  of  the  ferry  in  a 
special  account  rather  than  paying  such  to  the  Ter- 
ritorial Treasurer,  and  in  paying  operating  expenses 
of  the  ferry  from  such  account,  is  a  sufficient  paral- 
lel with  the  case  of  Oscar  Olson  in  setting  up  a  spe- 
cial account  as  shown  by  the  evidence  to  justify  the 
publication  as  true.  This  is  a  question  of  fact  for 
the  jury  to  detennine  from  a  consideration  of  all 
of  the  evidence  in  the  case. 

No.  6. 

You  are  further  instructed  that  if  you  should 
find  from  the  evidence  that  the  publication  com- 
plained of  charged  or  imputed  to  the  plaintiffs  the 
crime  of  embezzlement  of  public  funds,  the  defend- 
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ant  must  show,  to  justify  the  truth  of  such  y)ubli- 
catiou,  not  only  that  })laintiifs  took  llic  fimds  ac- 
cruing from  the  opei*ation  of  the  ferry,  dej)osite(l 
thcni  in  a  separate  account,  and  paid  operating  ex- 
j)enses  out  of  such  account  without  voucliers  ap- 
proved by  the  Auditor,  but  defendant  must  also 
show  by  a  preponderance  of  the  evidence  that 
plaintiffs  handled  the  money  wrongfully  and  fraud- 
ulently and  with  a  criminal  intent  to  convert  such 
to  their  own  use.  In  this  connection,  you  should  con- 
sider whether  or  not  the  plaintiffs  handled  such 
funds  in  good  faith,  and  in  the  justifiable  belief 
that  they  had  the  legal  right  to  do  so,  without  any 
intent  to  embezzle  such  funds  or  to  deprive  the 
Territory  thereof. 

No.  7. 

During  the  trial  of  this  case  considerable  testi- 
mony has  been  received  concerning  the  question  of 
whether  or  not  a  shortage  of  money  occurred  in 
the  handling  of  moneys  in  connection  with  the  op- 
eration of  the  feriy  ''Chilkoot,"  by  the  purser. 

You  are  instructed  to  disregard  all  of  such  testi- 
mony as  it  is  not  relevant  to  the  issues  involved.  No 
shortage  of  moneys  in  the  ferry  operating  fund  is 
mentioned  in  the  publication  of  the  Daily  Alaska 
Empire  of  September  25,  1952,  and  the  question  of 
whether  or  not  such  a  shortage  occurred  is  not  made 
an  issue  in  this  case  by  the  pleadings  of  either  the 
plaintiffs  or  defendant,  or  is  relevant  to  the  ques- 
tion of  the  truth  or  falsity  of  the  publication. 
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No.  8. 

The  truth  of  the  words  complained  of  is  an  ab- 
solute defense  to  an  action  for  libel.  If  you  should 
find  that  the  words  which  the  defendant  used  con- 
cerning plaintiffs  were  true  in  the  ordinary  accept- 
ance of  the  meaning  of  such  words,  the  plaintiffs 
are  not  entitled  to  recover.  To  be  available  as  such 
a  defense  the  justification  of  truth  must  extend  not 
only  to  the  entire  language  complained  of,  but  must 
show  the  truth  of  the  publication  in  the  sense  im- 
puted to  it.  A  mere  belief  on  the  part  of  the  defend- 
ant of  the  truth  of  the  publication  is  not  a  defense. 
Accordingly,  even  though  a  publication  purports  to 
be  made  on  information  given  by  another,  such  jus- 
tification must  establish  the  truth  of  the  charge  and 
not  merely  the  defendant's  belief  that  it  was  true. 

The  law  with  respect  to  privileged  publications 
relates  to  those  wherein  the  author  or  publisher 
acted  in  the  bona  fide  discharge  of  a  public  or  pri- 
vate duty,  or  in  the  public  interest.  Every  citizen 
and  every  newspaper  has  the  right  to  call  to  the 
attention  of  fellow  citizens  any  maladministration 
of  public  affairs  or  the  misconduct  of  a  public  offi- 
cer if  the  real  motive  in  so  doing  is  to  bring  about 
reform  of  abuses,  or  defeat  the  re-election  or  reap- 
pointment of  an  incompetent  officer;  hence,  publi- 
cations dealing  with  political  matters  and  public 
officers  are  entitled  to  a  reasonable  measure  of  priv- 
ilege by  reason  of  the  public  interest  involved 
therein,  as  matters  of  public  interest  and  concern 
are  legitimate  subjects  of  criticism  as  long  as  such 
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criticism  is  made  fairly  and  witli  an  lionest  piir- 
poao.  The  limitations  ni)()n  this  rule  aro  that  the 
statements  published  must  be  within  the  bounds  of 
fair  connnent  and  honestly  made,  and  must  not  be 
motivated  by  actual  malice.  Accusations  of  crime, 
fraud,  or  corruption  are  not  i)rivileged  miless  true. 
Other  criticism  of  public  officers  imblished  in  good 
faith  and  without  malice  are  privileged  except  tliat 
such  privilege  does  not  extend  to  misstatements  of 
fact,  and  any  defamatory  publication  is  actionable 
if  false,  regardless  of  the  question  of  good  faith  or 
reasonable  belief. 

A  retraction  of  libelous  words  is  not  a  defense  to 
an  action  for  the  defamation  unless  retracted  at  the 
time  of  the  publication  or  as  a  part  of  the  same 
publication;  hence  any  retraction  published  at  a 
later  date  would  not  be  a  defense,  although  such 
may  be  considered  by  the  jury  in  the  matter  of 
mitigation  of  damages.  The  publication  of  state- 
ments made  by  two  of  the  plaintiffs  simultaneously 
with  the  publication  of  the  matter  complained  of 
would  not  constitute  such  a  retraction  unless  by  the 
same  publication  the  defendant  acknowledged  the 
truth  of  the  statements  or  explanations  made. 

The  publication  of  the  editorial  under  date  of 
September  26,  1952,  under  the  heading  "Attention" 
was  published,  according  to  the  evidence  of  the 
defendant,  not  as  a  retraction  but  as  an  explana- 
tion to  show  that  there  was  no  intention  to  charge 
the  plaintiffs  with  the  theft  of  public  funds.  This 
statement,  then,  need  not  be  considered  by  you  as  a 
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retraction,  which  must  be  full  and  without  reserva- 
tion, but  should  be  considered  by  the  jury  in  the 
matter  of  mitigation  of  damages  and  as  bearing 
upon  the  question  of  malice;  in  other  words, 
whether  such  publication  may  reduce  or  minimize 
the  amount  of  damages  which  the  plaintiffs  may 
otherwise  have  suffered. 

If  you  find  that  the  publication  was  defamatoiy 
and  libelous  and  find  that  it  was  not  true  or  priv- 
ileged, then  you  should  consider  the  matter  of  dam- 
ages. 

No.  9. 

The  plaintiffs  in  each  case  seek  compensatory  and 
punitive  damages.  The  former  are  intended  to  com- 
pensate for  the  injury  caused  and  the  latter  are  al- 
lowed by  way  of  punishment  and  to  deter  the  repe- 
tition of  the  wrong  or  the  commission  of  such  wrong 
by  others. 

As  to  compensatory  damages,  you  are  instructed 
that  the  defendant  may  be  held  liable  for  all  dam- 
ages which  were  the  natural  and  probable  result 
of  the  publication  of  the  statements  refeiTed  to.  In 
this  connection,  no  actual  monetary  loss  need  be 
showTi,  as  general  damages  presumed  from  the 
publication  of  libelous  matter,  while  not  susceptible 
of  being  actually  measured  by  dollars  and  cents, 
may  or  may  not  be  found  to  be  substantial  and  real. 
You  should  consider  the  actual  or  probable  effect 
of  the  publication  upon  the  plaintiffs '  personal  feel- 
ings and  their  standing  and  reputation  both  as  a 
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private  person  niul  as  a  public  official  in  the  com- 
nuinity  in  which  they  live  and  in  the  territory  in 
which  the  Daily  Alaska  Empire  is  circulated;  and 
the  extent  of  such  injury,  if  any,  to  such  standing 
and  reputation.  You  may  also  take  into  considera- 
tion mental  anguish  aiid  suffering,  if  any,  directly 
caused  by  the  publication  of  the  statements  and  im- 
putations referred  to;  whether  the  defendant  was 
actuated  by  actual  malice  or  intent  to  injure  the 
plaintiffs  in  making  the  publication,  and  whether 
as  a  direct  result  thereof,  the  plaintiifs  were  ex- 
posed to  hatred,  contempt,  ridicule,  or  public  dis- 
grace; and  you  may  award  each  of  them  damages 
in  such  sum,  not  exceeding  the  amount  asked  for, 
as  in  your  judgment  will  fairly  compensate  each 
of  them  for  any  such  injury  or  damage  to  his  or 
their  name  and  reputation.  If  you  find  that  there 
has  been  no  such  substantial  injury  or  damage,  then 
the  damages  awarded  should  be  nominal  only.  The 
term  "nominal  damages'^  means  damages  in  a  small 
or  nominal  amount  only,  for  the  purjjose  of  vindi- 
cation, w^here  a  legal  right  has  been  shown  to  have 
been  violated  but  no  substantial  damage  has  been 
proven  to  have  been  sustained  by  the  plaintiffs. 

As  to  exemplary  or  punitive  damages,  you  are 
instructed  that  if  you  find  from  a  preponderance  of 
the  evidence  that  the  articles  and  editorial  were 
published  recklessly,  w^antonly,  out  of  spite  or  ill 
will,  or  with  utter  disregard  for  the  rights  of  the 
plaintiffs,  you  may  also  award  each  of  them  such 
further  sum,  not  exceeding  the  amoimt  asked  for, 
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by  way  of  exemplary  or  punitive  damages  as  in 
your  judgment  you  believe  should  be  fairly  assessed 
against  the  defendant.  Exemplary  or  punitive  dam- 
ages may  be  allowed  even  though  no  compensatory 
damages  are  allowed.  However,  you  are  not  obliged 
to  allow  the  plaintiffs  any  sum  by  way  of  exemplary 
or  punitive  damages,  which  is  a  matter  committed 
to  your  discretion  by  law;  and  if  you  find  that  the 
defendant  honestly  believed  in  the  truth  of  the  mat- 
ter published  and  published  such  in  good  faith, 
without  actual  malice,  you  may  take  such  into  con- 
sideration in  detemiining  whether  the  plaintiffs  are 
entitled  to  exemplary  or  punitive  damages  and  the 
amount  thereof. 

You  are  further  instructed  that  both  compensa- 
tory damages  and  punitive  damages  must  be  con- 
sidered by  you  separately  as  to  each  of  the  plain- 
tiffs. In  each  case  any  award  which  you  make  for 
compensatory  damages  need  have  no  relationship 
to  any  amoiuit  you  may  award  for  punitive  dam- 
ages. 

In  determining  whether  the  defendant  was  actu- 
ated by  actual  malice  you  should  consider  the  pub- 
lications in  their  entirety,  together  with  the  facts 
and  circumstances  leading  up  to  and  attending  the 
writing  and  publishing  of  the  articles;  the  attitude 
of  the  defendant  toward  the  plaintiffs;  the  motive, 
if  any,  shown  for  the  publication;  and  whether  the 
defendant  was  actuated  by  ill  will,  enmity,  hatred 
or  a  desire  to  injure  the  plaintiffs  in  their  fame  or 
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ropiitation,  or  to  deg:rade  or  disji;race  them,  and 
whether  tlie  defendant,  its  repoi-ters,  editors,  or 
manager  in  good  faith  considered  such  publications 
to  be  fair  comment  and  privileged. 

No.  10. 

You  must  consider  the  parties  to  this  case  as 
though  they  were  all  individual  persons.  A  corpora- 
tion is  entitled  to  receive  the  same  fair  and  un- 
prejudiced treatment  in  a  court  of  law  which  an  in- 
dividual would  be  entitled  to  receive  under  like  cir- 
cumstances. 

A  corporation  is  liable  for  the  acts  of  its  agents 
or  employees  authorized  to  act  on  its  behalf,  that  is, 
a  corporation  can  only  act  through  its  officers  and 
agents,  and  is  responsible  for  any  walful,  malicious, 
wanton  or  reckless  acts  of  its  officers,  agents,  or  em- 
ployees done  within  the  scope  of  their  employment; 
hence  the  acts,  conduct  and  motives  of  any  such 
employee,  acting  \^^thin  the  scope  of  his  employ- 
ment, are  to  be  considered  as  the  acts,  conduct  and 
motives  of  the  defendant  corporation. 

No.  11. 

In  a  civil  case,  such  as  this  is,  the  burden  of  proof 
rests  upon  the  party  holding  the  affirmative  with 
respect  to  any  issue,  to  prove  such  issue  by  a  pre- 
ponderance of  the  evidence.  By  a  preponderance  of 
the  evidence  is  meant  the  greater  weight  of  the 
crdible  evidence,  that  evidence  which  in  your  judg- 
ment  is   the   better   evidence   and   which   has   the 
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greater  weight  and  value  and  the  greater  convinc- 
ing power,  or,  in  other  words,  such  evidence,  as 
when  weighed  with  that  opposed  to  it,  has  more 
convincing  force  and  produces  in  the  minds  of  the 
jurors  conviction  of  the  greater  probability  of  truth, 
after  they  have  considered  all  of  the  evidence  in 
the  case. 

Any  testimony  offered  by  either  party  and  re- 
jected by  the  Court,  and  any  testimony  ordered 
stricken  by  the  Court,  should  not  be  considered  by 
the  jury  for  any  purpose. 

No.  12. 

Subject  to  the  law  as  contained  in  these  instruc- 
tions, you  are  the  exclusive  judges  of  the  credibil- 
ity of  the  witnesses  and  of  the  effect  and  value  of 
the  evidence.  Evidence  includes  not  only  all  the  facts 
testified  to  or  established  by  the  exhibits,  but  also 
all  reasonable  inferences  which  may  be  deduced 
therefrom.  What  facts  have  been  proved  and  what 
inferences  may  be  deduced  therefrom  is  for  you  to 
determine.  When  the  parties  testify  on  their  own 
behalf  they  are  deemed  witnesses,  and  their  testi- 
mony is  to  be  weighed  and  their  credibility  deter- 
mined in  the  same  manner  as  other  witnesses. 

You  are,  however,  instructed  that  your  power  of 
judging  the  effect  of  evidence  is  not  arbitrary  but 
is  to  be  exercised  by  you  with  legal  discretion  and  in 
subordination  to  the  rules  of  evidence.  Evidence 
is  to  be  estimated  not  only  by  its  own  intrinsic 
weight  but  also  according  to  the  evidence  which  it 
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is  in  the  power  of  one  side  to  i)r<)duce  and  of  the 
other  to  contradict  and,  therefore,  if  weaker  and 
less  satisfactory  evidence  is  offered  wlien  it  aj)i)ears 
that  stronger  and  more  satisfactory  evidence  was 
within  tlie  power  of  the  party  offering  it,  such  evi- 
dence should  be  viewed  with  distrust. 

You  are  not  bound  to  find  in  conformity  with  the 
declarations  of  any  number  of  witnesses  which  do 
not  produce  conviction  in  your  minds  against  a  less 
number  or  against  a  presumption  or  other  evidence 
satisfying  your  minds.  This  rule  of  law  does  not 
mean  that  you  are  at  liberty  to  disregard  the  tes- 
timony of  the  greater  number  of  witnesses,  but  that 
the  final  test  is  not  in  thfe  relative  number  of  wit- 
nesses, but  in  the  relative  convincing  force  of 
the  evidence.  The  direct  evidence  of  one  witness 
whom  you  find  to  be  entitled  to  full  credit  is  suf- 
ficient for  the  proof  of  any  fact  in  this  case. 

In  determining  the  credit  you  will  give  to  a  wit- 
ness and  the  weight  and  value  you  will  attach  to 
his  testimony,  you  should  take  into  account  the 
conduct  and  appearance  of  the  witness  upon  the 
stand;  the  interest  he  has,  if  any,  in  the  result  of 
the  trial;  the  motive  he  has  in  testifying,  if  any  is 
shown;  his  relation  to  and  feeling  for  or  against 
any  of  the  parties  to  the  case;  the  probability  or 
improbability  of  the  statements  of  such  witness; 
the  opportunity  he  has  to  observe  and  be  informed 
as  to  matters  respecting  w^hich  he  gave  evidence 
before  you ;  and  the  inclination  he  evinced,  in  your 
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judgment,  to  speak  the  truth  or  otherwise  as  to  mat- 
ters within  his  knowledge. 

A  witness  wilfully  false  in  one  part  of  his  testi- 
mony may  be  distrusted  in  others. 

No.  13. 

You  must  not  allow  sympathy  or  prejudice  to  in- 
fluence your  verdict.  Sjrmpathy  for  the  injuries  of 
the  plaintiffs,  or  for  the  owners  of  the  defendant 
corporation,  if  any,  should  not  influence  you  in  de- 
termining w^hether  or  not  the  defendant  is  liable, 
or  if  liable,  affect  in  any  way  the  amount  of  your 
verdict.  Your  verdict  should  be  entirely  free  from 
the  effect  of  sympathy,  compassion  or  prejudice. 

No.  14. 

At  the  close  of  the  trial  counsel  have  the  right  to 
argue  the  case  to  the  jury.  The  arguments  of  coun- 
sel, based  upon  study  and  thought,  may  be,  and 
usually  are,  distinctly  helpful;  however,  it  should 
be  remembered  that  arguments  of  counsel  are  not 
evidence  and  cannot  rightly  be  considered  as  such. 
It  is  your  duty  to  give  careful  attention  to  the  ar- 
guments of  counsel,  so  far  as  the  same  are  based 
upon  the  evidence  which  you  have  heard  and  the 
proper  deductions  therefrom,  and  the  law^  as  given 
to  you  by  the  Court  in  these  instructions.  But  ar- 
guments of  counsel,  if  they  depart  from  the  facts  or 
from  the  law,  should  be  disregarded. 
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No.  15. 

You  are  to  considei-  those  instructions  as  a  whole. 
It  is  impossible  to  cover  the  entire  case  with  a  single 
instruction,  and,  therefore,  you  should  not  single  out 
one  particular  instruction  and  consider  it  by  itself. 

Your  duty  is  to  determine  the  facts  of  the  case 
from  tlie  evidence  submitted,  and  to  apply  to  these 
facts  the  law  as  given  to  you  by  the  Court  in  these 
instructions.  The  Court  does  not,  either  in  these  in- 
structions or  otherwise,  wish  to  indicate  how  you 
shall  find  the  facts  or  what  your  verdict  shall  be, 
or  to  influence  you  in  the  exercise  of  your  right  and 
duty  to  determine  for  yourselves  the  effect  of  evi- 
dence you  have  heard  or  the  credibility  of  wit- 
nesses. 

Finally,  while  you  are  not  justified  in  departing 
from  the  evidence  or  the  rules  of  law  as  stated  by 
the  Court,  you  may,  in  determining  any  question 
api)lying  to  the  facts  of  this  case,  resort  to  the 
common  sense  and  experience  in  the  affairs  of  life 
which  you  ordinarily  use  in  your  daily  transactions 
and  which  you  would  apply  to  any  other  subject 
coming  under  your  consideration  and  demanding 
your  judgment. 

No.  16. 

The  law  requires  that  all  twelve  jurors  must  agree 
upon  a  verdict  before  one  can  be  rendered. 

While  no  juror  should  yield  a  sincere  conviction, 
founded  upon  the  law  and  the  evidence  of  the  case, 
merely  to  agree  with  other  jurors,  every  juror,  in 
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considering  the  case  with  fellow  jurors,  should  lay 
aside  all  undue  pride  or  vanity  of  personal  judg- 
ment, and  should  consider  differences  of  opinion,  if 
any  arise,  in  a  spirt  of  fairness  and  candor,  with 
an  honest  desire  to  get  at  the  truth,  and  w^ith  the 
view  of  arriving  at  a  just  verdict  because  the  law 
contemplates  that  the  verdict  shall  be  the  product 
of  the  collective  judgment  of  the  entire  jury. 

Accordingly,  no  juror  should  hesitate  to  change 
the  opinion  he  has  entertained,  or  expressed,  if  hon- 
estly convinced  that  such  opinion  is  erroneous,  even 
though  in  so  doing  he  adopts  the  views  and  opinions 
of  other  jurors. 

No.  17. 

Upon  retiring  to  your  jury  room  you  mil  select 
one  of  your  number  foreman,  who  will  speak  for 
you  and  sign  the  verdict  unanimously  agreed  upon. 

You  will  take  with  you  to  the  juiy  room  these 
instructions,  together  with  the  exhibits,  and  six 
forms  of  verdict,  two  in  each  of  the  three  consoli- 
dated cases,  which  must  be  considered  separately. 
In  each  case,  if  you  find  in  favor  of  the  plaintiff 
you  will  have  your  foreman  date  and  sign  Verdict 
No.  1  after  first  inserting  therein  the  amount  of 
damages,  both  compensatory  and  punitive,  which 
you  find  the  plaintiff  is  entitled  to  recover.  In  each 
case,  if  you  find  in  favor  of  the  defendant  you  will 
have  your  foreman  date  and  sign  Verdict  No.  2. 
Such  verdicts,  when  completed  and  signed,  should 
then  be  returned  by  you  into  Court  as  your  verdict 
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in  each  case,  togotlier  with  the  forms  of  verdict  not 
used  by  you,  the  exhibits,  and  these  instructions. 

If  you  agree  U])()n  a  verdict  during  Court  hours, 
that  is  between  9  a.m.  and  11:00  p.m.,  you  should 
liave  your  foreman  date  and  sign  it  and  then  return 
it  immediately  into  open  Court  in  the  presence  of 
tlie  entire  jury,  together  with  the  exhibits  and  these 
instructions,  and  the  unused  forms  of  verdict.  If, 
however,  you  do  not  agree  upon  a  verdict  during 
such  hours,  the  verdict,  after  being  similarly  dated 
and  signed,  must  be  sealed  in  the  enveloj)es  accom- 
])anying  these  instnictions.  The  foreman  will  then 
keep  it  in  his  possession  unopened  and  the  jury  may 
separate  and  go  to  their  homes,  but  all  of  you  must 
be  in  the  juiy  box  when  the  Court  next  convenes  at 
10  a.m.,  Monday,  when  the  verdict  will  be  received 
from  you  in  the  usual  way. 

Given  at  Ketchikan,  Alaska,  this  19th  day  of  No- 
vember, 1955. 

/s/  WALTER  H.  HODGE, 
District  Judge. 

[Endorsed] :     Filed  November  21,  1955. 
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In  the  United  States  District  Court  for  the  District 
of  Alaska,  Division  Number  One,  at  Ketchikan 

No.  6725-A 

HENKY  RODEN, 

Plaintiff, 

vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 

VERDICT  No.  1 

We,  the  jury,  duly  impanelled  and  sworn  to  try 
the  above-entitled  cause,  find  in  favor  of  the  plain- 
tiff and  against  the  defendant;  and  further  find  as 
follows : 

1.  That  the  plaintiff  is  entitled  to  recover  from 
the  defendant  compensatory  damages  in  the  sum 
of  $1.00. 

2.  That  the  plaintiff  is  entitled  to  recover  from 
the  defendant  punitive  damages  in  the  sum  of 
$5,000.00. 

Dated  at  Ketchikan,  Alaska,  this  20th  day  of  No- 
vember, 1955. 

/s/  TOM  W.  GAFFNEY,  JR, 
Foreman. 

[Endorsed] :      Filed  November  21, 1955. 
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[Title  of  District  Court  mid  Cause.] 

VERDICT  No.  1 

6726-A 

We,  the  jury,  duly  ini])anelled  and  sworn  to  try 
the  above-entitled  cause,  find  in  favor  of  the  plain- 
tiff and  against  the  defendant;  and  further  find  as 
follows : 

1.  That  the  plaintiff  is  entitled  to  recover  from 
the  defendant  compensatory  damages  in  the  sum  of 
$1.00. 

2.  That  the  plaintiff  is  entitled  to  recover  from 
the  defendant  punitive  damages  in  the  sum  of 
$5,000.00. 

Dated  at  Ketchikan,  Alaska,  this  20th  day  of  No- 
vember, 1955. 

/s/  TOM  W.  GAFFNEY,  JR., 
Foreman. 

[Endorsed]:     Filed  November  21,  1955. 


[Title  of  District  Court  and  Cause.] 

No.  6727-A 

VERDICT  No.  1 

We,  the  jury,  duly  impanelled  and  sworn  to  try 
the  above-entitled  cause,  find  in  favor  of  the  plain- 
tiff and  against  the  defendant;  and  further  find 
as  follows: 
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1.  That  the  plaintiff  is  entitled  to  recover  from 
the  defendant  compensatory  damages  in  the  sum  of 
$1.00. 

2.  That  the  plaintiff  is  entitled  to  recover  from 
the  defendant  punitive  damages  in  the  sum  of 
$5,000.00 

Dated  at  Ketchikan,  Alaska,  this  20th  day  of  No- 
vember, 1955. 

/s/  TOM  W.  GAFFNEY,  JR., 
Foreman. 

[Endorsed] :     Filed  November  21,  1955. 


[Title  of  District  Court  and  Cause.] 

Nos.  6725-6726-6727A 

OBJECTIONS  OF  DEFENDANT  TO  PRO- 
POSED JUDGMENT  FOR  COSTS  AND 
ATTORNEYS'  FEES,  AND  REQUEST 
FOR  REDUCTION  OF  JURY'S  AWARD 

Comes  now  the  defendant  by  its  attorneys  H.  L. 
Faulkner  and  Roger  G.  Connor,  and  objects  to  the 
entiy  of  any  judgment  for  costs  and  attorneys'  fees 
to  the  plaintiffs,  upon  grounds  as  follows : 

Costs  and  attorneys'  fees  are  subject  to  the  dis- 
cretion of  the  Court,  and  the  District  Court  for  the 
First  Judicial  Division  has  heretofore  never  hesi- 
tated to  exercise  that  discretion,  and,  taking  into 
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consideration  the  circiiinslaiiccs  of  ili"  case,  lias  frc- 
(lucntly  denied  hoth  costs  and  allornevs'  fees. 

The  verdict  for  compensatory  damaj^es  was  One 
Dollar  to  each  of  the  plaintiffs,  or  a  totjil  of  Tlu'oe 
Dollai's.  Under  the  law  this  alone  would  not  entitle 
the  plaintiff's  to  costs.  The  verdict  for  punitive  dam- 
ai2:es  of  Five  Thousand  Dollars  to  each  ])laintiff,  or 
a  total  of  Fifteen  Thousand  Dollars  is  out  of  pro- 
])ortion  to  the  amount  awarded  as  compensatory 
damages.  Formerly  it  was  the  rule  that  punitive 
damages,  awarded  as  punishment  of  defendant  in 
libel  cases  could  not  exceed  the  amount  awai'ded  as 
compensatory  damages.  We  concede  that  this  has 
been  changed  and  punitive  damages  may  exceed  the 
compensatory  damages  awarded,  but  still  the  mat- 
ter of  costs  and  attorneys'  fees  are  left  to  the  dis- 
cretion of  the  Court,  and  we  respectfully  submit 
that  this  should  be  an  additional  reason  for  the  ex- 
ercise of  that  discretion  notwithstanding  the  change 
in  the  rule  above  mentioned. 

By  awarding  each  plaintiff  Five  Thousand  Dol- 
h\rs  as  punitive  damages  with  onl}^  nominal  dam- 
ages to  each,  it  would  appear  that  the  iury  may 
well  have  made  that  award  to  the  plaintiffs  for  the 
purpose  of  defraying  their  expenses  of  the  trial  of 
the  action  and  preparing  therefor. 

The  general  rule,  expressed  in  practically  all  libel 
suit  decisions,  is  that  in  libel  suits,  while  the  jury 
may  assess  both  general  or  compensatory  damages 
and  punitive  damages,  still  the  Court  always  exer- 
cises discretion  as  to  the  amount  of  the  award. 
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Judge  Yankwich  states  in  his  book  "It's  Libel  Or 
Contempt  If  You  Print  It"  at  page  349: 

"Although  the  plaintiff  may  claim  both  com- 
pensatory and  exemplary  damages,  if  the  jury 
should  award  exemplary  damages  without 
awarding  compensatory  damages,  the  verdict 
could  not  stand.  Rightly.  For  a  failure  to  award 
general  damages  indicates  that  the  publication 
has  not  injured  the  plaintiff,  because  the  truth 
has  been  established.  Exemplary  damages 
merely  enhance  the  tort.  (Emphasis  supplied.) 

The  verdict  of  the  jury  in  this  case  indicates  that 
the  plaintiffs  suffered  no  actual  damage  by  the 
publication  complained  of,  for  they  were  awarded 
only  nominal  damages.  To  assess  $15,000.00  punitive 
damages  on  the  $3.00  nominal  damages,  and  costs 
and  attorneys'  fees  in  addition  to  that,  would  seem 
to  be  grossly  excessive. 

Defendant  objects  to  the  entry  of  a  judgment  for 
l^unitive  damages  in  any  sum  not  commensurate 
mth  the  amounts  of  the  verdicts  for  general  or 
compensatory  damages. 

The  whole  matter  is  within  the  jurisdiction  of  the 
Court;  that  is,  whether  the  punitive  damages 
awarded  by  the  jury  are  excessive  when  taken  into 
consideration  with  the  verdict  for  general  dam- 
ages, and,  whether,  under  all  the  circumstances  of 
the  case,  any  costs  or  attorneys'  fees  should  be  al- 
lowed. 
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Submitted  without  ai-L;iiiii('nf  this  2r)th  <hiy  of  No- 
vember, 1955. 

/s/  H.  L.  FAULKNER, 

/s/  ROGER  G.  CONNOR, 

Attorneys  for  Defendant. 

[Endorsed]:     Filed  November  27,  1955. 


['i'itle  of  District  Court  and  Cause.] 

Nos.  6725-A,  6726-A,  6727-A 

DEFENDANT'S  MOTION  FOR  JUDGMENT 
NOTWITHSTANDING  THE  VERDICTS, 
OR  FOR  A  NEW  TRIAL 

This  motion  is  filed  pursuant  to  the  provisions 
of  Rules  50  and  59  of  the  Federal  Rules  of  Civil 
Procedure.  Defendant  moves  the  Court  to  set  aside 
the  verdicts  of  the  jury  in  these  consolidated  cases 
and  in  each  case  and  to  enter  judgment  herein  for 
the  defendant.  This  motion  is  based  upon  the 
grounds  presented  to  the  Court  and  urged  by  de- 
fendant in  its  motion  for  directed  verdicts  made 
and  filed  at  the  conclusion  of  the  introduction  of 
testimony  in  these  cases. 

If  the  Court  should  deny  the  relief  sought  herein- 
above and  should  refuse  to  enter  judgment  for  de- 
fendant notwithstanding  the  verdicts,  then,  in  order 
to  avoid  a  waiver  of  the  right  to  request  a  new  trial 
within  the  ten  days  prescribed  by  Rule  59(b),  de- 
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fendant  now  moves  the  Court  for  a  new  trial  upon 
the  following  grounds: 

(a)  The  Court  erred  in  holding  that  since  Sec- 
tion 12-2-1,  ACLA  1949,  did  not  provide  any  crimi- 
nal penalty  for  its  violation  and  that  therefore 
plaintiffs  could  not  lawfully  have  been  charged  with 
any  criminal  acts  for  violation  of  that  section,  no 
testimony  could  be  introduced  to  show  that  any  loss 
of  funds  occurred  through  plaintiffs'  violation  of 
Section  12-2-1  which  would  result  in  a  violation  of 
Section  65-5-63,  ACLA,  1949. 

(b)  The  Court  erred  in  rejecting  the  testimony 
of  Steve  Homer  under  defendant's  offer  of  proof 
and  which  testimony  was  offered  to  show  a  loss  of 
public  funds  resulting  from  violation  by  plaintiffs  of 
Section  12-2-1,  ACLA,  1949,  and  of  other  testimony 
of  defendant  tending  to  support  the  testimony  of 
Steve  Homer. 

(c)  The  Court  erred  in  holding  that  an  agent's 
criminal  acts  cannot  be  imputed  to  the  principal 
even  where  the  agent  is  appointed  to  perform  an 
illegal  act.  (In  this  case  the  plaintiffs  admitted  that 
they  violated  Section  12-2-1,  ACLA,  1949,  and  de- 
fendant offered  to  show  a  loss  of  public  funds  re- 
sulting from  this  violation  of  the  law  and  that  loss 
of  public  funds  was  a  violation  of  Section  65-5-63, 
ACLA,  1949. 

(d)  The  Court  erred  in  holding  that  the  viola- 
tion by  plaintiffs  of  Section  12-2-1,  ACLA,  1949,  was 
not  also  a  violation  of  Section  65-5-63,  ACLA,  1949. 
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(o)  The  Court  erred  in  instTUctine:  tlie  jury  that 
tlic  ai-ticles  published  hy  delViidaiit,  wliir-Ii  arc  the 
basis  of  tliis  action,  constituted  libel  per  se. 

(f)  The  Coui-t  erred  in  holding  that  the  canceled 
checks  issued  on  the  special  ferry  fund  were  ini- 
inaterial  and  that  tlie  loss  was  immaterial  in  these 
cases. 

(g)  The  Court  erred  in  lioldin,"-  that  bank  de])os- 
its  and  checking  accounts  do  not  constitute  a  lonn, 
creating  the  relationship  of  debtor  and  creditor  be- 
tween the  bank  and  the  depositor. 

(h)  The  Court  erred  in  admitting  in  evidence, 
over  the  objection  of  defendant,  a  pidnted  copy  of 
a  letter  purporting  to  have  been  written  by  Fred 
McGinnis.  (Plaintiff's  Ex.  No.  8.) 

(i)  The  Court  erred  in  giving  Instruction  No.  6 
and  particularly  that  portion  of  it  which  reads: 

"the  defendant  must  show  by  a  preponderance 
of  the  evidence  that  plaintiffs  handled  the 
money  wrongfully  and  fraudulently  and  with 
a  criminal  intent  to  convert  such  to  their  own 
use." 

(j)  The  Court  erred  in  giving  Instruction  No.  7 
wherein  the  Court  instructed  the  jury  to  disregard 
all  testimony  of  a  shortage  of  money  in  the  handling 
of  the  public  funds  involved  in  this  case  and  which 
instruction  is  based  on  the  fact  that  the  defendant 
did  not  mention  a  shortage  of  funds  in  the  publica- 
tion of  September  25,  1952,  and  that  therefore  the 
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loss  of  public  funds  was  not  an  issue  in  the  case  and 
was  not  relevant  to  the  truth  or  falsity  of  the  publi- 
cation and  in  this  connection  defendant  proposed 
Instruction  No.  22  to  the  effect  that  the  truth,  when- 
ever discovered,  is  a  complete  defense  in  a  libel  ac- 
tion, and  it  was  an  error  to  denj^  that  instruction. 
(No.  8.) 

(k)  The  Court  erred  in  giving  to  the  jury  the 
first  paragraph  of  Instruction  No.  4  beginning  on 
line  2  and  ending  on  line  16  of  the  first  page  of  that 
instruction. 

(1)  The  Court  en-ed  in  giving  that  portion  of 
Instruction  No.  5  which  reads  as  follows: 

"You  are  further  instructed  that  aside  from 
the  statutes  above  noted  defining  the  crime  of 
embezzlement  of  public  funds,  there  is  no  stat- 
ute in  Alaska  making  a  violation  of  the  law 
relating  to  the  receipt  and  disbursement  of 
public  funds  by  TeiTitorial  officials  a  crime,  or 
subject  to  criminal  prosecution," 

because  Section  65-5-63  does  make  such  violation  of 
the  law  a  crime  and  subject  to  criminal  prosecution 
and  imprisoimient  and  this  involves  the  same  statute 
as  the  one  under  which  Oscar  Olson  was  sentenced. 

(m)  The  Court  erred  in  giving  the  first  para- 
graph of  Instruction  No.  8  for  the  reason  that  the 
rejection  of  the  testimony  offered  to  show  loss  of 
public  funds  made  it  impossible  for  defendant  to  es- 
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tablish  in  detail   tlic  tiutli  of  the  charge  and  the 
close  parallel  of  tlie  case  to  that  of  Oscar  Olson. 

(n)  The  Coui-t  erred  in  .uiving  the  instruction  to 
the  jury  contained  in  the  second  paragraph  on  page 
2  of  Instruction  No.  8  which  is  on  page  17  of  the 
instructions  as  a  whole.  This  is  the  instruction  re- 
garding retraction  as  there  is  no  retraction  involved 
in  this  case. 

(o)  The  Couii  erred  in  refusing  to  give  defend- 
ant's proposed  Instructions  No.  30,  No.  4,  No.  5, 
No.  6,  No.  7,  No.  8,  the  last  paragraph  of  Instruc- 
tion No.  9,  and  No.  10. 

(p)  The  Court  erred  in  refusing  to  give  de- 
fendant's proposed  Instruction  No.  11  with  the  ex- 
ception of  that  portion  which  the  Court  did  give  to 
the  effect  that  what  one  may  lawfully  speak,  he 
may  lawfully  wnte  and  ])ublish. 

(q)  The  Court  erred  in  refusing  to  give  defend- 
ant's proposed  Instructions  No.  13,  No.  14,  No.  16, 

No.  18,  No.  20,  No.  22,  No.  23,  No.  24,  No.  26,  No. 
27,  No.  28,  and  No.  29. 

(r)  The  Court  erred  in  refusing  to  submit  to  the 
jury  the  specific  questions  requested  by  defendant 
in  order  to  constitute  special  verdicts.  This  objec- 
tion is  particularly  pertinent  because  of  the  nature 
of  the  verdicts  found  in  that  each  is  a  $1.00  general 
or  compensatory  damage  to  each  plaintiff  and 
$5,000.00  to  each  as  punitive  damages.  The  general 
damages  were  nothing  more  than  what  is  known  as 
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nominal  damages  and  the  jury  should  have  been 
permitted  to  find  specifically  whether  there  was 
malice  as  defined  in  the  case  of  Coleman  v.  McLen- 
non,  98  Pac.  281.  It  is  impossible  to  tell  from  the 
general  verdicts  submitted  and  returned  whether  the 
jury  based  its  award  of  punitive  damages  on  malice 
as  defined  by  the  Court  and  the  law. 

(s)  If  any  judgment  shall  have  been  entered  be- 
fore a  consideration  of  this  motion  upon  the  ver- 
dicts of  the  jury  rendered  and  filed  in  open  Court 
on  November  21,  1955,  the  defendant  moves  the 
Court  to  open  and  set  aside  the  judgment  entered 
herein  and  to  either  enter  judgment  for  the  defend- 
ant or  to  grant  the  defendant  a  new  trial  upon  the 
grounds  herein  set  forth. 

Dated  at  Juneau,  Alaska,  this  25th  day  of  No- 
vember, 1955. 

/s/  H.  L.  FAULKNEE, 

/s/  ROGER  G.  CONNOR, 

Attorneys  for  Defendant. 

Affidavit  of  mail  attached. 

[Endorsed]:     Filed  November  28,  1955. 
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[Title  of  District  Court  and  Cause] 

Nos.  (3725-A,  6726-A,  (i727-A 

ORDER  DENYING  DEFENDANT'S  MOTION 
FOR  JUDGMENT  NOTWITHSTANDING 
THE  VERDICTS,  OR  FOR  A  NEW  TRIAL 

The  above-entitled  consolidated  cases  having  come 
on  regularly  for  tiial  before  the  above-entitled 
Court  and  a  jury  on  November  14th  to  November 
19th.  1955,  and  the  jury  having  rendered  a  verdict 
in  each  case  in  favor  of  the  plaintitT  and  against 
the  defendant  awarding  to  the  plaintiff  the  sum  of 
$1.00  as  com])ensatory  damages  and  the  sum  of 
$5,000.00  as  punitive  damages;  and  the  defendant 
liaAdng  presented  and  filed  herein  its  motion  to  set 
aside  the  verdicts  of  the  jury  and  to  enter  judgment 
for  the  defendant  in  each  case,  or,  if  such  relief  be 
denied,  to  order  a  new  trial,  specifying  18  assign- 
ments of  error;  and  such  motion  having  been  sub- 
mitted without  argument ;  and  the  Court  having  con- 
sidered each  of  such  assignments  of  error  and  the 
reply  of  the  plaintiffs  thereto,  and  being  fully  ad- 
vised in  the  premises ;  it  is  therefore  Ordered  as  fol- 
lows : 

Paragraphs  (a)  and  (b)  of  the  assignments  of 
error  are  overruled  for  the  reasons  stated  by  the 
Court  during  the  progress  of  the  trial  and  for  the 
further  reason  that  no  testimony  was  offered  by  the 
defendant  to  show  any  loss  of  funds  occurring 
through  plaintiffs'  violation  of  Sec.  12-2-1  which 
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could  result  in  a  violation  of  Sec.  65-5-63,  ACLA, 
1949,  but  the  only  evidence  offered  along  this  line 
purported  to  show  a  shortage  of  funds  occurring 
in  the  hands  of  Robert  Coughlin,  purser  of  the  ferry 
''Chilkoot,"  alleged  to  have  been  discovered  subse- 
quent to  the  publication  complained  of,  on  which 
grounds  the  ruling  of  the  Court  was  based. 

Paragraph  (c)  is  overruled  for  the  reason  stated 
by  the  Court  during  the  progress  of  the  trial  and 
for  the  further  reason  that  the  Court  did  not  hold 
that  "an  agent's  criminal  acts  cannot  be  imputed 
to  the  principal  even  when  the  agent  is  appointed 
to  perform  an  illegal  act,"  but  held  instead  that  the 
plaintiffs  as  principals  could  not  be  held  criminally 
liable  for  any  shortage  of  funds  occurring  in  the 
hands  of  the  purser  unless  they  be  accessories 
thereto;  and  for  the  further  reason  that  plaintiffs 
did  not  admit  at  the  trial  that  they  had  violated 
Sec.  12-2-1,  ACLA,  1949,  but  denied  such  violation 
and  alleged  that  they  had  handled  the  moneys  in  the 
*'Chilkoot"  ferry  fund  in  accordance  with  a  previ- 
ous opinion  of  the  Attorney  General  of  the  Terri- 
tory; and  that  the  Court  did  not  hold  that  any  loss 
of  public  funds  by  embezzlement  thereof  was  not  a 
violation  of  Sec.  65-5-63. 

Paragraphs  (d)  to  (r)  inclusive,  are  overruled 
for  the  reasons  assigned  by  the  Court  during  the 
progress  of  the  trial  and  for  the  further  reason  the 
Court's  Instruction  No.  8  fully  covered  the  issue 
of  truth  of  the  words  complained  of  as  a  defense  to 
an  action  of  libel  and  that  the  instiiictions  given  to 
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the  jury  and  tlic  refusal  <>1'  (Icrciidant's  requested 
instructions  in  no  wise  made  it  inij)ossi])l('  Foi-  de- 
fendant to  establisli  tlie  truth  of  the  charge  set  forth 
in  the  publication. 

Finding  no  merit  in  the  errors  complained  of  and 
finding  that  the  defendant  received  a  fair  and  im- 
pai-tial  trial  as  to  all  pertinent  issues  raised  by  the 
pleadings  in  such  case,  the  Motion  for  Judgment 
Notwithstanding  Verdict  and  the  Motion  for  New 
Trial  are  denied. 

Judgment  is  entered  accordingly  and  in  accord- 
ance with  the  Opinion  of  the  Court  rendered  De- 
cember 2,  1955,  upon  previous  objections  of  the  de- 
fendant to  the  proposed  judgment. 

Dated  and  entered  at  Ketchikan,  Alaska,  this  7th 
day  of  December,  1955. 

/s/  WALTER  H.  HODGE, 
District  Judge. 

[Endorsed] :     Filed  December  7,  1955. 
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In  the  District  Court  for  the  District  of  Alaska 
Division  Number  One,  at  Ketchikan 

Xo.  6725- A,  6726- A,  6727-A 
Consolidated  cases  for  trial. 

HENRY  RODEN, 

Plaintiff, 
vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 
ERNEST  GRUENING, 

Plaintiff, 
vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 
FRANK  A.  METCALF, 

Plaintiff, 

vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 

JUDGMENT 

The  above  consolidated  cases  came  on  for  trial 
conmiencing  November  14,  1955,  before  the  Honor- 
able Walter  H.  Hodge,  District  Judge,  sitting  at 
Ketchikan,  Alaska,  and  trial  ending  on  November 
19,  1955,  the  plaintiffs  being  present  in  person  and 
represented  by  Wendell  P.  Kay  and  Buell  A.  Nes- 
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Itett,  their  attorneys,  and  tlic  (Icfciulant  being  repre- 
represented  by  Wendell  L\  Kay  and  Biiell  A.  Nes- 
by  H.  L.  Faulkner,  its  attorney ;  a  jury  oi'  twelve  (12) 
])ersons  was  r(\niilarly  impaneled  and  sworn  to  try 
the  causes  and  oial  testimony  and  docuin<'nt;iry 
])roof  havint;-  been  introduced  and  admitted  on  be- 
hali'  of  both  ])arties,  whereupon  the  Court  instructed 
the  jury  on  the  law  in  tlie  matters  and  counsel  for 
both  sides  having-  argued  the  matter  to  the  jury 
the  jury  thereupon  retired  to  consider  their  verdi<'t. 
Thereafter  and  at  ten  o'clock  a.m.  on  the  21st  day  of 
November,  1955,  the  jury  returned  into  court  with 
verdicts  in  each  case  whicli  were  unsealed  in  open 
court  and  in  the  presence  of  the  jury  and  found 
to  be  verdicts  in  faA^or  of  the  plaintiffs  in  each 
of  the  cases  reading  as  follows : 

•H-  4f  * 

[The  Verdicts  read  herewith  are  set  out  in 
full,  pages  118  to  120  of  this  ])rinted  record.] 

Wherefore  by  virtue  of  the  law  and   by  reason 
of  the  premises  aforesaid  it  is  liereby 

Ordered,  Adjudged  and  Decreed  that  judgment 
be  and  is  hereby  given  in  favor  of  each  of  the  plain- 
tiffs above  named  in  the  sum  of  Five  Thousand 
One  Dollars  ($5,001.00)  and  that  plaintiffs  shall 
have  and  recover  from  the  defendant  plaintiffs' 
costs  and  disbursements  in  this  action  incurred  to 
b(^  taxed  by  the  Clerk  of  the  Court  in  the  manner 
provided  by  law^  and  attorneys  fees  in  the  sum  of  ■ 
$1,000.00. 
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Dated  at  Ketchikan,  Alaska,  this  7th  day  of  De- 
cember, 1955. 

/s/  WALTER  H.  HODGE, 

District  Judge. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Filed  December  7,  1955. 


[Title  of  District  Court  and  Cause.] 

No.  6725-A,  6726-A,  6727-A 

NOTICE  OF  APPEAL 

Notice  is  (liven  that  the  Empire  Printing  Com- 
pany, defendant  above  named,  appeals  to  the  United 
States  Court  of  Ai)peals  for  the  Ninth  Circuit  from 
the  final  judgment  entered  in  this  action  on  the 
7th  day  of  December,  1955,  and  from  the  whole 
thereof. 

Dated  at  Jmieau,  Alaska,  this  8th  day  of  Decem- 
ber, 1955. 

/s/  H.  L.  FAULKNER, 

/s/  ROGER  G.  CONNOR, 

Attorneys  for  Defendant. 

Supersedeas  and  cost  bond  fixed  at  $25,000.00. 
December  9,  1955. 

/s/  WALTER  H.  HODGE, 
Judge. 

[Endorsed]:     Filed  December  9,  1955. 


ITcurji  Uo(Jr)),  ct  at.  135 

[Title  of  District  Coiii-t  and  Cause.] 

No.   (y72r)-A,   (i72(J-A,   G727-A 
Consolidated  Cases 

SUPERSEDEAS  BOND  AND 
COST  BOND  ON  APPEAL 

Whereas,  the  above-named  a])])ellant,  Empire 
Printing  Comi)any,  a  Corporation,  has  appealed,  or 
is  about  to  appeal,  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  from  that  certain 
judgment  entered,  or  to  be  entered  hereafter,  in 
the  above-entitled  causes,  which  were  consolidated, 
on  the  28th  day  of  September,  1954,  and  fi-om  the 
whole  thereof,  and  from  the  court's  order  denying 
appellant's  motion  for  judgment  notwithstanding 
the  verdicts,  or  for  a  new  trial,  and  which  order 
overruling  appellant's  motion  is  dated  before  the 
entry  of  the  judgnuMit,  and  which  judgment  herein- 
above mentioned  is  in  favor  of  appellees  and  against 
the  appellant;  and. 

Whereas,  appellant  is  desirous  of  staying  the  ex- 
ecution of  the  judgment  aforesaid  pending  the  ap- 
peal and  final  determination  thereof,  and  the  appel- 
lant has  agreed  that  the  penal  amount  of  the  super- 
sedeas and  cost  bond  shall  be  $25,000.00, 

Now,  Therefore,  in  consideration  of  the  premises 
and  of  the  appeal,  we,  the  undersigned,  Empire 
Printing  Company,  a  corj^oration,  as  principal,  and 
Helen  T.  Monsen,  of  Jimeau,  Alaska,  and  William 
Prescott  Allen,  of  Jnneau.  Alaska,  as  sureties,  do 


I 


136  Empire  Printiyig  Co.  vs. 

lierebv  jointly  and  severally  undertake  and  promise 
and  acknowledge  ourselves,  our  succesors,  executors 
iind  administrators,  bound  in  the  sum  of  $25,000.00, 
that  appellant  Empire  Printing  Company,  a  cor- 
poration, will  satisfy  the  judgment  in  full,  together 
with  all  costs,  interests  and  damages  for  delay 
and  costs  of  appeal,  if  for  any  reason  the  appeal 
is  dismissed,  or  if  the  judgment  is  affirmed,  and  will 
satisfy  in  full  such  modification  of  the  judgment 
and  such  costs,  interests  and  damages  as  the  appel- 
late court  may  adjudge  and  award,  including  costs 
on  appeal.  This  obligation  is  binding  upon  the  suc- 
cessors, executoi's  and  administrators  of  the  prin- 
cipal and  sureties  hereto  and  it  shall  be  in  favor  of 
the  several  appellees,  their  heirs,  executors,  ad- 
ministi-ators  and  assigns. 

In  Witness  Whereof,  the  Empire  Printing  Com- 
pany, as  principal,  has  caused  this  bond  to  l)e 
executed  and  the  siu-eties  have  signed  their  names 
thereto,  all  on  this  7th  day  of  December.  1955. 

[Seal]  EMPIRE  PRIXTIXG 

co:mpaxy. 


Attest: 


By  /s,    HELEN  T.  AlOXSEX. 
President. 

/s^  X.  C.  BAXFIELD, 
Secretary, 

Principal. 

/s/  HELEX  T.  MOXSEX. 

/s/  WILLIA^I  PRESCOTT  ALLEX, 
Sureties. 


1 
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Executed  in  the  Presence  of: 

/s/  il.  L.  FAULKNER, 
/s/  LILA  FOSTER. 


United  States  of  Ameiica, 
Territory  of  Alaska — ss. 

Acknowledged  before  nic  this  7th  day  of  Decem- 
b('i%  1955,  at  Juneau,  Alaska,  by  Helen  T.  Monsen 
and  N.  C.  Banfield,  as  president  and  secretary,  re- 
spectively, of  the  above-named  Empire  Printing  Com- 
})any,  a  corporation,  as  its  free  and  voluntary  act 
and  deed. 

Witness  my  hand  and  official  seal  the  day  and 
year  hereinabove  first  written. 

[Seal] :        /s/  KATHRYN  ADA3IS, 

Notary  Public  for  Alaska. 

My  commission  expires:  May  15,  1956. 


United  States  of  America, 
Territory  of  Alaska — ss. 

This  certifies  that  on  this  7th  day  of  December, 
1955,  at  Juneau,  Alaska,  before  me,  the  undersigned, 
a  Notary  Public  for  xVlaska,  duly  commissioned 
and  sworn,  personally  appeared  the  above  named 
Helen  T.  Monsen  and  William  Prescott  Allen,  the 
sureties  who  executed  the  foregoing  bond  and  each 
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acknowledged  to  me  that  he  and  she  are  residents 
of  the  TeiTitory  of  Alaska,  o^^^lers  of  property 
therein,  and  that  they  are  each  worth  more  than 
the  sum  of  $25,000.00  over  and  above  all  debts 
and  liabilities,  exclusive  of  property  exempt  from 
execution,  and  that  neither  of  them  is  an  attorney, 
counsellor  at  law,  marshal,  deputy  marshal,  clerk 
of  any  court,  or  other  officer  of  any  court,  and  that 
they  are  qualified  in  every  respect  to  be  sureties  on 
the  foregoing  bond. 

Witness  my  hand  and  seal  on  the  day  and  year 
herein  first  above  written. 

[Seal]         /s/  KATHRYN  ADAMS, 

Notary  Pu])lic  for  Alaska. 

My  commission  expires:  Ma}'  15,  1956. 

Approved  and  appeal   allowed  this  9th   day   of 
December,  1955. 

/s/  WALTER  H.  HODGE, 
Judge  of  the  District  Court,  Territory  of  Alaska, 
Division  Number  One. 


United  States  of  America, 
Territoiy  of  Alaska — ss. 

We,  the  undersigned,  Helen  T.  Monsen  and  Wil- 
liam Prescott  Allen,  the  sureties  named  in  the  fore- 
going bond,  being  first  severally  duly  sworn,  de])ose 
and  sav: 
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That  we  iwv  holli  residents  <»1'  the  Ten-itorv  of 
Alaska  and  property  owners  therein,  and  that  we  are 
eaeh  worth  the  sum  of  nioic  tliaii  Twenty-Five 
'IMiousand  ($25,000)  Dollars  over  and  above  all  our 
Just  debts  and  liabilities  and  exelusive  of  j)roperty 
exeni})t  i'l-oni  exeeution,  and  that  neither  of  us  is  a 
niai-shal,  dejouty  marshal,  clerk  ol"  any  court,  or 
any  officer  of  any  court,  and  that  we  are  qualified  in 
all  respects  to  be  sureties  on  the  foregoing  bond. 

/s/  HELEN  T.  MONSEN, 

/s/  WILLIAM  PRESCOTT  ALLEN. 

Subscribed  and  sworn  to  before  me  this  7th  day  of 
December,  1955. 

[Seal]         /s/  KATHRYN  ADAJVIS, 

Notary  Public  for  Alaska. 

My  commission  expires:  May  15,  1956. 
[Endorsed]  :     Filed  December  9,  1955. 


[Title  of  District  Court  and  Causes.] 

Nos.  6725-A,  6726-A,  6727-A 

ORDER  EXTENDING  TIME  TO  PREPARE 
AND  FILE  TRANSCRIPT  AND  TO  PER- 
FECT APPEAL 

This  Matter  having  come  on  before  the  court 
upon  motion  of  the  defendant  for  extension  of 
time  of  an  additional  fifty  (50)  days  within  w^iich 
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to  file  a  transcript  of  record,  defendant 's  designation 
of  record  on  appeal,  and  defendant's  statement  of 
points  to  be  relied  upon  on  appeal,  and  it  appearing 
to  the  court  that  the  transcript  of  record  cannot  be 
completed  by  the  court  reporter  and  filed  within 
the  time  specified  in  the  rules, 

Now,  Therefore,  it  is  hereby  ordered  that  the 
defendant  be  and  it  is  hereby  granted  until  the  8th 
day  of  March,  1956,  within  which  to  file  herein  the 
transcript  of  record  on  appeal,  the  designation  of 
record  on  appeal,  and  the  statement  of  points  to 
be  relied  upon  by  defendant  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

Done  in  Open  Court  this  20th  day  of  December, 
1955. 

/s/  WALTER  H.  HODGE, 
Judge. 

Affidavit  of  Mail  attached. 

[Endorsed]  :     Filed  December  20,  1955. 
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In  the  IT.  S.  Distnct  Court  for  the  District  of 
Alaska,  Division  Nimiher  One,  at  Jiincaii 

No.  ()725-A 

ITENRY  RODEN, 

Plaintiff, 

vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 
No.  6726-A 

ERNEST  GRUENING, 

Plaintiff, 

vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 
No.  6727-A 

FRANK  A.  METCALF, 

Plaintiff, 

vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 

REPORTER'S  TRANSCRIPT  OF  RECORD 

Be  It  Remembered,  that  on  the  14th  day  of  No- 
vember, 1955,  Court  having  convened  at  10:00 
o'clock  a.m.,  at  Ketchikan,  Alaska,  the  above- 
entitled  causes,  having  previously  been  consolidated 
for  trial,  came  on  for  trial  before  a  jury;  the  Hon- 


142  Empire  Printing  Co.  vs. 

orable  TTalter  H.  Hodge,  United  States  District 
Judge,  presiding;  the  plaintiffs  appearing  by  Wen- 
dell P.  Ka3'  and  Buell  A.  Nesbett,  of  their  attor- 
neys; the  defendant  appearing  by  H.  L.  Faulkner, 
its  attorney;  respective  counsel  having  announced 
they  were  ready  for  trial,  empanelling  of  a  jury 
was  commenced. 

Court  recessed  until  2:00  o'clock  p.m.,  November 
14,  1955,  reconvening  as  per  recess,  with  all  parties 
present  as  heretofore,  and  empanelling  of  a  jury 
was  completed  and  the  jury  was  sworn  to  try  the 
causes;  whereupon,  the  jury  was  duly  admonished 
by  the  Court;  respective  counsel  stipulated  that, 
should  it  become  necessary  to  excuse  any  member 
of  the  jury  during  the  trial  of  the  causes,  they 
would  proceed  \^'ith  less  than  twelve  jurors ; 

Court  adjourned  until  10:00  o'clock  a.m.,  Novem- 
ber 15,  1955,  reconvening  as  per  adjournment,  with 
all  parties  present  as  heretofore  and  the  jury  all 
present  in  the  box;  opening  statements  were  made 
by  respective  counsel;  whereupon,  the  jury  was  ex- 
cused, and  Court  and  counsel  discussed  some  mat- 
ters of  law ;  whereupon,  Court  recessed  for  five  min- 
utes, reconvening  as  per  recess,  with  all  parties 
present  as  heretofore  and  the  jury  all  present  in  the 
box;  upon  plaintiffs'  motion  the  Court  excluded 
from  the  courtroom  all  witnesses,  [2*]  other  than  the 
parties  and  Mrs.  Helen  Monsen,  president  of  the 
defendant  company;  whereupon  the  following  pro- 
ceedings were  had : 

The  Court :     You  may  proceed. 

*Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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PLAINTIFFS'  CASE 

ERNEST  ({RUENING 

called  as  a  witness  on  bcliali*  of  tlie  ])laintiffs,  h(Mnf? 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Kay: 

Q.     Will  you  state  your  name,  please? 

A.     Ernest  (xruening. 

Q.     Will  you  state  where  your  residence  is,  sir? 

A.  My  residence  is  twenty-four  miles  north  of 
Juneau  at  Eagle  River  Landing. 

Q.  And  what  is  your  present  occupation,  busi- 
ness or  occupation,  sir? 

A.     I  am  a  writer  and  lecturer. 

Q.  Governor  Gruening,  you  are  a  former  Gov- 
ernor of  the  TeiTitory  of  Alaska,  are  you  not,  sir? 

A.     That  is  correct. 
B    Q.     And  when  were  you  first  appointed  as  Go\  - 
ernor  of  the  Territory? 

A.  In  December  of  1939.  I  took  office  on  Decem- 
ber 6th. 

Q.  Because  it  is  relevant  in  the  case  on  trial. 
Governor,  [3]  I  am  going  to  ask  you  briefly  to  give 
the  Couii:  and  jury  a  short  biogra])hical  sketch  of 
your  background  prior  to  your  appointment  as  Gov- 
ernor of  the  Territory,  if  you  will  do  that,  sir. 

A.     How^  far  back  shall  I  go? 
I   Q.    Well,  start  with  your  fii*st  job  or  education, 
sir,  and  bring  it  down  briefly. 

A.     After  graduating  from  school  and  college  and 
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professional  school,  I  decided  to  go  into  newspaper 
work,  and  I  started  in  as  a  reporter  on  a  Boston 
newspaper,  and  I  served  as  a  reporter  on  that  and 
other  papers  and  gradually  went  through  the  other 
stages  of  newspaper  work,  copy  desk  editing,  re- 
writing, and  then  became  city  editor  and  managing 
editor  of  a  Boston  paper,  and  in  the  subsequent 
years  my  vocation  was  that  of  a  newspaperman, 
and  I  was  the  editor  of  various  newspapers — ^the 
Boston  Traveler,  the  Boston  Journal,  the  New  York 
Post,  the  New  York  Tribune — and  the  New  York 
Nation,  a  weekly  magazine.  And  in  the  course  of  my 
journalism  I  became  very  much  interested  in  our 
relations  with  Latin  America  and  wrote  a  good  deal 
on  the  subject,  got  a  leave  of  absence  to  go  to  Mex- 
ico to  write  some  articles  for  Collier's  Magazine  and 
other  magazines,  and,  when  I  came  back,  decided 
to  write  a  book  on  Mexico,  which  was  published  in 
1928,  and,  largely  as  a  result  of  that  and  my  inter- 
est in  Latin  [4]  'America,  I  was  appointed  the  ad- 
viser to  the  United  States  Delegation  at  the  Sev- 
enth Inter-American  Conference,  usually  known  as 
the  Pan-American  Conference,  which  met  in  1933, 
and  where  we  established  what  has  become  since 
known  as  the  Good  Neighbor  Policy,  which  I  had 
advocated.  And,  I  think,  because  my  services  were 
deemed  satisfactory,  I  was  then  appointed  to  a  new 
position  which  had  been  created,  that  of  Director 
of  the  Division  of  Territories  and  Island  Posses- 
sions in  the  Department  of  the  Interior,  which  had 
supervision  over  the  Federal  relations  of  our  terri- 
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torit's  and  island  possessions — Alaska,  Hawaii, 
Puerto  Rieo,  the  Viro-in  Islands,  and  later,  until 
they  were  given  their  inde])endenee,  the  Philippines, 
and  several  lesser  islands,  incduding  the  United 
States  xintarctic  Service,  and  I  seiTed  there  for 
five  years  when  the  governorship  of  Alaska  became 
vacant,  and  during  those  five  years  as  Director  of 
Territories,  I  paid  two  visits  to  Alaska  and  had 
become  somewhat  familiar  with  its  problems.  At 
that  time  President  Roosevelt  asked  me  to  serve 
as  Governor,  and  that  is  how  I  came  to  be  a])- 
pointed. 

Q.  Who  was  your  predecessor,  sir,  as  Governor 
of  Alaska  l  A.     John  Weir  Troy. 

Q.  Now,  Governor,  after  your  appointment  by 
President  Roosevelt  were  you  confirmed  by  the 
United  States  Senate?  [5]  A.     Yes,  I  was. 

Q.     Was  that  confirmation  unanimous? 

A.  I  was  confimied  three  times,  at  the  end  of 
each  four-year  term;  the  terms  are  four  years  each; 
and  I  was  confirmed  each  time  by  unanimous  vote 
of  the  United  States  Senate. 

Q.  Your  second  appointment  came  in  what  year, 
sir? 

A.     The  second  appointment  came  in  1944. 

Q.     And  your  third  appointment? 

A.     In  1948.  Confirmation  came  the  next  year. 

Q.     And  you  served  until  what  time? 

A.     Until  April  10,  1953. 

Q.  Now,  in  your  capacity  as  Governor  of  Alaska 
during  the  years  1950,   '51  or  '52,  let's  say,  were 
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you  a  member  of  the  Territorial  Board  of  Road 
Commissioners,  of  the  Board  of  Road  Commission- 
ers for  the  Territory,  sir? 

A.  I  was  required  by  Territorial  law  to  be  a 
member,  chairman,  of  that  and  a  number  of  other 
boards.  That  was  only  one  of  some  dozen  boards 
which  the  Territorial  law^  required  me  to  serve  on. 

Q.  Were  you  a  member  of  the  Board  of  Road 
Commissioners  then  during  the  year  1951  and  the 
year  1952,  sir?  A.     I  was. 

Q.  During  the  year  1951  did  the  Board  of  Road 
Commissioners  engage  in  a  transaction  with  regard 
to  the  purchase  of  the  Ferry  Chilkoot?  [6] 

A.     It  did. 

Q.  And  will  you  state  briefly  what  that  trans- 
action was,   sir,  to  the  best  of  your  recollection? 

A.  There  was,  of  course,  a  missing  road  link  be- 
tween Southeastern  Alaska  and  the  Westward  part 
of  Alaska,  and  it  was  considered  desirable  to  estab- 
lish that  link  so  that  people  coming  southward  from 
the  Interior  of  Alaska,  or  having  gone  up  over  the 
highway,  and  wishing  to  go  to  Southeastern  Alaska, 
or  vice  versa,  only  to  go  up  from  Southeastern  to 
the  Interior,  would  have  a  service  that  would  take 
their  cars  and  enable  them  to  accompany  their  cars, 
which  they  could  do  in  no  other  way  except  through 
a  ferry  service. 

Q.  Well,  the  Board  of  Road  Commissioners  then 
did  purchase,  repair  and  place  in  operation  a  motor 
vessel  known  as  the  Chilkoot;  is  that  correct? 

A.     That  is  correct. 
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Q.     And  that  vessel  served  between  what  points? 

A.  Principally  between  Jnneau  and  Plaines  with 
side  tri])s  to  Skagway,  wliieli  was  also  dex)rived  of 
j)ractically  all  American  service  at  that  time. 

Q.  Now,  in  the  s])ring  of  the  year  1952,  Gover- 
nor, to  the  best  of  your  recollection,  did  the  Terri- 
toi'ial  Board  of  Road  Commissioners  face  some- 
what of  a  problem  in  connection  with  the  operation 
of  the  Ferry  Chilkoot?  [7]  A.     Yes,  they  did. 

Q.  And  w^ould  you  state  very  briefly  what  that 
problem  w'as? 

A.  Well,  the  problem  v^as  that  no  i^articular  ap- 
propriation had  been  made  for  the  feiTy  as  such, 
and  the  funds  to  operate  the  ferry  were  the  road 
funds,  the  funds  derived  from  the  revenues  of  the 
gas  tax,  which,  I  think,  at  that  time  was  tw^o  cents 
a  gallon,  and  this  fund  was,  of  course,  used  for 
road  construction  and  road  maintenance,  and  the 
Board  of  Road  Commissioners,  of  course,  consid- 
ered that  this  ferry  was  a  part  of  the  highway  sys- 
tem and  that  it  linked  two  unconnected  parts,  and 
so  they  determined  that,  as  these  fimds  being  used 
for  the  ferry  would  deprive  certain  other  sections 
of  the  use  of  road  monies  for  construction,  that  they 
would  use  the  revenues  as  they  came  in  for  the  sup- 
port of  the  ferry.  That  was  one  problem. 

Another  problem  was  the  fact  that  the  crews, 
naturally,  insisted  on  being  paid  whenever  they 
completed  their  tour  of  duty.  The  ferry,  as  I  recall 
it,  w^ould  go  twice  a  week  and  would  be  laid  up  for 
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a  day  or  two  at  each  end,  and,  when  the  crews  came 
back,  they  wanted  to  be  paid,  and  in  order  to  pay 
them  promptly  it  was  necessary  to  have  a  fund  of 
this  kind,  otherwise  they  wonld  have  to  go  through 
the  long  delay  of  having  vouchers  being  processed 
through  the  red  tape  of  our  government  proce- 
dure, [8]  and  so  that  was  considered  a  problem. 

Q.  Now,  Avas  that  problem — first,  let  me  ask, 
Governor,  who  were  the  other  members  of  the 
Board  of  Road  Commissioners  besides  yourself? 

A.  Henry  Roden,  then  Treasurer  of  the  Terri- 
tory and  former  Attorney  General  of  the  Territory, 
and  Frank  Metcalf,  the  Territorial  Highway  Engi- 
neer; both  of  them  elected  officials. 

Q.  Now,  did  the  Board  of  Road  Commissioners 
face  these  problems  concerning  the  operation  of  the 
Chilkoot  Ferry  in  a  meeting  in  the  early  part  of 
June,  1952,  to  the  best  of  your  recollection? 

A.     Yes,  they  did. 

Q.  And  that  meeting  was  on  or  about  June  5, 
1952,  was  it  not,  sir? 

A.     To  the  best  of  my  recollection. 

Q.  What  was  the  result  of  that  meeting  with  re- 
gard to  this  operation  of  the  Ferry  Chilkoot,  sir, 
if  any? 

A.  To  the  best  of  my  recollection  that  meeting 
determined  after  consultation  with  the  Attorney 
General  that  the  receipts  from  the  ferry  should  be 
deposited  in  a  bank  in  a  fund. 

Q.     And  what  use  should  be  made  of  it? 

A.     And  disbursed  for  the  operating  expenses  of 
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the  ferry,  flic  day  hy  day  \va<j:('  ])ayme]its  and  fo 

foi-tli.  [9] 

Q.  Now,  Governor,  was  any  question,  to  the  best 
of  your  recollection,  whatever  raised  by  anyone  as 
to  the  legality  of  this  particular  course  of  opera- 
tion, method  of  o])eration?  A.     None. 

Q.     Were  all  members  of  the  Board  present,  sir  ? 

A.     They  were. 

Q.  And  do  you  recall  what  the  vote,  if  any,  or 
tlie  measure  of  a])proval,  which  this  plan  rec(>ived, 
was  ? 

A.  Well,  there  was  no  difference  of  opinion  be- 
tween any  of  the  Board  members  or  the  Attorney 
General. 

Q.  Now,  so  far  as  you  know,  did  the — was  that 
plan  or  method  of  operation  placed  into  effect  there- 
after by  the  Board  of  Road  Commissioners  ? 

A.     It  was. 

Q.  Did  you — I  take  it  that,  being  in  the  position 
of  a  member  of  a  number  of  boards,  that  you  per- 
haps were  not  as  fully  familiar  with  the  day  to 
day  operations  of  the  Board  of  Road  Commissioners 
as  perhaps  the  Highway  Engineer  or  other  members 
might  be;  is  that  correct? 

A.  Well,  that  is  correct.  I  mean,  the  Highway 
Engineer  was  somewhat  closer  to  the  problem  than 
I  w^ould  be  as  a  Board  member,  and  the  Treasurer 
also. 

Q.  In  any  event,  sir,  do  you  recall  any  mention 
or  any  discussion  or  any  comment  or  problem  aris- 
ing in  connection  [10]  with  this  method  of  handling 
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the  Chilkoot  Ferry,  from  that  time  down  until  about 

the  25th  of  September,  1952? 

A.  Well,  after  the  plan  was  put  into  effect  it 
appeared  to  be  operating  smoothly,  and  I  heard  no 
comment  of  any  kind  until  the  publication. 

Q.  Was  there  anything  secret  or  any  attempted 
concealment  by  you  or  any  of  the  members  of  the 
Board  of  this  plan  which  had  been  placed  in  opera- 
tion? A.     Of  course  not. 

Q.  Now,  are  you  familiar,  Governor,  with  a 
newspaper  known  as  the  Alaska  Daily  Empire,  pub- 
lished by  the  Empire  Publishing  Company  in 
Juneau,  Alaska  1  A.     Yes,  I  am. 

Q.  Did  you  have  occasion  to  see  the  edition  of 
the  Daily  Alaska  Empire  for  the  day  of  September 
25,  1952?  A.     Yes,  I  did. 

Q.  I  will  hand  you  an  item  and  ask  you  what  it 
is,  sir.  Is  it  a  copy  of  the  front  page  of  the  Daily 
Alaska  Empire  for  that  date  ? 

A.  That  is  the  front  page  of  the  Empire  of  that 
date. 

Q.  And  is  it  a  line-run  copy  of  the  paper,  so  to 
speak,  of  the  paper  purchased  by  you  at  or  about 
the  time  ?  A.     It  is  the  same. 

Q.  You  have  seen  other  copies  of  the  issue  of 
that  day,  have  you  not  ?  [11]  A.     Oh,  yes. 

Q.  Is  it  identical  with  the  general  run  of  the 
papers  of  that  day?  A.     It  is. 

Mr.  Kay:  I  will  ask  that  this  be  offered  in  evi- 
dence if  there  is  no  objection.  (Handing  proposed 
exhibit  to  defendant's  counsel.) 
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I  was  goiiijj:  to  offci-  tile  Ci-oiit  ]kvj:o,  Ijiit  ]\lr. 
Faulkner  pointed  out  tliat  thei-e  is  a  hiicf  eontiinia- 
tion  of  one  of  the  articles,  whicli  is  involved  in  the 
defense  although  not  in  the  ])laintiffs'  ease,  on  Page 
5,  so  I  am  going  to  offer  the  complete  edition  rather 
than  the  front  page  only. 

Q.  (By  Mr.  Kay)  :  Does  this  appear  to  be  a 
true  and  com])lete  copy  to  the  best  of  your  knowl- 
edge of  the  edition  of  the  Empire  for  the  25th  of 
September,  1952  ?  A.     Yes,  it  is. 

Mr.  Kay :     I  will  offer  it  in  evidence. 
The  Court:     I  presume  there  is  no  objection? 
Mr.  Faulkner:     No;  no  objection. 
The  Court :     It  may  be  admitted. 
The  Clerk :     This  will  be  Plaintiffs'  Exhibit  Num- 
ber 1. 

(Whereupon,  the  jury  was  duly  admonished, 
and  the  trial  was  recessed  until  2:00  o'clock 
p.m.,  November  15,  1955,  and  resumed  as  per 
recess,  with  all  parties  present  as  [12]  hereto- 
fore and  the  jury  all  present  in  the  box;  the  wit- 
ness Ernest  Gruening  resumed  the  witness 
stand,  and  the  Direct  Examination  by  Mr.  Kay 
k  was  continued  as  follows:) 

Mr.  Kay:  Your  Honor,  at  this  time,  in  view  of 
the  rule  that  the  exhibits  should  be  read  to  the  jury 
while  the  witness  is  on  the  witness  stand,  I  am  going 
to  read  the  exhibit  that  we  have  offered  in  evidence, 
such  portions  of  it  as  I  desire  to,  and  of  course,  Mr. 
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Faulkner  has  the  right  to  read  any  portions  that  I 

do  not  read. 

The  Exhibit  No.  1  is  the  front  page  of  the  Alaska 
Daily  Empire  for  September  25,  1952.  As  you  can 
see,  the  headline  is  "Bare  'Special'  Ferry  Fund." 
Then  across  the  left-hand  margin  runs  a  headline 
"Reeve  Eaps  Graft,  Corruption,"  and  under 
neath  that  is  a  photostatic  copy  of  a  check  signed 
"Chilkoot  Ferry,  Robert  E.  Coughlin,"  drawn  on 
B.  M.  Behrends  Bank,  Juneau,  Alaska.  That  check 
reads  as  follows:  "No.  49.  Juneau,  Alaska,  20  Au- 
gust, 1952.  Pay  to  the  order  of  Steve  Larsson 
Homer.  $398.04,"  and  spelled  out,  "Three  Hundred 
Ninety-eight  and  04/100  Dollars.  Chilkoot  Ferry, 
Robei-t  E.  Coughlin." 

Beneath  that  check  appears  the  following  in 
rather  heavy  small  type :  ' '  Shown  above  is  a  photo- 
static copy  of  a  check  drawn  on  the  special '  Chilkoot 
Ferry'  account  and  signed  by  Robert  E.  Coughlin. 
The  check  is  in  payment  of  wages  to  Steve  Larsson 
Homer,  then  an  employee  of  the  Territory  [13] 
serving  aboard  the  MV  Chilkoot.  This  is  but  one  of 
a  number  of  checks  so  drawn  since  the  special  ac- 
count w^as  opened  at  the  B.  M.  Behrends  Bank. 
Auditor  Neil  Moore  requested  a  statement  of  the  ac- 
count showing  deposits  and  disbursements,  but  was 
told  by  bank  officials  that  the  bank  would  give  him 
no  detailed  information  concerning  the  account." 

Then  the  subheading  on  the  right-hand  part  of 
the  paper  covering  three  columns  reads  as  follows: 
"Gruening,  Metcalf,  Roden  Divert  'Chilkoot'  Cash 
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to  Private  Bank  Account."  Beneath  tliat:  "Auditor 
Neil  Moore  and  Assistant  Attoi-ney  (Jeneral  John 
Diniond  Halt  Payments  from  Fund.  By  Jack  I). 
J)aum."  The  article  reads  as  follows:  "To  avoid 
paying  territorial  money  into  the  general  fund  as 
j)rovided  by  lav^',  Governor  Gniening,  Treasurer 
Roden  and  Highway  Engineer  Frank  Metcalf  have 
set  up  a  'si^ecial  fund'  at  a  Juneau  bank,  territorial 
auditor  Neil  Moore  disclosed  today." 

Subheadline:  "Illegal  Payments."  "The  'special 
fund,'  which  dates  back  to  early  last  year,  is  in  the 
B.  M.  Behrends  bank  under  the  name  'Chilkoot 
Ferry —  by  Robert  E.  Coughlin.'  Into  it  have  gone 
the  receipts  from  the  operation  of  the  ferry  which 
was  purchased  by  the  Territory"  in  May,  1951,  and 
there  have  been  thousands  of  dollars  of  illegal 
receipts  and  disbursements  recorded  in  the  fund  to 
date,  Moore  charged. 

"After  learning  of  the  unauthorized  account  [14] 
late  last  month,  Auditor  Moore  and  assistant  at- 
torney general  John  Dimond  ordered  the  bank  to 
stop  payment  on  all  checks  drawn  against  the  ac- 
count. 

"The  case  closely  parallels  that  of  Oscar  Olson, 
former  teiTitorial  treasurer  who  is  now  serving  a 
prison  term  at  McNeil's  Island  penitentiary  for 
^dolating  the  law  in  the  receipt  and  disbursement  of 
public  funds."  Then  it  goes  on. 

I  am  stopping  now  at  the  end  of  the — one,  two, 
three — fourth  paragraph  in  order  to  avoid  burden- 
ing" the  record  here,  and  down  to  the  continuation 
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of  the  story  on  Page  2,  and  I  mil  read  to  yon  the 
last  two  paragraphs  of  the  article:  ''Since  then 
there  has  been  no  further  action  in  the  case.  Any  in- 
vestigation to  determine  the  extent  to  which  the  law 
has  been  broken  now  rests  presumably  with  the  U.  S. 
district  attorney,  P.  J.  Gilmore,  Jr.,  who  said  last 
night  he  is  the  sole  prosecuting  officer  in  this  divi- 
sion for  territorial  and  federal  criminal  cases. 

' '  The  Empire  learned  of  the  unprecedented  trans- 
action when  Homer  told  the  story  to  a  reporter." 
— "when  Homer  told  the  story  to  a  reporter." 

Now^,  then,  also  there  is  on  the  front  page  a  bold- 
faced editorial,  two-column  editorial,  running  the 
length  of  the  page,  more  or  less  on  the  left-hand 
center  of  the  page,  beneath  the  photostatic  copy  of 
the  check,  headed  in  black  print,  "Start  Talking, 
Boys  (An  Editorial).  Disclosed  in  [15]  today's 
Empire  is  a  story  almost  too  fantastic  for  belief, 
but  the  facts  have  been  personally  verified  by  both 
the  territorial  auditor  and  assistant  attorney  gen- 
eral." 

I  am  stopping  reading  and  going  on  down  here  to 
the — one,  two,  three,  four,  five,  six,  seven,  eight — 
ninth  paragraph  of  the  editorial  which  reads  as  fol- 
lows: "If  this  method  of  by-passing  the  law  is  ac- 
ceptable to  the  attorney  general  and  the  U.  S.  dis- 
trict attorney,  why  is  it  not  possible  for  every  de- 
partment head  who  finds  himself  running  over  his 
appropriation  to  set  up  'special  funds'  from  the 
money  his  office  takes  in?" 

And  skipping  then  to  the  final  paragraph  of  the 
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editorial  which  reads  as  follows:  "Oscar  Olson  sits 
today  in  liis  prison  cell,  dreaming  of  the  days  when 
he  thought  territorial  laws  were  only  foi-  the  under- 
lings. ' ' 

Of  course,  the  entire  editorial  will  be  before  you, 
ladies  and  gentlemen,  the  entire  paper,  and  you 
can  examine  any  other  portions  of  it.  I  merely 
wanted  to  bring  out  those  particular  portions  by 
reading  them  at  this  time.  Mr.  Faulkner  can  read 
the  balance  if  he  wants  to,  or  it  will  be  available  to 
you  in  your  deliberations  to  read  the  entire  article 
as  of  course  you  will  probably  want  to  do. 

Q.  (By  Mr.  Kay):  Governor  Gruening,  I  will 
hand  you  Exhibit  No.  1.  Now%  Governor,  will  you 
tell  the  Court  and  jury  please  in  your  own  words 
what  your  reaction  was  w^hen  you  [16]  first  saw  the 
edition  of  the  Alaska  Daily  Empire  for  Thursday, 
September  25,  1952? 

A.  I  was  terribly  shocked.  I  was  deeply  dis- 
turbed. 1  felt  as  if  a  pile  driver  had  suddenly  hit 
me  on  the  head. 

Q.  Governor,  referring  to  the  headline,  the  ban- 
ner headline,  w^hich  reads  ''Bare  'Special'  Ferry 
Fmid,"  can  you  state  whether  or  not  that  headline 
is  true  or  false?  A.     False. 

Q.  What  is  there  about  that  headline  which  is 
false,  sir? 

A.  Well  the  word  "Bare,"  as  if  something  secret 
and  concealed  had  been  exposed  and  brought  to 
light;  the  quotation  marks  around  the  w-ord  "  'Spe- 
cial,' "  as  if  there  were  something  very  extraordi- 
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nary  and  sinister  about  it ;  and  the  size  of  the  type. 

I  had  never  seen  larger  type  than  that  used  for  any 

story  in  the  Empire;  the  largest  type  they  had,  I 

suppose. 

Q.  How  long  have  you  lived  in  Juneau,  Gov- 
ernor? A.     Since  1939. 

Q.  You  have  read  the  Empire  almost  daily,  have 
you  not?  A.     Yes. 

Q.  Have  you  ever  seen  them  use  any  larger  type 
than  that  for  even  a  declaration  of  war,  Pearl  Har- 
bor, the  end  of  the  war  in  Europe,  or  any  other 
time? 

A.  I  don't  recall  that  they  ever  used  any  larger 
type  for  any  story,  no  matter  what  its  importance, 
to  the  best  of  [17]  my  recollection. 

Q.  All  right,  sir.  Now  I  refer  you  to  the  sub- 
headline  ^' Reeve  Raps  Graft,  Corruption"  and  a 
photostatic  copy  of  the  check  appearing  immediately 
under  it.  Can  you  comment  on  the  accuracy  of  that 
subheadline  and  its  position  in  relationship  to  the 
check  ? 

A.  Well,  anybody  looking  at  this  paper  as  a 
whole  concluded,  as  I  did  when  I  first  saw  it,  that 
the  graft  and  coiTuption  and  the  picture  of  the 
check  were  all  part  of  the  same  story.  Any  time  you 
reproduce  a  photostatic  copy  of  a  check,  it  is  clearly  I 
intended  to  convey  that  this  check  has  been  un- 
earthed and  that  it  was  kept  a  dark  secret  and  tliat 
this  is  a  proof  of  graft  and  corruption.  That  is 
what  I  got  out  of  it. 
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Q.  Can  you  eominont,  sir,  on  th(>  heading,  the 
lu^adline  which  appears  over  11m'  i-ight-liand  tliree 
cohnnns  of  tlie  paper,  sublieadline,  ''Gruening,  Mct- 
CalF,  Roden  Divert  'diilkoot'  Cash  to  Private  Bank 
Account'"?  State  wliether  that  headline  is  false 
or  an  accurate 

A.     It  is  false. 

Mr.  Faulkner:  If  the  Court  please,  just  a  mo- 
ment. I  don't  like  to  interrupt  and  I  don't  mind  too 
much  having  Governor  Gruening  state  his  impres- 
sions, but  I  think  that  these  questions  are  not 
proper.  In  considering  the  matter  of  what  is  libel 
in  a  ]>ublication  of  a  news])aper  the  whole  [18]  ar- 
ticle, headlines  and  all,  must  be  read  together.  And, 
if  the  Court  has  any  doubt  about  this,  I  would 
like  to 

The  Court:  I  have  no  doubt  about  that,  counsel. 
The  jury  will  be  instructed  that  the  whole  article 
must  be  read  together.  However,  the  witness  can  state 
whether  certain  portions  of  the  article  are  true  or 
false 

Mr.  Kay:  That  was  all  that  I  was  attempting 
to  do,  your  Honor. 

The  Court:     and  may  explain  wherein  it  is 

true  or  false. 

Mr.  Faulkner:  Yes;  but  you  can't  say  whether 
a  headline  is  true  or  false  unless  it  is  in  i-elation  to 
the  article  itself,  because  the  Court  of  Appeals  lias 
held  in 

The  Court :  The  witness  is  referring  to  the  article 
itself.    I  think  he  may  explain. 
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A.  Well,  that  is  false.  Gruening,  Metcalf  and 
Roden  did  not  divert  anything  to  a  private  bank 
account.  It  was  a  public  account  held  for  the  pur- 
pose of  paying  public  expenses  on  a  publicly  run 
enterprise.  There  was  nothing  private  about  it.  And 
the  word  "Divert"  clearly  implies  that  there  was 
something  crooked  and  underhanded  about  it. 

Q.  (By  Mr.  Kay)  :  In  other  words,  "divert" 
ordinarily  implies  a  turning  into  channels,  I  believe 
the  dictionary  definition  would  be,  other  than  those 
that  are  proper  and  legitimate.  Am  I  correct  ?  [19] 

A.  You  are  absolutely  right.  That  is  what  I 
gathered. 

Q.  Now,  Governor,  I  will  refer  you  down  to  the 
body  of  the  article  and  call  your  attention  par- 
ticularly to  the  third  paragraph — no — the  fourth 
paragTaph  of  the  article  itself  by  Jack  D.  Daum, 
the  seventh  column  of  the  front  page:  "The  case 
closely  parallels  that  of  Oscar  Olson,  former  ter- 
ritorial treasurer  who  is  now  serving  a  prison  term 
at  McNeil's  Island  penitentiary  for  violating  the 
law  in  the  receipt  and  disbursement  of  public  funds." 
And  I  ask  you  whether  that  statement  is  true  or 
false,  sir? 

A.  Oscar  Olson  was  sent  to  jail  because  he  was 
a  thief.  He  stole  public  money.  And  this  story  says 
that  our  case  closely  parallels  it.  It  is  just  as  false 
as  anything  can  be. 

Q.  Is  that  parallel — I  have  noted  that  that  par- 
allel is  again  repeated  in  the  editorial  "Start  Talk- 
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mg,  Boys";  is  tlint  foi-rcct,  the  last  parac:ray)h  of 

that  editorial? 

A.     Yes.   Well,  that  also  isn't  correct. 

Q.  Fs  that  a  true  or  false  ini])licati()Ti  contained 
in  that  last  paragraph  of  the  editorial  ahont  Oscai* 
Olson? 

A.  I  think  the  implication  is  false  in  t\v<»  ways. 
In  th(>  first  place  it  again  draws  the  parallel  with 
Oscar  Olson  sitting'  in  his  cell;  ])ut  it  gcx^s  oii  to 
say,  "dreaming'  of  the  days  when  he  thought  ter- 
ritorial laws  were  only  for  [20]  the  underlings." 
That  isn't  what  Oscar  Olson  went  to  jail  foi-,  for 
thinking  that  law^s  w^ere  made  only  for  the  under- 
lings. Pie  went  to  jail  because  he  embezzled  money, 
thousands  of  dollars,  and  stuck  them  in  his  own 
pocket  and  spent  them.  That  is  why  he  went  to  jail. 

Q.  Now,  Governor,  we  have  gone  over  these  items 
in  stories  and  the  editorial  to  which  I  have  called 
attention.  I  call  your  attention  to  the  next  to  the 
last  paragraph — will  you  turn  to  the  second  page  of 
the  issue  of  September  25th,  Governor — the  next 
to  the  last  paragraph  of  the  article  over  here  in  the 
sixth  column — eighth  column,  pardon  me.  That  para- 
graph reads:  "Since  then  there  has  been  no  further 
action  in  the  case.  Any  investigation  to  determine 
the  extent  to  which  the  law  has  been  broken  now^ 
rests  presumably  with  the  U.  S.  district  attorney, 
P.  J.  Gilmore,  Jr.,  who  said  last  night  he  is  the  sole 
prosecuting  officei'  in  this  division  for  territorial 
and  federal  criminal  cases."  Can  vou  state  whether 
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or   not   that    paragraph    conveys    a   true    and   ac- 
curate  

A.  Well,  it  is  perfectly  clear  that  that  was  a 
paragraph  planted  to  convey  the  intent  of  crimi- 
nality. Mr.  Gilmore  hadn't  said  anything  about  the 
case,  but  the  writer  said,  ^'Any  investigation  to  de- 
termine the  extent  to  which  the  law  has  been  broken 
now  rests  presumably  with  the  U.  S.  district  at- 
torney, P.  J.  Gilmore,  Jr.,"  and  the  writer  [21]  of 
course  knew  that  the  U.  S.  District  Attorney  was  the 
man  who  would  prosecute  criminal  cases,  but  Mr. 
Gilmore  didn't  say  that.  He  merely  is  quoted  as 
saying  that  he  would  be  the  only  prosecuting  officer 
if  it  were  a  criminal  case. 

Q.  For  all  Territorial  and  Federal  criminal 
cases. 

A.  This  is  dragged  into  give  the  impression  very 
definitely  that  a  crime  had  been  committed  and  that 
we  had  committed  the  crime. 

Q.  And  now.  Governor  Gruening,  as  a  result  of 
this  publication  of  this  article,  articles,  and  edi- 
torial and  the  layout  of  the  Empire  on  this  par- 
ticular occasion  of  September  25,  1952,  you  have 
already  said,  I  believe,  that  you  suffered,  or  that  you 
were  shocked  and  highly  disturbed  by  this.  What, 
if  any,  effect  did  that  have  on  your  mental  attitude, 
Governor,  your  mental  feelings,  let  us  say  ? 

A.  Well,  I  felt  in  a  daze,  as  if  I  had  been 
charged,  and  I  had  been  charged  before  the  whole 
world  in  the  most  extensive  manner,  the  whole  front 
page  that  was  visible,  of  being  a  criminal  and  por- 
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triiycd  to  my  fVIlow  citizens  not  only  in  Alnska  hut 

"Outside"  as  having  been  guilty  of  a  erinic 

Q.  Governor,  do  yon  feel  that  you  suifered  dam- 
age to  your  i'e])utation  by  reason  of  the  publication 
of  the  Juneau,  [22]  Alaska,  Daily  Em[)ire  of  Sep- 
tember 25,  1952? 

A.  No  question  about  it.  Many  people  believe 
everything  they  read  in  a  newspaper,  and,  certainly, 
wlien  it  is  presented  in  this  kind  of  a  form,  few  jjco- 
])le  could  overlook  it. 

Q.  How  long  had  you  been  in  ])ublie  life,  sir, 
])rior  to  this  jmblieation  of  September  25,  1952  ? 

A.  I  had  been  contimiously  in  public  life  for 
eighteen  years. 

Q.  Had  you — I  presume  during  that  })eriod  you 
had  had  your  share  of  criticism  of  one  kind  or  an- 
other? A.     Oh,  yes,  certainly. 

Q.  Had  you  ever  before,  Governor,  had  an  ac- 
cusation comparable  or  in  any  way  comparable  to 
this  leveled  at  your  reputation?  A.     Never. 

Q.  Governor,  do  you  feel  that  you  suffered  any 
damage  to  you  in  your  capacity  as  a  public  official, 
as  Governor  of  the  Territory  of  Alaska,  sir  ? 

A.  Well,  the  most  important  thing  that  a  public 
official  has  is  public  confidence,  the  confidence  of 
the  public,  the  confidence  of  superiors,  the  confidence 
of  his  associates,  here  and  in  Washington,  and  that 
confidence  certainly  was  shaken  by  an  article  of  this 
kind  by  a  paper  presumably  responsible,  the  leading 
paper  in  the  capital,  the  only  daily  paper,  the  capi- 
tal of  the  [23]  Territory. 


162  Empire  Printing  Co,  vs. 

(Testimony  of  Ernest  Gruening.) 

Q.  Now,  at  an  earlier  point  in  your  examination, 
Governor  Gruening,  you  referred  to  this  as,  I  forget 
your  words,  the  last  straw  or  the  climax  of  a  cam- 
paign Avhich  had  been,  you  felt  had  been,  waged 
against  you  by  the  Empire  over  a  period  of  years. 
Am  I  correct  in  that?  A.     That  is  correct. 

Q.  I  wonder  if  you  could  give  us  a  few  examples 
of  this  campaign  from  your  best  recollection. 

A.  Well,  of  course  this  campaign  extended  over 
a  period  of  ten  years,  more  or  less,  and  the  Empire 
missed  practically  no  opportunity  to  denounce  me, 
criticize  me,  to  find  fault  with  everything  that  I  did, 
almost  everything,  certainly,  and  to  imply  that  my 
motives  were  base,  that  I  was  intellectually  dis- 
honest, that  I  wasn't  sincere  in  Avhat  I  was  trying 
to  do.  This  was  universally  known  in  Juneau,  that 
that  was  the  attitude  of  the  Empire.  And,  even  at 
times  when  what  I  did  was  in  agreement  with  poli- 
cies of  the  Empire,  they  would  find  an  opportunity 
to  find  fault.  There  w^as  a  period  when  for  some 
reason  of  their  own  they  actually  left  my  name  out 
of  every  news  story  for  a  considerable  period,  re- 
ferring to  me  only  as  the  Governor,  whereas  every- 
one else  in  the  story  would  be  mentioned  by  name. 
Now,  I  don't  know  just  what  the  purpose  of  that 
was,  but  it  certainly  wasn't  a  friendly  [24]  purpose. 
It  showed  a  certain  very  definite  animosity  without 
any  question,  and  that  continued  for  some  time. 

Q.  I  believe  that  at  my  request,  Governor,  you 
culled  out  a  few  newspapers,  which  you  were  able 


I 


Henry  Roden,  et  al.  163 

(Testimony  of  Ernest  Gruciiiiifj;.) 
to  find  and  which  were  avaihil)le  to  you,  to  (hiiioii- 
strate  this  testimony  that  there  was  a  considerable 
period  of  time  vvlien  the  Empire  instead  of  referring 
to  you  by  your  i^iven  name  referred  to  you  only  as 
the  Governor  of  Alaska? 

A.     That  is  correct.  It  lasted  some  time. 

Q.  I  will  hand  you  a  "roup  of  newsy)apers  and 
ask  if  you  will  examine  them  and  eithei-  mark  them, 
or,  if  they  are  already  marked,  you  need  not  do  so, 
but.  if  they  are  not  marked  with  references,  will 
\'ou  mark  them,  sir?  Just  mark  them,  and  then  T 
will  ask  about  them. 

A.    Well,  here  is  a  story. 

Q.  You  need  not  discuss  the  story,  sir.  If  you 
will  just  mark  them,  then  I  will  bring  them  to  the 
jury's  attention, 

A.     That  one  is  marked. 

Q.  While  you  are  examining  those  others,  per- 
haps I 

Mr.  Kay:  I  am  sorry,  I  should  offer  these  to 
you  (handing  proj^osed  exhibits  to  defendant's 
counsel). 

The  Court :  For  identification  refer  to  the  dates, 
counsel. 

Mr.  Kay:  I  will,  and  I  am  going  to  also  offer 
them  [25]  all  as  one  exhibit. 

The  Court:  I  mean,  as  the  witness  identifies 
them, 

A.  Now,  I  want  to  say,  add,  that  these  deletions 
of  my  name  did  not  merely  occur  in  stories  written 
in  tJie  Empire  office.  They  went  so  far  as  to  include 
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Tostiniony  of  Er«e:?t  Omening. "^ 
offorinsr  this  ;\s  aiiy  objtM*tion  to  their  faihiiv  to 
print  your  luuno  but  mer\»ly  ai>  an  exainnle  of  tht»ir 
journalistio  praotioe? 

A.  Well,  it  was  an  example  of  their  aititiut  u> 
leave  n\y  name  out  whenner  }H\ssibK\  often  to  omit 
an  im^Hirtant  paniei^^ition  that  I  niisrht  have  hati 
in  publie  atfaii*s  so  as  to  liejiy  the  publie  the  evi- 
vlemv  of  that  |v;u*tieij>;\tion  and  to  emphajuxe  un- 
favonible  things. 

I  nMUt^mlvr  one  ease  in  |^>{\rtienlar,  whieh  is  not 
exaetly  the  s^une  but  it  is  |>«\raUel  in  motive,  Then^ 
was  an  important  hearimr  of  a  Oonirix'ssional  eim^ 
niittee,  the  Oomn\ittee  on  l^iblie  L;\nds,  whieh  eame 
to  Alaska,  I  believe,  in  the  late  winter  of  1JK">2,  if 
my  iveolleetion  is  not  wivng  as  to  the  date.  This 
eommittee  was  tryinir  ti>  study  what  was  wivuii'  with 
our  land  laws  and  ti^  undertake  a  drastie  ivvision. 
1:  was  an  impiu-iani  I'ouuniitee.  It  held  i^nly  iwi> 
lioarinus  in  Alaska,  one  in  elu!io:iu  and  one  in  Au- 
ehorauo.  An^i  1  was  the  tlrst  and  prineipal  wiiiu^ss 
and  I  appt^ired  anil  tt^stitied  at  some  KMiiith,  |h»S' 
sibly  tliree-quarters  y.'^i  an  hour,  and  I  was  t'ollowetl 
bv  [i!T]  a  distinuuisluHl  citirtMi  of  Juiu^au,  who  hap- 
pens  to  be  Mr.  Hert  Faulkner,  eouusel  t\u'  the  op- 
posiui:-  siili\  and  Mr.  l'\nilkiuM-  bepiu  his  testinu>ny 
b\-  sayinu'  that  I  had  ro\ei-ed  the  subjeet  so  well  autl 
Si>  eiHuplett^y  that  thtM-e  was  vc:\\\\  little  i>r  nothin^i? 
for  him  left  to  sa\ .  and  t>n  \  a  nous  otvasions  duriuii: 
1  his  testimony  he  rrpi^aied  that;  \w  said  it  several 
Ittimi^s;  but,  tinally.  i^ettin^;  wanni-d  up.  \w  did  speak 
at    sv>me   lonuth.   That    lu^irim;'   was  eoxeit^l   b\'    the 
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Empire  by  Mr.  Jack  Daum.  My  appearance  was 

never  mentioned.  Mr.  Faulkner's  was  mentioned  at 

considerable   length,   althougli  he  came  along  and 

said  he  agreed  with  and  approved  everything  I  had 

said. 

Q.  In  other  words,  then,  as  far  as  the  puj^lic 
went,  if  they  read  the  Empire,  you  never  were  at  the 
hearing  ? 

A.  I  might  just  as  well  not  have  been  there,  al- 
though I  was  the  principal  witness. 

Mr.  Kav:  Now,  I  don't  want  to  take  the  time  of 
the  Court  or  of  the  jury  to  read  all  of  these  ex- 
amples. I  am  going  to  offer  them.  I  have  already 
shown  them  to  Mr.  Faulkner.  They  are  offered  only 
for  this  one  purpose,  of  showing  the  omission  of  the 
name  Gruening  or  Ernest  Gniening  entirely  from 
the  columns  of  the  Alaska  Daily  Empire  and  refer- 
ence to  him  only  as  the  Governor,  Alaska's  Gover- 
nor or  Governor  of  Alaska.  I  am  offering  them  only 
for  that  purpose. 

The  Court:  Any  objection,  considering  the  pur- 
pose [28]  of  the  offer? 

Mr.  Faulkner:     No  objection. 

The  Court:  It  may  be  admitted  for  that  pur- 
pose. 

Mr.  Kay :  Six  cojoies  of  the  Alaska  Daily  Empire, 
one  exhibit. 

The  Court:  Could  you  attach  them  together  as 
an  exhibit? 

The  Clerk :  Six  copies  of  the  Empire  are  marked 
Plaintiffs'  Exhibit  No.  2. 
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Mr.  Kay:  As  1  said,  I  \\\\\  not  goiiitj:  to  i-c.-id 
tliesc.  You  will  have  an  oitportuiiity  to  read  tlicin. 
They  will  be  aniont;-  tlic  exliibits  tliat  you  will  hv 
allowed  to  take  witli  you,  and  tliey  are  offered  for 
that  puipose,  to  sliow  tlie  Kni[)ire,  foi-  whatever 
r(>as()n  you  may  conclude,  adoj)ted  this  rather  pe- 
culiar practice. 

Q.  (By  Mr.  Kay)  :  Now,  alonu,-  tlie  same  lines. 
Governor,  I  believe  you  testitied  at  one  point  there 
that  even  in  Associated  Press  stories  I'loni  outside 
Alaska  that  the  Empire  deleted  your  name;  is  that 
correct?  A.     That  is  correct ;  yes. 

Q.  I  will  show  you  a  ])hotostatic  copy  of  a  por- 
tion of  the  front  pajice  of  the  Alaska  Daily  Em])ire 
for  June  26,  1946,  and  ask  you  if  the  right-hand 
column  contains  an  Associated  Press  story? 

A.     That  is  true ;  yes.  [29] 

Q.  Did  that  same  story  a])i)ear  elsewhere  in  the 
j)ress  of  the  Territory  of  Alaska? 

A.     Yes.    It  ap])eared  throughout  the  Teriitory. 

Q.  Did  it  appear  ijarticularly  in  the  Ketchikan 
Chronicle  for  June  26,  1946?  A.     It  did. 

Q.  Is  this  a  carbon  copy,  a  true,  correct  carbon 
copy,  of  that  same  release  as  appeared  in  the 
Ketchikan  Chronicle  for  that  date? 

x\.     Yes;  the  date  being-  June  26,  1946. 

Mr.  Kay:  I  ^Yi^l  offer  these  in  evidence  as  Plain- 
tiffs' Exhibit  3  (handing-  to  defendant's  counsel). 
There  ])eing  no  objection,  your  Honor,  I  will  offer 
it  as  Plaintiff's  Exhibit  3. 
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The  Court:     It  may  be  admitted. 

Clerk  of  Court:  So  marlced  as  Plaintiff's  Ex- 
hibit 3. 

Mr.  Kay:  I  think  I  Avill  take  the  time — it  is 
very  short — to  read  this  to  the  jury  because  I  find 
it  rather  amusing  myself.  The  Associated  Press 
story  that  appeared  in  the  Ketchikan  Chronicle 
reads  as  follows : 

''Washington  (AP) — Secretary  of  the  Interior 
J.  A.  Krug  said  yesterday  he  plans  to  visit  Alaska, 
probal^ly  in  August,  but  declined  comment  on  criti- 
cism of  Governor  Gruening's  trip  here  with  a  dele- 
gation seeking  air  service  to  the  Territory.  [30] 

"Krug  was  asked,  at  a  press  conference  for  com- 
ment on  the  statement  by  Senator  Mitchell  (D- 
Wash.)  that  he  would  ask  for  an  investigation  of 
Gruening's  participation  in  the  flight  from  Anchor- 
age here  by  an  Alaskan  group  seeking  a  direct 
mid- west  Alaska  air  route. 

' '  Members  of  the  group  said  they  opposed  a  direct 
line  from  Seattle  to  the  orient.  Gruening  said  yes- 
terday the  Alaskans  would  not  oppose  the  Seattle 
line  if  they  could  have  direct  mid-west  connections. 

"The  Anchorage  Chamber  of  Commerce  organ- 
ized the  trip.  Gruening  said  each  person  in  the 
party  paid  his  own  way." 

Here  is  the  story  that  appeared  in  the  Daily 
Alaska  Empire: 

"Washington,  June  26. — Secretary  of  the  In- 
tei'ior  J.  A.  Krug  sa3^s  he  plans  to  visit  Alaska, 
pro]:)abh^  in  August,  but  declined  comment  on  criti- 
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cisni  of  tlu'  Alaskini  (iowMimr's  trip  lici-c  witli   a 

(Iclcuntion  sookin,[>-  air  s('i-\  icr  to  tlic  Torritoi'v. 

"Kru.i;"  was  asked  at  a  ])Tess  coTifei'eiiee  for  com- 
ment on  the  statement  by  Senatoi'  Mitchell  (D- 
W'asli.)  that  he  wonld  ask  for  an  investiiiation  of 
the  Alaska  Governor's  partici])ation  in  the  tiij^ht 
from  Anchorage  here  by  an  Alaskan  crroup  seeking 
a  direct  mid-west  Alaska  air  ronte. 

* 'Members  of  the  c^roup  said  they  opposed  a 
dii-ect  [31]  line  from  Seattle  to  the  Orient.  The 
xVlaska  Governor  said  yesterday  the  Alaskans  wonld 
not  op])ose  the  Seattle  line  if  they  could  have  direct 
mid- west  connections. 

"The  Anchorage  Chamber  of  Commerce  orgaii- 
ized  the  trip.  Alaska's  Governor  said  each  person 
in  the  party  paid  his  own  way." 

Q.  (By  Mr.  Kay) :  Who  was  Alaska's  Gov- 
ernor at  tliat  time,  Governor  Giiiening? 

A.     Well,  I  think  you  know  the  answer. 

Q.  Now,  do  you  have — I  will  call  your  attention 
to  perhaps  another  example.  Governor  Gruening, 
with  reference  to  the  status  of  Indian  reservations 
in  the  Territory  of  Alaska.  Could  you  tell  us  about 
^hac,  sir? 

A.  Well,  that  was  an  example  of  where  my 
views,  publicly  expressed,  happened  to  coincide  with 
those  of  the  Empire,  but  not  only  did  the  Empire 
give  me  no  credit  for  that  but  they  attacked  me 
editorially  for  taking  a  position  which  they  had 
taken  themselves,  and  the  circumstances  were  these. 

Secretary   Ickes   and   some   of  his   subordinates 
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concewed  the  idea  of  extending  Indian  reservations 
all  over  Southeastern  Alaska  and  carving  out  large 
sections  of  land  and  withdrawing  them  from  use 
and  making  them  Indian  reservations,  and,  as  far 
as  I  could  detect,  very  few  people  in  Alaska  shared 
that  view,  either  Indians  or  [32]  whites,  but  they 
insisted  on  doing  it,  and  these  claims  were  pressed 
by  certain  Indian  lawyers,  and  the  Empire  had  an 
editorial  criticizing  these  Indian  lawyers  for  their 
tactics. 

In  1952  the  United  States  Senate  had  an  investi- 
gation of  this  matter,  and  the  investigating  commit- 
tee summoned  me  to  appear  before  it,  and  I  testified 
as  to  my  views  on  this  matter,  and  then  the  editorial 
in  the  Empire  criticized  me  for  this  testimony  that 
I  had  given  and  for  partaking  in  this,  although,  in 
the  first  place,  I  was  called  to  testify,  and,  in  the 
second  place,  the  views  I  had  expressed  were  exactly 
the  same  as  the  ^dews  the  Empire  had  expressed. 

Q.  Now,  I  will  hand  you — let's  see  if  you  can 
put  this  in  chronological  order  for  me.  This  will 
be  offered  as  one  exhibit,  incidentally,  relating  to 
this  one  point.   There  appear  to  be  four  items. 

A.  Well,  here  is  first  of  all  an  editorial  entitled 
^'Indian  Reservations,"  which  gives  the  general 
attitude  of  the  Empire  that  the  setting  aside  of 
reservations  and  making  Indians  live  on  them  was 
contrary  to  good  policy  and  contrary  to  the  wishes 
of  the  people  of  Alaska. 

Q.  AVhere  is  the  date  of  that?  Is  that  dated 
December  29,  1949;  is  it,  sir? 


I 
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A.  Yes.  And  liei-c  is  another  one — the  date  is 
not  <;iven — on  [15:]]  tlie  same  suhjeet — I  think  the 
(late  conld  b(^  identified — entitled  "Another  '(}ra}),'  " 
and  even  i-eprintin.n-  along-  the  same  lines  an  edi- 
torial i'rom  the  Ketehikan  Fisbiiig  News  entitled 
-The'Ickes'  Blight." 

And  then  here  is  a  third  editoi'ial,  I'loni  the  Em- 
pire of  Deeemher  5,  1947,  entitled  "They  Asked  for 
It,"  in  which  shar])  criticism  is  voiced  of  Indian 
lawyers.  Starting,  the  editorial  says:  "The  In- 
dians of  Southeast  Alaska  and  elsewhere,  who  have 
blindly  followed  the  advice  of  their  glib  attorneys 
from  back  East"  and  so  forth. 

Then,  shortly  after  I  testified  in  Washington 
])efore  a  Congressional  committee  to  which  I  was 
called,  a  Senatorial  committee,  came  the  editorial 
entitled  "Indians  vs.  Bureaucrats,"  in  which  it 
says,  "More  recently,  Governor  Gruening  joined  the 
pack  snapping  at  the  attorney's  heels."  I  don't 
know  whether  the  Empire  considers  themselves  part 
of  the  back  or  not,  but  they  had  taken  advantage 
of  the  same  position.  And  then  it  ended  up  by  say- 
ing, after  a  number  of  uncomplimentary  references, 
''Gruening  makes  great  pretense  of  friendship  for 
Alaska  natives  and  clouds  the  air  with  promises  of 
all  the  fine  things  he  is  going  to  do  for  them.  One 
very  fiiie  thing  he  coidd  do  is  to  respect  their  status 
as  citizens  and  put  an  end  to  his  usual  buttinski  [34] 
tactics." 

Mr.  Kay:     I  will  offer  these  groups  relating  to 
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the  matter  of  Indian  attorneys  and  comment  on 

them  as  one  exhibit,  if  I  may. 

Mr.  Faulkner:     That  ayIII  be  4? 

Mr.  Kay :  That  will  be  Exhibit  No.  4,  containing 
four  items,  four  separate  editorials  in  the  Daily 
Alaska  Empire. 

The  Court :     It  may  be  admitted. 

Clerk  of  Court:  That  will  be  so  marked — Ex- 
hibit 4. 

Q.  (By  Mr.  Kay)  :  Now,  calling  your  attention 
to  perhaps  one  other  item  that  you  may  wish  to  dis- 
cuss briefly,  was  there,  back  in  1944  was  there,  an 
affidavit  of  some  kind  published  relative  to  certain 
accusations  against  you,  published  in  the  Daily 
Alaska  Empire  for  April  12,  1944?  A.     Yes. 

Q.  I  will  hand  you  these  papers  and  ask  you  to 
identify  them  for  me  and  place  them  in  their  proper 
order,  if  you  will,  and  discuss  the  incident. 

A.  Well,  a  man,  who  had  come  to  my  office  on 
several  occasions  because  he  had  been  squeezed  out 
of  a  homestead  when  the  outlines  of  Glacier  Bay 
were  enlarged  and  in  want  of  help,  came  into  my 
office  and  asked  me  a  immber  of  questions  a])out 
the  coming  election,  and  the  man  had  come  up  sev- 
eral times,  and  we  had  done  everything  we  [35] 
could  for  liim.  Tlien  there  appeared  in  the  Enipire 
im  affidavit  with  this  note:  ''(Editor's  Note:  This 
morning  we  were  approached  hj  a  Juneau  man  and 
fisherman  with  a  story  which  was  so  shocking  to  us 
in  its  implications  and  content  that  we  could  hardly 
believe  it.  For  this  reason,  we  asked  the  person,  who 
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i-equested  we  witliold  his  imnic  at  tliis  time,  to  make 
a  sworn  statement,  which  he  did.  Tlie  statc^ment  was 
si.u,'ned  and  duly  notarized  and  sworn  to.  We  will  liave 
editorial  eomment  on  it  tomorrow." 

ft  tells  that  1  had  called  this  man  to  my  ol'fiee  ;;nd 
had  tried  to  tell  him  how  he  should  vote  at  the  next 
election.  The  story  was  false  li-om  l)e!;imiin,t>:  to  end. 
The  man  was  on  a  boat.  He  had  no  telephone.  I  had 
no  way  of  callini!,-  him  oi-  would  never  liave  called 
him.  And  he  was  a  criminal.  ?Ie  was  a  Tiian  who  had 
served  three  to  fourteen  years  for  forgery  in 
the  State  Penitentiary  at  Boise,  Idaho.  He  had 
served  six  months  in  the  Federal  Jail  in  Juneau  for 
violation  of  the  Bone  Dry  Law.  He  was  planted  on 
me  for  the  deliberate  purpose  of  securing  this  affi- 
davit, which  appeared  the  next  day,  without  any  at- 
tem])t  being  given  to  me  to  check  whether  this  story 
was  ti'ue. 

N"o  responsible  paper  would  print  a  thing  of  this 
kind  without  at  least  going  to  the  other  party  and 
saying:  "Did  this  happen?  What  is  your  side  of  the 
story?"  [36]  Thej^  printed  this  wholly  false  affidavit 
and,  wdiile  I  immediately  wrote  a  communication  to 
the  Empire  saying  it  was  false  and  at  the  same  time 
there  was  a  commmiication  from  four  of  the  United 
TroUers  repudiating  this  man,  The  Empire  pro- 
ceeded to  comment  adversely  editorially  on  the  same 
day. 

The  result  of  this  was  that  I  was  questioned 
shar]:>ly  by  the  Secretar}^  of  the  Interior  as  to 
whether  I  had  been  guilty  of  the  practices  \vhich  the 
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Empire  affidavit  alleged  I  had.  Of  course  I  hadn't. 

I  had  a  witness  in  my  office — my  secretary. 

Q.  This  exhibit  contains  the  so-called  affidavit 
and  the  Editor's  Note — "Fisherman  Reveals  How 
Federal  Officials  Try  to  Control  Election" 

A.     Yes,  sir. 

Q.     the   communication   from   you   and   the 

communication  from  the  four  fishermen  that  you 
mentioned  with  regard  to  the  gentleman  in  ques- 
tion  

A.     And  the  criminal  record  of  the  man. 

Q.  And  you  say  that  the  Empire  at  about  the 
same  time  commented  favorably,  or  continued  to 
comment  ?  A.     Yes,  it  did ;  on  that  same  day. 

Q.  And  then  there  is  also  here  a  letter  from  Sec- 
retary Ickes  demanding  an  explanation. 

A.  Which  is  an  evidence  of  how  a  publication  of 
this  kind  [37]  destroyed  a  confidence  of  your  own 
superiors.  Of  course  I  was  able  to  explain  the  story 
satisfactorily  because  I  had  witnesses. 

Mr.  Kay:     This  is  a  sworn  affidavit  (handing  pro- 
posed exhibit  to  defendant's  counsel).  I  offer  this  in 
evidence  without  objection.  It  is  Plaintiffs'  Exhibit  , 
—what— is  it  5"? 

Clerk  of  Court:     Plaintiffs'  Exhibit  Mo.  5. 

The  Court:     It  may  be  admitted. 

Mr.  Kay:  Mr.  Faulkner  has  kindly  offered  to 
stipulate  with  me  that  all  these  exliibits  can  be  used 
in  argument  by  either  side  without  the  necessity  of 
reading  them  to  the  jury  at  this  time. 

The  Court:     Very  well. 
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Mr.  Kay:  It  will  save  us  tlu^  trnnlilc  of  doing- 
lliat. 

Q.  (By  Mr.  Kay) :  Now,  Governor,  1  have  here 
a  group  of  editorials  wliicli  T  am  going  to  otTer  to 
you  and  then  offer  as  one  exhihit:  an  editorial,  Fi'i- 
day.  May  25,  1951,  entitled  '^Governors'  Trif)";  edi- 
torial, September  7,  1951,  entitled  "Trouble  in 
Paradise";  Se})tember  13,  1951,  entitled  "Another 
Stab  in  the  Back";  April  14,  1952,  entitled  "The  J-J 
Clambake";  April  15,  1952,  entitled  *'R.  E.  (Any- 
thing for  a  Laugh)  Sheldon."  May  I  ask,  sir,  if 
these  are  all  editorials  clipped  from  the  Alaska 
Daily  Empire  of  the  issues,  days,  on  which  they  are 
dated?  [38]  A.     Yes,  they  are. 

Q.  And  do  they  relate,  all  of  them,  to  this  cam- 
l^aigii,  concerning  which  you  have  testified,  on  the 
part  of  the  Empire  ? 

A.  They  do.  They  are  evidences  of  continual 
malice  and  animosity  and  hatred. 

Q.     In  your  opinion? 

A.     In  my  opinion ;  yes. 

Mr.  Kay:  I  will  offer  these  in  evidence  as  one 
exhibit  (handing  proposed  exhibit  to  defendant's 
counsel.)  Without  objection,  I  will  offer  them  in  evi- 
dence, sir. 

The  Court:  They  may  be  admitted.  The  editor- 
ials will  be  admitted  as  one  exhibit. 

The  Clerk:  They  are  marked  Plaintiffs'  Exhibit 
No.  6. 

Mr.  Kay:  I  am  going  to  refer  briefly  to  some 
portions  of  these  editorials.  For  example,  on  Fri- 
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day,  Ma}^  25,  1951,  this  editorial  entitled  "Gover- 
nors' Trip,"  the  editorial  is  discussing  the  visit  of 
Governor  Earl  Warren  of  California  to  the  Terri- 
tory of  Alaska,  discussing  the  visit  of  the  Governor 
accompanied  by  Governor  Gruening  to  Fairbanks. 
The  editorial  concludes :  ' '  The  Governor  of  Califor- 
nia then  unknowingly  stepped  into  the  trap  and  in 
an  anti-statehood  Fairbanks  where  he  was  guest  of 
its  University  he  delivered  a  speech  on  statehood 
that  was  plainly  from  the  notebook  of  the  state- 
hood [39]  committee. 

"'What  was  to  have  been  a  delightful  social  affair 
turned  out  an  embarrassing  political  rally  for  state- 
hood and  the  Governor's  fair-haired  favorites. 

"It  was  an  imposition  on  the  good  nature  of  a 
greater  leader  when  he  was  used  for  such  a  lowly 
and  purely  selfish  purpose. 

"The  rest  of  Alaska  must  surely  be  bowing  low  in 
humble  apology  today  for  the  untoward  action  of 
its  governor." 

In  an  editorial,  Tuesday,  April  15,  1952,  entitled 
"R.  E.  (Anything  for  a  Laugh)  Sheldon,"  appears 
this  paragraph,  which  is  the  fourth  paragraph  of 
the  editorial:  "If  Sheldon  gave  this  inconsistency 
any  thought,  which  he  apparently  did  not,  he  must 
have  smiled,  too.  Because  the  yery  reason  Sheldon 
is  running  for  Auditor  is  to  help  Gruening  keep  his 
gang  together  in  spite  of  decent  Democrats." 

In  the  editorial,  entitled  "The  J- J  Clambake," 
for  April  14,  1952,  the  fifth  paragraph  on  the  right- 
hand  column  of  the  editorial  reads  as  follows:  "Al- 


Henry  Rodcn,  et  al.  177 

(Testimony  of  Ernest  Omening.) 
tli()U,i;Ii  file  meeting-  was  held  ostensibly  to  peimit 
candidates  for  office  to  he  heard  (and  several  were 
heard)  the  end  resnlt  was  a  mass  declaration  of 
fealty  to  the  Grnening'  reu,ime.  One  (Jruenin.i;-  ci-ea- 
ture,  Bobbie  Sheldon,  ci-iticized  his  opj)onent  for 
the  office  of  auditor,  saying  that  Auditor  Moore  had 
'let  the  party  down.'" 

And  then  going  down  to  the  next  i)aragraph: 
"After  the  candidates  had  been  heard,  the  assem- 
blage was  treated  to  [40]  a  ten-minute  talk  by  Gov- 
(H'nor  Gruening.  His  Excellency,  as  he  was  affec- 
tionately addressed,  brayed  ha]^])ily  abont  the 
successes  enjoyed  by  the  Truman  administration  and 
his  own  and  went  on  to  take  a  few  pot  shots  at  a 
group  of  Juneau  citizens  whose  views  are  apparently 
at  variance  with  his  ow^n." 

The  editorial  concludes:  "Certainly,  socialism  for 
Americans  was  not  the  aim  of  either  Jefferson  or 
Jackson.  Neither,  Vv'e  think,  was  Trumanism  or 
Grueningism. " 

And  an  editorial  for  September  13,  1951,  in  the 
Empire,  "Another  Stab  in  the  Back."  It  is  discuss- 
ing the  removal  of  the  Secretary  of  Alaska,  Lew 
AVilliams.  The  opening  paragraph  reads  as  follows: 
"The  removal  of  Secretary  of  Alaska  Llewellyn  M. 
Williams  is  the  latest  in  the  long  series  of  Gruening 
purges,  although  the  governor  insists,  with  wide- 
eyed  innocence,  that  he  'had  nothing  to  do'  with  Wil- 
liams' dismissal.  Ananias  was  a  piker. 

"We  find  ourselves  unable  to  swallow  that  denial. 
It  is  uuthinlvable  that  anv  o'cvori^^or's  secoiKl-in-com- 
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maud  would  be  dismissed  except  on  that  -----         . 
recommendation-  Certainly  no  such  removal  could 
occur  without  his  knowledge  and  consent" 

The  editorial  ends:  "We  wonder  how  much  longer 
the  Department  of  the  Interior  will  continue  t*- 
humiliate  the  people  of  Alaska  by  subjecting  then 
to    the    one    man    rule    of    'Alaska's    Little    Cae- 
sar.*""  [il] 

Q.  B"  Mr.  Kay)  :  Governor,  do  you  happen  to 
know  who  Ananias  was  ? 

A.  WeU,  he  was  a  famous  character  in  Greek 
mythology  who  was  noted  as  an  invariable  liar.  The 
word  "Ananias"  is  equivalent  for  liar. 

Q.  So  to  say  that  Ananias  was  a  piker,  with  ref- 
ei*ence  to  you,  is  to  say  that 

A.     That  is  right. 

Q.     that  you  exceeded  Ananias  in  your  ability 

to  lief  A.     That  is  right. 

Q.  Is  there  any  other  implication  possible  to  be 
drawn  from  that  ?  A.     Xo. 

Mr.  Kay:  The  editorial  of  Friday,  September  7. 
19^'l.  ::  ':  ^'"rire — ^we  have  another  editorial,  en- 
tiil  7  u  .^c  111  Paradise,"  and  it  is  a  complete 
di<' -is-i-i-  of.  or  completely  devoted  to  Governor 
Gruening's  address  before  the  Alaska  Science  Con- 
ference at  McKinley  Paifc  The  editorial  says:  '*The 
governor,  according  to  the  Associated  Press,  ex- 
pressed himself  as  being  of  the  belief  that  the  In- 
terior Department  is  retarding  the  growth  and  pro«^ 
perity  of  the  Territory,"  says  the  Empire.  "Xow, 
far  be  it  from  us  to  dispute  such  an  obvious  truth,  al- 
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(Tcsf  imniiv  (>r  Imiic;;!  ( J  iiiciiimjj:.  ) 

llloll^'ll     ll     iM'rnliic;,    ollc    of    llir     1 1 1  I  !'('( 1 1  let  1 1     <  )C('nsi<  HIM 

when  \vr  liiid  oiirschcs  in  accord  willi  <(<i\ciii(»r 
( » iiMiiiii>^  ill  ni.'illcrs  ol'  ^ovcriiiiicnlal  pnlicv.  [ILJJ 

"  W'c  siiltscrilic  wliolclira  I'jrdlv  In  hi:,  expressed 
lii'lici  thai  llir  hilt'i'ioi'  I  )('|)a  it  iiieiil  i:.  indeed  a 
deleirelll  l(>  llie  'relll  I  ( il'N  ':;  ecnlioinie  de\'e|(  »|  Mlienl , 
lull  we  are  inlciiselv  eiiriniis  as  Ici  Hie  r(!aH<)nH 
|n  <iiii|t(  in^'  III:.  iiiin:.iial  nl»,  rr\al  inn." 

/\n(i  llieii  lliey  :',n  on  In  (jneshoii  In-  inoli\es. 

"  l*\n' iiniisnal  il  is.  Piriiest  ( !  iiieiiinj.^  lias  |(Hi|.':  Iteeii 
an  I  iitei'i(n'  hepa  it  nieiit  man  and  has  loii^  siipixn  led 
Hie  more  1  hail  smnew  hal  SdcialisJ  le  |»r«» jeel;,  and  |»ol  i 

eie:.  <d  Hial  de  |  >a  I'i  lliell  I  .  And,  ill  lliril,  the  dejiart' 
iiH'iit  ha:.  !'nn<'  lo  hat  lor  the  f^(»\'eriior  in  tune  cd' 
need. 

"iiaxiii;'.  h-ariied  the  hard  way  t<>  he  silSpicinus, 
we  are  pioiie  to  s|»e<'lllate  ill  the  ( loX'enior 's  irintivcH 
III  e.\|(resHin^  Hilcli  M  seiitimenl.  We  are  aware  thai, 
i)r.  (iiiienin^  is  far  too  astute  a  politician  for  this  lo 
he  distriiss('(|  as  n  slip  <d"  the  toiit;iie.  S(»  there  must 
he  another     and  a  iiKne  practical^— rc^ason.'' 

It  j^ocs  on  to  discuss  tin;;  (pieslioii  in  such  fei'tns 
as:  "On  Hie  nplnnistic  side,  we  vvoiidcr  if  this  cniild 
niiirk  a  sl<*p  t<>  Hie  rin'lif.  Perhaps  Hie  author  (d'  \\w. 
well  Uunwn  dialrihe  an'aitist  priv.'lle  owner:  Inp  of 
uHliticH  has  uiidcr^^one  a  change  of  heart  in  Hie 
<;rrs  betwecti  |)uhlicMti()U  of  'The  l^eople  Pay'  and 
t<»day's  Ki"fihl)iu^':  campniLMi  hy  the  l»iireaii  <»('  l^'cla- 
inatioii  fanotlier  erealiire  of  the  :;prawling  Jjitejioi' 
I  )(pa  \\  iiieni  ). 
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"Or.  can  it  be  that  ex-Republiean  Gruening 
]■?-  [43]  repented  his  ways  and  contemplates  a  re- 
tmn  to  the  GOP  fold? 

"We  don't  profess  to  know  the  answers.  But  w. 
certainly  are  curious." 

The  Court:     I  think  possibly  it  should  be  mad 
clear  to  the  juiy  that  these  editorials  are  not  intr- 
duced  in  evidence  for  the  purpose   of   indicatiiiu 
whether  or  not  any  damage  should  be  based  ujwn  th 
editorial  complained  of,  of  September.  1952:  that  i-. 
there  is  no  claim  before  this  Court  or  jury   with 
regard  to  these  editoriaLs :  but  only  to  show  the  ques- 
tion of  what  we  call  malice,  to  show  the  intent  and 
purpose  with  which  the  publication  complained  of 
was  issued ;  and  there  is  no  possible  damage  could  be 
predicated  upon  these  editorials. 

Mr.  Kay:  I  am  glad  that  your  Honor  brought  i 
that  out.  It  is  not  the  purpose  of  course.  The  entiie 
basis  of  the  lawsuit  and  the  damages  that  we  claim  j 
are  entirely  related  to  the  issue  of  Septeml>er  25. 
1952.  These  are  merely,  as  his  Honor  has  pointed 
out.  as  evidence  of  what  the  Governor  has  character- 
ized as  a  campaign  over  a  long  period  of  years 
against  him  by  the  Empire,  of  which  this  was  merely 
the  last  straw. 

Q.  By  Mr.  Kay  '  :  Xow,  Governor,  something 
that  I  probably  should  have  done  earlier  in  the  testi- 
mony and  just  overlooked- 1  will  show  you  a  copy  of 
the  Alaska  Daily  Empire  for  October  8.  1952.  and 
ask  you  if  that  is.  from  your  experience  and  as  a 
reader  of  the  Empire  over  a  [44]  long  perir-l 
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time,  perhaps  typical  of  their  usual  front  pjisre  lay- 
out? 

Mr.  Faulkner:  If  the  Courr  jUease,  I  will  object 
ii»  i.nythins:  that  mvurrvnl  after  Siptembt^r  2r>th,  that 
^^  ris  the  biisis  of  the  chann^s  hen\ 

Mr.  Kay:  Weil,  your  Honor,  I  :un  only  i^iTerinsr 
this — one  of  the  ivffirmative  ilefensi^s,  as  I  uiuler- 
stand  the  law  which  Mr.  Faulkner  has  offenni.  is 
fair  iH^nuueut,  or.  as  it  is  sometimes  put,  a  i|ualitiiHl 
privile<rt\  and  in  that  res|^>ect  I  think  it  would  Iv 
relevant.  Certainly,  that  privilesn^  would  Ih»  de- 
stroyeil  jierhaps — it  is  my  contention  that  it  would 
be — if  there  is  an  overemphasis,  an  overplay,  in  the 
news  story,  sroiiiir  Ivyond  fair  eonuncnt  and  fair 
criticism,  and  I  have  lunple  authority  in  that  ivj^inl. 
I  have  miuiy  other  t*t^pies  of  the  Daily  Alaska  Km- 
pii*e  here.  I  didn't  pick  this  one  out  for  any  other 
purpose,  nothinir  whatever  except  to  show  contrast 

d  layout  between  a  noi*mal  day's  publication  of  the 
Alaska  Daily  Einpii*e  in  the  opinion  of  this  witness 
which  of  eour^t^ 

riio  Court:  I  undei*st<.xHl  from  the  objection  of 
Mr.  Faulkner  that  what  was  offertni  hei'e  was  some- 
thiuir  which  occurred  substH|uont  to  September,  19o2. 

Mr.  Kay:     Just  a  few  days. 

The  Court:  And  his  objection  was  that  that 
would  not  be  relevtmt, 

Mr.  Kay :     It  was  only  a  few  days  later.  [4'^] 

Mr.  Faulkner :     I  would  like  to  see  it. 

The  Court :  For  the  puri H>se  offertnl,  meivly  for 
the  pur|K>se  of  comparison,  I  see  no  objectior.. 
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Mr.  Faulkner:     I  wonder  if  I  could  see  it. 

Mr.  Kay:  Certainly.  I  picked  it  because  there 
didn't  appear  to  be  anything  controversial  about 
this  case  or  anything  else,  counsel. 

JMi\  Faulkner:  Is  there  any  particular  thing  iu 
there  ? 

Mr.  Kay :     Not  a  thing,  as  far  as  I  can  see. 

Mr.  Faulkner:     No  objection. 

Mr.  Kay:  Only  for  comparative  purposes,  I 
offer  that. 

The  Court:  It  may  be  admitted  for  the  purpose 
offered. 

Clerk  of  Court :     This  will  be  Exhibit  No.  7. 

Mr.  Kay :  Just  offered,  ladies  and  gentlemen,  for 
the  purpose  that  I  have  explained  to  the  Court, 
which  I  know  most  of  you  heard,  just  to  compare 
what  the  Grovernor,  at  least  in  his  opinion,  has  testi- 
fied is  a  typical  copy  or  front  page  of  the  Alaska 
Daily  Empire  with  the  page  of  which  we  compare — 
I  mean,  of  which  we  complain — and  both  of  them  of 
course  will  be  before  you.  The  most  important  news 
on  this  page  appears  to  have  been  that  Juneau  held 
a  municipal  election  and  named  three  council- 
men  [46] 

Mr.  Faulkner :  That  is  for  the  pui*pose  of  show- 
ing what  he  thinks  it  should  be. 

Mr.  Kay:  Just  for  the  purpose  of  showing  com- 
parison. 

Mr.  Faulkner:     Yes. 

Mr.  Kay:  In  other  words,  it  relates  entirely  to 
tlie   opiuion   of   the    Governor   between    those    two 
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papers.  I  could  compare  tlie  day  that  tlie  Yankees 
won  the  World  Series,  tlie  following-  day,  l)n1  it  does 
contain  an  edit(^rial  relative  to  this  matter,  and  so  I 
<lid  not  do  so. 

The  Conrt:  Then,  yon  are  not  olTerin<x,  <'ouiis«'l, 
as  yon  suggested  in  your  openint:^  statement,  any 
l»ul)lications  to  show  this  malice  aftei-  the  date  of  the 
publication  complained  of?  Yon  did  s;iy  in  your 
opening  statement  you  intended  to  offer  that. 

Mr.  Kay :     You  are  correct,  your  Honor. 

The  Court:  My  question  is  of  tlie  time.  Von  are 
not  making  such  oifta*? 

Mr.  Kay:  We  believe  that  there  are  two  items 
which  are  certainly  relevant.  It  was  not  my  inten- 
tion, frankly,  to  offer  those  two  items  at  this  time  as 
part  of  our  case,  and  I  will  be  frank  about  it,  but  to 
offer  them  ])erhaps  as  a  matter  of — they  are  ])rop- 
erly  part  of  the  defendant's  case,  may  I  say,  and  I 
believe  that  they  will  end  u])  perfectly  properly  be- 
fore the  jury,  but  it  was  not  my  intention  to  of- 
fer [47]  them  as  part  of  the  plaintiffs'  case. 

The  Court :     Very  well. 

(Whereupon,  Court  recessed  for  five  minutes, 
reconvening  as  per  recess,  with  all  parties  pres- 
ent as  heretofore  and  the  jury  all  present  m  the 
box;  the  mtness  Ernest  Gruening  resumed  the 
witness  stand,  and  the  Direct  Examination  by 
Mr.  Kay  was  continued  as  follows:) 

Q.  Governor,  I  will  show  you  an  item  which  is 
labeled  ''An  Open  Letter  to  the  Editor,"  dated  No- 


184  Empire  Printing  Co.  vs. 

(Testimony  of  Ernest  Gruening.) 
vember  7,  1952,  and  ask  if  you  received  this  copy  of 
that  letter  and  whether  or  not  it  was  later,  cr  at 
about  that  time,  printed  in  the  Alaska  Juneau — I 
me?Ji,  the  Alaska  Daily  Empire. 

A.  Well,  I  think  it  was  published.  I  am  not  posi- 
tive. 

Q.     You  did  receive  that  copy?  A.    Yes. 

Q.  You  did  receive  that  copy  from  the  author  of 
it ;  am  I  correct '?  A.     Yes. 

Q.  And,  as  far  as  you  know  and  believe,  it  was 
printed  by  the  Alaska  Daily  Empire  ? 

A.  Well,  I  am  not  positive,  but  that  surely  could 
be  ascertained.  I  imagine  it  was  printed. 

Mr.  Faulkner :     You  are  offering  this  in  evidence  ? 

Mr.  Kay :     Yes. 

Mr.  Faulkner;  We  object  to  this  in  evidence. 
It  [48]  is  a  letter  written  by  some  man  to  the  Em- 
pire— it  is  purely  hearsay ;  it  has  nothing  to  do  with 
the  case — expressing  his  views  on  three  or  four  dif- 
ferent things,  and  it  is  purely  hearsay  and  objection- 
alile  for  that  reason. 

Mr.  Kay :     I  thought  it  might  be  admissible 

Mr.  Faulkner :  It  is  immaterial  and  incompetent 
evidence. 

Mr.  Kay:  I  thought  it  might  be  admissible,  your 
Honor,  on  two  points.  First,  it  was  printed  in  tlie 
Empire,  and  it  is  offered  in  regard  to  Paragraph  2 
of  the  letter  to  show — and  I  will  shovr  it  to  t]ie  Court 
— to  show  that  certain  of  tho  public,  tbo  effect  unon 
certain  of  the  public  of  the  front  nage  of  which  v;e 
complain. 
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Tlie  Coi'i't:  Sucli  a  K'ttcr  iiiust  rijiix-ai-  malcrial 
even  tlion^lit  it  was  publishccl  or  otiierwisc. 

xMr.  Kay:  We  have  Ix'tMi  inforincd  tlial  it  was 
])u]>lislied.  We  have  searched  our  i)a})('is  and  can't 
tind  the  copy  in  which  it  was  published. 

The  Court:  It  has  not  been  definitely  establislu'd 
ihat  it  was  published.  If  it  is  the  pui'i)ose  to  sliow 
the  effect  of  the  articles  complained  of  ujjon  tlic  pub- 
lic, that  should  be  material  here, 

Mr.  Faulkner:  The  letter  actually  is  rel'erring  to 
the  whole  ])olicy  of  the  paper,  written  by  a  third 
person  who  has  nothing  to  do  wdth  the  case  at  all. 
Whether  it  was  [49]  published  or  not,  I  don't  know. 

Mr.  Kay:     K  person 

The  Court:  Just  a  moment  while  we  examine 
this. 

Mr.  Ivay:     Yes,  your  Honor. 

Mr.  Faulkner:  We  could  have  a  dozen  letters 
like  that  talking  the  other  way.  To  introduce  them  it 
^\•ouid  prolong  this  case  all  winter. 

The  Court:  The  element  of  damage,  as  brought 
in  issue  here,  the  element  of  damage  would  include 
the  reaction  of  the  public  to  the  editorial  and  arti- 
vi  't.  complained  of.  The  letter  being  offered  for  that 
purpose,  to  show^  the  reaction  of  this  individual  to 
tlie  articles,  appears  material. 

Mr.  Faulkner :  I  don 't  think  it  does,  your  Honor, 
s]^!^v  anv  particular  reference  to  these  articles.  I 
I'ead  it  hastily.  I  don't  see  vrhere  it  does. 

Z^[r.  Kay:     ParagTai:)h  2. 
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The  Court :     Their  editorials  generally. 

Mr.  Kay :     Paragraph  2. 

Mr.  Faulkner:  We  could  introduce  a  dozen 
others  the  other  way. 

The  Court :  Well,  that  still  would  be  j^ermissible. 
It  is  relevant  evidence.  For  the  purpose  offered,  the 
letter  may  be  admitted  in  evidence. 

The  Clerk:     That  will  be  Exhibit  No.  8. 

Mr.  Kay:  The  letter  is  as  follows:  "Juneau  [50] 
Methodist  Church.  Fred  McGinnis,  Minister.  Ju- 
neau, Alaska,  November  7,  1952,  Open  Letter  to 
Editor  of  Empire.  Editor,  Daily  Alaska  Empire, 
Juneau,  Alaska.  Dear  Sir :  In  order  to  be  candid  and 
honest  in  reacting  to  your  paper's  policies  with 
regard  to  your  editorials  and  other  articles,  I  would 
like  to  express  to  you  the  following: 

"1.  Your  editorials  generally  are  the  poorest  and 
worst  written  of  any  this  citizen  has  ever  seen  in  any 
newsi^aper  anywhere,  barring  none. 

"2.  Your  editorials  seem  to  be  dedicated  to  caus- 
ing the  public  to  'feel  the  worse'  toward  our  Gover- 
nor and  a  few  other  men.  It  seemed  to  me  that  you 
tried  to  cause  the  public  to  think  of  the  Governor  as 
a  dishonest,  mis-appropriating,  unworthy  man.  You 
succeeded  as  far  as  I  was  concerned  until  other  in- 
formation threw  different  light  on  certain  policies." 

"6.  Your  editorial  of  November  6th,,  in  which 
you  by  implication  invite  the  Governor  to  leave  the 
Territory,  was  to  my  mind  the  lowest,  cheapest  and 
most  unworthy  type  of  editorial" 

The  Court:     That   portion  is  objectionable.   We 
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luicl  referenct'  only  to  your  Paiagra})!!  2  in  which  the 
writci'  states  that  he  was  convinced  tliat  the  Gov- 
ernor was  dishonest  hy  these  editorials. 

Mr.  Kay:     1  agree  with  the  Court.  [51] 

The  Court:  The  halance  of  it  shoukl  be  disre- 
garded by  the  jury. 

Mr.  Kay :  I  would  be  perfectly  willing  to  have  the 
halance  of  the  letter  either  eliminated  or  the  second 
paragraph  clii)ped  out. 

The  Court:     That  would  be  satisfactory. 

Mr.  Faulkner:     May  I  see  it  again? 

Mr.  Kay:  Yes,  sir.  We  can  clip  out  the  second 
paragraph  as  far  as  I  am  concerned.  The  rest  of  it 
is  irrelevant. 

The  Court :     The  rest  of  it  is  hearsay. 

Mr.  Faulkner:  I  think  the  letter  or  any  portion 
of  it  is  inadmissible.  Mrs.  Monsen  tells  me  it  was 
])ublished  in  the  Empire,  together  with  a  letter  criti- 
cizing it,  which  they  published ;  in  a  day  or  two  there 
was  another  letter,  criticizing  this  one  very  severely, 
published  in  the  Empire.  But  we  couldn't  bring  the 
Empire  files  down  here.  They  weigh  tons.  You  can 
see  how  helpless  we  will  be  if  such  things  as  that  are 
xlmitted  into  evidence  here. 

The  Court:  Counsel,  I  don't  know  that  we  have 
made  our  point  clear.  If  the  editorial  was  published, 
as  you  concede,  the  letter  was  published,  it  does  not 
help  the  situation.  Here  is  a  letter  from  a  minister 
who  states  that  he  was  convinced  by  these  editorials 
that  the  Governor  was  dishonest.  [52] 

Mr.  Faulkner:     No,  I  don't  think  he  said  that. 


188  Empire  Printing  Co.  vs. 

(Testimony  of  Ernest  Gruening.) 

The  Court:  That  is  what  he  says  in  the  letter. 
And  for  that  purpose  that  portion  of  the  letter 
is  admitted  in  evidence.  The  balance  of  it  may  be 
cut  out  as  counsel  has  suggested. 

Mr.  Kay:  I  will  clip  out  Paragi'aph  2  and  paste 
it  in  the  middle  of  a  sheet  of  paiDer. 

The  Court:     Yes;  together  with  the  letterhead. 

^Ir.  Kay :     May  I  merely  read  the  signature  ? 

The  Court:     Yes;  and  the  signature. 

Mr.  Faulkner:  I  ask  the  Court  to  renew  our 
objection  to  the  admission  of  the  portion  of  the 
letter. 

The  Court :     The  objection  is  overruled. 

Mr.  Kay:  The  signature  is  that  of  Fred  Mc- 
Ginnis. 

Q.  (By  Mr.  Kay) :  Do  you  know  who  Fred 
McGinnis  was,  Governor? 

A.  Fred  McGinnis  was  for  several  years,  three 
or  four  years,  the  pastor  of  the  Methodist  Church 
in  Juneau,  and  then  he  was  moved  to  be  the  pastor 
of  the  Methodist  Church  in  Anchorage,  where  he  is 
now. 

The  Clerk:     Just  Paragraph  2,  counsel? 

Mr.  Kay:  Yes;  just  clip  out  ParagTaph  2,  and 
the  signature  maybe. 

Q.  (By  Mr.  Kay) :  Oh,  one  thing,  Governor.  | 
In  coimection  with  our  second  exhibit,  this  gi'oup 
of  papers  which  [53]  shows  the  elimination  of  your 
name,  what  was  the  purpose  of  calling  those  to  my 
attention,  sir,  or  my  calling  them  to  your  atten- 
tion? 
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A.  Well,  T  think  it  is  just  one  piece  of  evidence 
of  this  Vm^  hostility.  [  (l<tii't  know  tliat  those  par- 
ticulai"  (UOotioiLs  hnrt  nie  any,  tlic  way  the  other 
things  did,  l)nt  the  ])aper  certainly  mnst  have  .i;one 
to  a  lot  of  trouble  every  time  a  story  came  in  in- 
volving the  Governor  to  i;o  thronp:h  it  with  a  l)]ne 
pencil  and  take  out  his  name,  and,  certainly,  in- 
structions to  that  effect  would  indicate  that  the 
papei*  had  a  very  definite  bias  agaiiLst  me.  1  have 
never  heard  of  that  performance  in  any  other  ])a])er. 
It  was  pai-t  of  the  news  to  leave  my  name  in  when 
1  was  associated  with  some  public  act  that  was 
worth  repoHing. 

Mr.  Kay:  I  believe  that  is  all.  Your  witness, 
Mr.  Faulkner. 

Cross-Examination 

By  Mr.  Faulkner: 

Q.  Governor,  you  didn't  suffer  any  harm  having 
your  name  left  out? 

A.  As  I  say,  I  don't  think  those  particular 
omissions  did  me  any  haiTn. 

Q.  Now,  do  you  know  Mr.  Carter,  who  was  at 
one  time  editor  [54]  of  the  paper  while  Mrs.  Monsen 
was  sick  in  the  hospital  in  Seattle? 

A.     Oh,  yes. 

Q.    And  you  had  some  trouble  with  Mr.  Carter? 

A.    No. 

Q.  Did  you  have  some  controversy  with  him, 
armmients  with  him? 
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A.     Oil,  I  giiess  so ;  I  mean,  no  particular  trouble. 

Q.  Do  you  recall  whether  you  even  asked  Mr. 
Carter  at  one  time  to  leave  your  name  out  of  the 
paper  ? 

A.  No;  no.  What  you  have — ^what  I  think  you 
have  in  mind  is  that,  when  we  gave  out  releases,  I 
asked  him  to  print  them  as  written  and  not  to  cut 
them  and  change  their  meaning  and  that  I  would 
prefer  to  have  releases  from  the  Governor's  Office 
printed  as  given  or  not  at  all. 

Q.  And  the  reason — he  had  cut  something  that 
you  had  given  him? 

A.  Yes.  He  had  cut  something  to  change  its 
emphasis. 

Q.  Well,  Governor,  do  you  recall  whether  Mr. 
Carter  didn't  complain  to  you  that  these  items  that 
you  were  gi^^ng  him  to  publish  were  given  him,  gen- 
erally, too  late  to  get  in  the  paper  and  were  given  to 
the  radio,  so  they  had  it  tirst  in  the  evening,  and  lie 
wouldn't  get  them  until  they  were  secondhand  the 
next  day,  and  that,  in  order  to  publish  this  particular 
one  and  get  it  in  the  [55]  paper  in  time,  he  had  to 
cut  it :  do  you  remember  that  ? 

A.  I  remember  it  very  well,  Mr.  Faulkner.  The 
cutting  consisted  of  two  sentences  and,  therefore, 
could  not  have  possibly  delayed  the  publication.  It 
was  a  release  of  considerable  length,  and  cutting  out 
two  sentences,  which  were  important  sentences,  and 
leaving  them  in  would  not  have  made  any  difference 
in  time  at  all. 

Q.     Do  you  remember  what  they  were  ? 
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A.  Yes.  They  had  to  do  with  the  dosing  of  the 
Ahxska  Juneau  Mine,  and  the  sentences,  whieli  were 
cut  out,  were  to  tlie  effect  that  th(»  mine  had  dis- 
cliarged  these  men  in  great  haste  and  that  it  was 
\evy  unfair  to  the  men  not  to  give  them  more  warn- 
ing, and  the  Empire,  evidently,  considered  that  was 
a  criticism  of  the  mine  management  and  wanted  to 
deU'te  them  for  that  reason.  1  tliought  it  was  part 
of  my  statement.  It  was  a  statement  signed  not 
only  hy  me  but  by  three  other  officials,  and  we  took 
the  responsibility  for  it,  and  there  was  no  reason 
why  he  should  take  it  upon  himself  to  edit  our  ideas 
out. 

Q.  AVas  that  the  only  occasion  when  he  had  to 
cut  things  that  w^ere  given  to  him  late ;  do  you  know  ? 

A.  Well,  otfhand,  I  don't  recall  any  others,  but 
there  may  have  been  some.  If  you  can  bring  any  to 
my  mind,  I  may  be  able  to  I'eeall  them. 

Q.  Well,  maybe  later  on.  Do  you  know,  about 
this  letter  of  [56]  Mr.  McGinnis',  don't  you  know 
that,  as  a  matter  of  fact,  that  letter  was  written  by 
your  secretary?  A.     What? 

Q.  The  letter  that  you  Just  read  from  Mr.  Mc- 
Ginnis, wasn't  that  signed  by  your  secretary,  Mrs. 
Alexander — written  by  your  secretary,  Mrs,  Alex- 
ander, and  signed  by  Mr.  McGimiis? 

A.  That  would  be  very  startling  news  to  me.  I 
don't  believe  it  for  a  moment. 

Q.     You  don't  know  thaf? 

A.  I  think  that  the  minister  of  the  Methodist 
Church,  Mr.  McGinnis,  was  perfectly  capable  of 
writing  his  ovni  letters. 
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Q.  Yes;  but  I  am  asking  about  this  particular 
one.  You  don't  laiow? 

A.  I  do  not  know  that  anybody  but  Mr.  Mc- 
Ginnis  wrote  it. 

Q.  Well,  you  don't  know  whether  Mrs.  Alexander 
wrote  it  or  not  ?  A.     Of  course  not. 

Q.     No.  Now,  let's A.     Did  she? 

Q.  Well,  I  am  not  on  the  stand.  We  will  come  to 
that  later  on.  Now,  Governor,  you  complain  of  the 
policy  of  the  Empire. 

Mr.  Faulkner:  I  wonder  if  the  Court  will  bear 
with  me  a  minute  while  I [57] 

Q.  (By  Mr.  Faulkner)  :  Governor,  while  it  is 
on  my  mind,  while  I  am  finding  this,  you  referred  to 
a  hearing  up  there  on  the  public  lands  before  a  Con- 
gressional committee  where  you  had  appeared  first 
and  made  a  very  excellent  statement  and  I  ap- 
peared afterward  and  I  couldn't  say  much  except  to 
second  what  you  had  said  and  to  try  to  emphasize  to 
the  committee  that  that  was  correct,  and  you  say — I 
didn't  laiow  this — but  you  say  the  Empire  published 
what  I  said  and  not  what  you  said  ? 

A.     That  is  right. 

Q.  Well,  could  it  be  that  the  reporter  didn't  get 
up  there  in  time  to  hear  you? 

A.  Tliat  is  entirely  possible,  but  that  would 
present  no  difficulty  to  a  good  reporter.  He  could 
have  asked  me  what  I  said.  He  could  have  found 
it  out  from  the  record.  A  written  transcript  was 
being  made,  and  he  could  easily  have  verified  that. 
That  is  just  common  newspaper  practice. 
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Q.  He  could  liavc  asked  inc,  and  I  ccrl.-iiiily 
would  have  told  him,  because,  do  you  remember,  the 
next  day  at  the  Chaml)er  of  Commerce  we  made  a 
I'oport  on  this  meeting  and  I  reported  there  on  it 
and  gave  you  the  credit  and  said  that  what  you  had 
said  covered  the  whole  ground  very  ])lainly,  and  the 
F^mpire  did  publish  that? 

.A..  Well,  you  were  particularly  generous  in  your 
testimony  [58]  about  m}^  testimony,  and  that  seems 
to  me  makes  the  Empire's  omission  all  the  more 
striking. 

Q.  Well,  on  that  occasion.  But  the  next  day,  or 
maybe  two  days  later,  when  the  Chamber  met  and  we 
i-eported  it  there,  the  Empire  did  then  refer  to  my 
comment  on  your  statement. 

A.     AYell,  that  was  ver\^  kind  of  you. 

Q.  Now,  Governor,  you  have  laid  some  stress  on 
the  fact  that  the  Empire  was  hostile  to  you  and 
critical  and  carried  on  a  campaign  against  yon  and 
your  associates.  Now,  when  you  came  to  the  Ter- 
ritory as  Governor,  I  will  ask  if — first — just  strike 
that  please.  I  will  ask  if  it  isn't  a  fact  that  Mrs.  Mon- 
sen  after  her  father  died  became  the  managing  editor 
and  publisher  of  the  Empire,  and,  as  you  know,  she 
and  her  sister  own  it.  Now,  when  you  were  appointed 
Governor,  did  she  send  you  any  telegTams  to  Seattle 
when  you  were  on  your  way  to  Alaska  ? 

A.     I  think  she  did. 

Q.  These  are  preliminary.  Governor.  Did  she 
send  a  telegram  and  order  some  roses  placed  in  your 
room  for  Mrs.  Gruening  ?  Do  you  remember  that  ? 
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A.     Well,  I  don't  recall  it,  but  she  may  have. 

Q.  And  then  did  she — perhaps  you  will  remem- 
ber this — did  she  send  you  a  telegram  and  say  she 
would  like  to  arrange  to  have  a  tea  for  you  the  day 
you  arrived,  if  you  recall?  [59] 

A.  Well,  I  think  I  can  answer  what  you  are  try- 
ing to  get  at  by  saying  that  Mrs.  Monsen  was  very 
hospitable  to  us  when  we  arrived. 

Q.  And,  when  you  arrived  to  take  the  Office  of 
Governor,  did  the  Empire  publish — December  5, 
1939,  it  seems  to  be — this  editorial  which  I  will  hand 
you?  A.     Yes,  Mr.  Faulkner,  it  did. 

Q.     And  there  was  no  complaint  about  that? 

A.     None. 

Mr.  Faulkner:  I  would  like  to  offer  this  in  evi- 
dence in  connection  with  the  cross-examination  of 
the  Governor,  an  editorial,  obviously. 

Mr.  Kay:     No  objection. 

Mr.  Faulkner :  Could  I  have  it  marked  as  a  De- 
fendant's  Exhibit  ? 

The  Clerk :     This  will  be  Defendant's  Exhibit  A. 

The  Court:     The  exhibit  may  be  admitted. 

Mr.  Faulkner:  This  is  not  too  long,  and  I  would 
like  to  read  it  to  the  jury  now.  It  is  entitled  "Our 
New  Governor." 

"Jmieau  extends  a  whole-hearted  welcome  today 
to  Alaska's  new  Governor,  Ernest  Gruening,  who, 
about  the  time  today's  Empire  is  thumping  against 
the  front  doors  of  the  town,  is  taking  his  oath  of 
office  to  succeed  John  W.  Troy. 

"Dr.  Gruening  comes  from  a  position  in  Wash- 
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inj^on  [60]  of  broacU'i-  interest  and  joohaMy  wider 
day-by-day  active  authority  than  the  oOice  he  will 
fill  here.  His  able  administration  as  Director  of  the 
Division  of  Territories  and  Island  Possessions  is 
recognized  and  appreciated  by  Alaskans. 

"He  comes  to  an  Alaska  ])rosperinj'-  in  its  present 
and,  more  important,  rii)e  for  fui'ther  developinent 
in  the  immediate  future.  That  Governor  Grueninp^ 
can  help  Alaska  aloni;'  its  path  of  destiny  to  eventual 
statehood  none  of  us  doubt. 

"The  Territory's  one  element  of  disappointment 
as  it  looks  on  its  new  Governor  is  that  a  resident 
Alaskan  was  not  chosen  for  the  office,  and  this  is  no 
reflection  on  Governor  Gruening.  As  has  lieen  said 
often  since  his  appointment  was  first  announced. 
Dr.  Gruening-  is  Alaska's  first  choice  for  Governor 
if  a  non-resident  it  must  be.  In  fact,  he  becomes  an 
Alaskan  today  and  as  such  we  will  look  on  him 
henceforward.  He  has  a  close  acquaintance  with  the 
Tei'ritory  through  his  work  in  the  position  he  has 
just  resigned.  Delegate  Dimond  pays  Dr.  Gruening 
the  high  tribute  of  gi\ing  him  credit  for  doing  more 
for  Alaska  than  any  other  man  in  Washington 
offi(daldom.  In  his  several  visits  to  the  Territory, 
Dr.  Gruening  has  traveled  over  more  of  Alaska  and 
seen  more  of  life  in  the  north  than  have  many 
Alaskans. 

"Greetings,  Governor  Gruening,  we  are  all  for 
you.  May  you  be  with  us  many  a  day !  [61] 

"Retiring  Governor  Troy  needs  no  reaffirmation 
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of  the  very  high  esteem  in  which  all  Alaskans  hold 

him." 

Well,  that  has  nothing  to  do  with  it. 

Q.  (By  Mr.  Faullaier)  :  Now,  Governor,  when 
you  came  here  your  relations  were  friendly  with 
the  Empire?  A.     Yes,  they  were. 

Q.  And  how  long  did  they  continue  friendly ;  do 
you  remember  ? 

A.  Well,  I  think  more  or  less  for  several  years. 
I  wouldn't  know  the  exact  date  at  which  they  started 
to  be  less  friendly,  but  I  think  after  a  year  or  two. 

Q.     And  do  you  know  why?  ^Hiat  occurred? 

A.     Well,  I  have  some  ideas  on  the  subject. 

Q.  Well,  wasn't  it  a  matter  of  disagreement  with 
some  of  your  policies  or  things  you  advocated; 
wasn't  the  criticism  largely  based  on  that? 

A.     I  don't  think  so. 

Q.  Well,  isn't  that  a  usual  thing,  for  a  newspaper 
to  criticize  public  officials  if  they  don't  agree  with 
their  public  acts  ? 

A.  It  is  perfectly  correct  and  proper  to  criticizo 
them  within  certain  bounds  of  decorum  and  decency. 

Q.  And  they  differed — the  publisher  and  editor 
differed  with  you  in  many  respects  in  public  mat- 
ters; isn't  that  so? 

A.  Well,  they  expressed  that  difference;  [62] 
yes. 

Q.  Now,  you  were  telling  here  early  this  after- 
noon about  the  effect  of  these  publications  upon  you 
and  in  the  Territory.  Now,  I  will  ask  you  if  it  isn't 
a   fact  that   vou   continued   on   as   Governor   even 
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tlioii,G:h  there  was  a  change  in  the  national  adminis- 
tration; you  continued  on  as  Governor  until  the  (»nd 
of  your  tei-m? 

A.  V/oll,  tliere  was  no  change  oJ'  achniuistration 
during  my  first  term  or  second  term. 

Q.     No.  I  mean,  your  last  term  ?  A.     Yes. 

Q.  That  was  for  the  year  in  which  the  editorial, 
the  publications,  were  made;  that  was  '52,  wasn't  it? 

A.     Yes. 

Q,  There  was  a  change  of  national  administra- 
tion then? 

A.     Well,  I  merely  completed  my  term. 

Q.     Yes ;  you  finished  out  your  term  ? 

A.     Yes. 

Q.  And  there  was  no  change  made  until  then, 
and  you  stayed  on  through  a  session  of  the  Legis- 
lature after  the  change  of  administration  ? 

A.     That  is  correct. 

Q.  x4nd  then,  when  you  left  the  Territory,  you 
had  some  rather  eulogistic  editorials,  published  in 
some  other  papers?  A.     Yes.  [63] 

Q.  And  one,  especially,  in  the  Anchorage  Times 
which  referred  to  you  as  Alaska's  gi'eatest  Gover- 
nor? A.     That  is  correct. 

Q.     Do  you  remember  that?  A.     Yes. 

Q.  So  that  there  was  no  change  in  the  sentiment 
or  feeling'  among  your  friends  because  of  what  had 
been  published  in  the  Empire  in  September,  1952? 

A.     Well,  I  think  Alaska  was  di^aded. 

Q.  Well,  it  was  divided  before,  wasn't  it.  Gover- 
nor, somewhat? 
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A.  Well,  I  think  the  division  became  somewhat 
sharper  as  a  result  of  the  Empire 's  policies. 

Q.  Well,  the  Anchorage  Times  did  in  publish- 
ing this  very  eulogistic  editorial  refer  to  you  as 
Alaska's  gTeatest  Governor? 

A.     That  was  very  kind  of  them. 

Q.  It  was,  and  perhaps  proper,  although  it 
might  be  some  reflection  on  Governor  Parks,  Gov- 
ernor Troy  and  some  others.  And  then,  Governor, 
didn't  a  group  of  your  friends  raise  money  and 
present  you  with  a  Chrysler  automobile? 

A.     They  did. 

Q.  Yes.  So  that  they  were  still  your  friends, 
those  who  presented  the  car.  I  will  ask  you  if  the 
story  of  that  [64]  was  not  published  in  the  Empire 
just  as  it  occurred?  Do  you  remember  that? 

A.     I  see  no  reason  to  doubt  that  it  was  published. 

Q.     I  will  hand  you  this  to  remind  you  of  it. 

A.  Yes;  that  is  correct — "Alaska  Friends  Pre- 
sent Car  to  Ernest  Gruening." 

Q.     Yes. 

Mr.  Faulkner:     I  will  offer  this. 

Mr.  Kay:     No  objection. 

Q.  (By  Mr.  Faulkner) :  That  was,  I  think. 
Governor,  in  all  the  papers  all  over  the  Territory? 

A.     I  think  so;  yes. 

Mr.  Faulkner:  I  will  offer  this  then  in  connec- 
tion with  the  cross-examination. 

The  Court:     Defendant's  Exhibit  B. 

The  Clerk:     Defendant's  Exhibit  B;  yes. 

Q.     (By  Mr.   Faulkner)  :     Now,   Governor,   you 
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went  into  some  length  as  to  the  offense  that  yon  felt 
when  these  stories  were  ])nh]islie(l  in  the  Empire  in 
September,  1952.  Now,  let's  i;o  back  to  the  feri'v 
fund.  You  said  that  the  Board  of  Road  rommission- 
ers  decided  to  handle  the  ferry  funds  in  the  way  they 
were  handled  by  turning-  the  matter  over  to  the 
l)ui-ser  of  the  ferry"?  A.     Yes. 

Q.  And  you  said  that  was  done  for  the  sake  of — 
well,  more  [65]  efficient  or  something  to  that  effect  *? 

A.  Well,  it  was  to  enable  the  men  to  be  paid 
when  they  finished  their  run  and  not  have  to  wait  for 
several  days,  without  which  it  would  have  been  im- 
possible to  keep  the  crews.  They  just  wouldn't  have 
worked. 

Q.  And  there  were  many  other  things  paid  too, 
weren't  there? 

A.  Well,  that  I  don't  know.  That  was  beyond 
my 


Q.     You  were  chairman  of  the  Road  Commission? 

A.  Well,  it  was  handed  over  to  the  Highway  En- 
gineer and  to  the  purser,  and  I  am  not  familiar 
with  the  details  of  what  took  place. 

Q.  But  the  Board  did  that;  I  mean,  the  Board  of 
Highway  Engineers  authorized  the  purser 

A.     The  Board  of  Road  Commissioners. 

Q.  The  Board  of  Road  Commissioner's  authorized 
the  purser,  Mr.  R.  E  Coughlin,  to  handle  the  funds 
and  to  pay  the  bills.  Now — and  to  do  that  he  opened 
a  bank  account — that  would  be  a  private  bank  ac- 
count, wouldn't  it? 

A.     Well,  it  would  be  a  bank  account  of  pubilc 
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funds  in  which  he  had  been  delegated  the  power  to 

disburse.  I  wouldn't  call  it  a  private  fund. 

Q.  Now,  you  said  a  little  while  ago  that  it  wasn't 
a  private  fimd;  it  was  a  public  account.  Wasn't  it  a 
private  account  handling  public  fmids?  Wouldn't 
that  be  the  way  to  state  it?  [,6Q^ 

A.  Well,  I  think  that  is  more  or  less  quibbling 
over  words.  It  was  not  private,  in  that  he  did  not 
own  that  money;  no  private  citizen  owned  it.  It 
v\^as  a  public  fund,  used  for  public  purposes,  in 
which  an  official  delegated  by  the  Board  had  the 
power  to  sign  checks. 

Q.  And  that  was  under  the  control  of  a  man 
who  was  not  a  Territorial  official? 

A.  Well,  he  was  a  TeiTitorial  employee  in  that 
he  was 

Q.     Did  he  have  a  bond  to  the  Territory  ? 

A.     That  I  do  not  know. 

Q.  Well,  now,  do  you  know — did  you  know  that 
in  handling  the  funds  that  way  a  considerable  por- 
tion was  lost  and  not  accounted  for,  that  there  was 
a  shortage  of  funds? 

A.  No,  I  do  not  know  that,  and  I  doubt  whether 
the  Empire  knew  it  when  it  published  that  libelous 
story. 

Q.  Of  course  that  doesn't  make  any  difference, 
Governor.  I  am  asking  if  you  know  it. 

A.     I  do  not  know  it;  no. 

Q.  The  truth  is  a  defense  wherever  found  and 
whenever  found.  Now,  do  you  know — you  were  in 
office  at  the  end  of  1952,  the  calendar  year  1952 — 
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now,  do  you  know  anything  about  tlie  audit  of  tlio 
Territory's  accounts  ])y  tlie  Aitlnu'  Anderso]i  Com- 
})any  of  Seattle? 

A.     Well,  T  know  there  was  such  an  audit. 

Q.     You  know  there  was  such  an  audit?  [G7] 

A.     Yes. 

Q.  Did  you  know  that  in  iliat  audit  Arthur  B. 
Anderson  &  Company  found  that  there  was  a  short- 
age in  this  ferry  account?  A.     No. 

Q.  Did  you  know  that  they  also  found  that  the 
account  had  been  kept  in  such  an  irregular  and  il- 
legal manner  that  there  probably  was  a  greater 
shortage  than  they  were  able  to  discover? 

A.     I  do  not  know  those  facts. 

Q.  Do  you  know  that  they  reported  tliat  the 
])urser  claimed  that  there  was  a  greater  shortage, 
as  nearly  as  they  could  get  the  infonnation  there 
appeared  to  be  a  greater  shortage  than  they  actu- 
ally found;  do  you  know 

A.     I  do  not  know  those  facts. 

Q.     You  never  read  the  Anderson  report? 

A.    No. 

Q.  Do  you  know  who  Arthur  Anderson  &  Com- 
pany is?  A.     Yes. 

Q.  Now,  did  you  know  that  the  purser,  who  was 
handling  these  funds,  was  issuing  checks  for  cash 
and  taking  cash  out  and  paying  bills  and  sometimes 
issuing  checks  for  people  and  then  cashing  them  and 
making  certain  deductions? 

A.  No,  Mr.  Faulkner;  I  knew  nothing  of  the  de- 
tails of  the  [68]  operation  of  the  ferry  after  it  had 
been  turned  over  to 
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Q.  But  you  were  present  at  that  meeting  of  the 
Board.  June  5.  1952,  when  this  was  authorized  to 
be  done?  A.     Yes. 

Q.  Xow.  do  you  know — ^you  talked  about  Oscar 
Olson  and  you  said  Oscar  Olson  was  a  thief — do  you 
know  under  what  statute  Oscar  Olson  was  sen- 
tenced f 

A.  Well.  I  am  not  a  lawyer  and  I  can't  give  you 
the  chapter  and  verse,  but  I  know  that  he  was  sen- 
tenced for  embezzling  many  thousands  of  dollars  of 
Territoi*ial  and  Fedei*al  funds. 

Q.  You  didn't  have  in  mind  the  particular  stat- 
ute it  was  filed  imder :  is  that  what  you  mean  ? 

A.  Well.  I  don't  think  I  would  know  it  by  num- 
ber or 

Q.     You  didn't  read  it? 

A.  Xo.  He  pleaded  guilty,  and  there  wasn't  any 
question  about  his  guilt  in  the  matter. 

Q.  Yes :  that  is  true.  Excuse  me  just  a  moment. 
Xow,  Governor,  you  had  mentioned  Mrs.  Monsen's 
hostility  to  you,  and  I  asked  you  if  that  wasn't  in 
connection  with  your  official  acts  as  Governor,  and 
nothing  personally,  but  purely  relating  to  your  offi- 
cial acts.  I  will  ask  you  if  you  had  any  controvei-sy 
with  anyone  in  the  Empire  about  the  Palmer  Airport 
Report  by  the  United  States  Senate?  [69] 

A.  Well,  there  was  of  cx)Tirse  cx^nsiderable  inter- 
est on  the  part  of  the  Empire  reportei-s  and  staff 
ab(3Ut  that  whole  matter. 

Q.  And  there  was  on  the  part  of  some  other 
newspapei"S  too? 
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A.     Oh,  yes.  It  was  a  matter  of  f^ciicral  interest. 

Q.  And  on  the  part  of  the  United  States  Senate 
vvJiieh   investigated   it?  A.     Yes. 

Q.  And  tlie  Empire  took  tlie  stand  that  there 
had  been  viokitions  of  the  law  there,  didn't  they? 

A.     They  took  that  stand;  yes. 

Q.  And  you  took  the  stand  that  it  was  shxnder  to 
say  so  ? 

A.  I  took  the  stand  that  the  transaction  did  not 
justify  those  criticisms,  and  that  was  demonstrated 
by  the  fact  tliat  the  Comptroller  General  finally 
paid  the  bill. 

Q.  And,  now,  at  the  time  that  the  publications 
occurred  in  Alaska  about  the  Palmer  Airport,  the 
Senate  committee  had  made  a  report? 

A.     Yes. 

Q.  And  in  that  repoi-t  they  found  that  there 
were  irregularities  and  they  foimd  that  an  attempt 
had  been  made  to  get  $145,000.00  unlawfully  from 
the  United  States? 

A.  No;  I  wouldn't  agree  that  that  was  the  ver- 
dict. 

Q.  I  mean,  the  report,  the  report  of  the  Senate 
conmiittee? 

A.  Well,  the  facts  were,  as  I  saw  them  and  as 
I  still  see  [70]  them,  that  this  was  the  first  of  four 
airports,  one  in  each  judicial  division,  which  were 
being  constructed  under  the  new  Territorial  Air- 
port Act  which  had  the  use  of  Federal  matching 
funds.  The  Federal  Government  passed  this  act  in 
'46.  The   '47  Legislature  had  not  taken  advantage 
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of  it  by  passing  an  enabling  act,  and  it  was  not 
until  '49  that  such  legislation  was  passed.  It  was 
new  legislation  for  us,  and  the  Territorial  Board  of 
Aeronautics  was  guided  by  the  Federal  officials,  the 
C.A.A.  officials,  who  had  the  final  responsibility, 
and  it  was  upon  their  ad\^ce  that  we  took  the  acts 
that  we  did,  and,  if  there  has  been  anything  im- 
proper or  illegal  or  dishonest  about  it,  they  would 
have  been  subject  to  prosecution,  but,  as  a  matter 
of  fact,  they  were  not  only  not  prosecuted  but  they 
were  promoted,  and  the  net  result  was  simply  a 
smear  in  the  Territory  that  we  had  done  something 
that  was  highly  improper. 

Q.  Well,  at  the  time  this  publicity  was  given  to 
this,  wasn't  there  a  Senate  ReiDort  on  it  which  in- 
dicated that  it  was  highly  improper? 

A.  Well,  the  Senate  Report  was  critical  of  some 
of  the  methods  that  we  used  in  order  to  speed  oper- 
ations, but  that  report  rather  petered  out  when  the 
Comptroller  General  reviewed  the  whole  proceeding 
and  authorized  the  payment.  [71] 

Q.     Well,  when  did  he  do  that? 

A.     Subsequently. 

Q.     Do  you  remember  when? 

A.  Oh,  after  the  Senate  Report  had  been  issued 
and  a  lot  of  pressure  was  put  upon  him  not  to 
pay  it. 

Q.     In  making  this  report 

The  Court:  Before  pursuing  that  inquiry  fur- 
ther, counsel,  aren't  we  going  rather  far  afield,  or 
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do  you  consi(l(>r  this  ])ro})('r  cross-examination  for 

this  i)ur])ose? 

Ml".  Faulkner:  Well,  Your  Honor,  the  Governor 
talked  a  g'ood  deal  about  the  editorials  and  i)ul)li- 
eaticnis  in  the  })ai)er  as  constituting;  malice  or  a 
malicious  attitude  toward  him,  and  T  thought  I  was 
entitled  to  cross-examine  him  to  show  just  what  he 
considered  malicious,  and  I  was  going  to  ask  him 
some  questions  about  this  Senate  Report,  which 
of  course  was  the  basis  of  the  publications  in  the 
papers  throughout  the  Territory  on  that  particular 
thing,  and,  then,  I  think  T  did  ask  the  Governor 
if  he  didn't  refer  to  that  as  slanderous. 

The  Court:  Very  well.  You  are  entitled  of 
course  to  rebut  this  matter  of  malice. 

Mr.  Nesbett:  Of  course.  Your  Honor,  it  is  com- 
mon knowledge  that  anything  the  Senate  says  can't 
be  slander. 

The  Court:  Well,  I  do  not  wish  to  go  into  that. 
That  is  what  I  am  tiying  to  avoid,  counsel,  getting 
into  a  collateral  inquiry  as  to  whether  a  Senate  mat- 
ter is  slanderous.  [72] 

Mr.  Faulkner:     I  am  not  saying  it  is  slander. 

The  Court :     I  do  not  w^ant  to  get  into  that. 

Mr.  Faulkner:     No. 

The  Court:  That  is  why  I  asked  counsel  the 
question. 

Mr.  Faulkner:     It  can't  be  slanderous. 

The  Court :  We  are  not  concerned  with  that.  We 
are  concerned  only  with  the  relations  between  the 
Governor  and  the  Juneau  Empire.  But,  if  the  cross- 
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examination  is  for  that  purpose,  it  is  permissible. 

Mr.  Faulkner:  The  cross-examination  is  for  the 
purpose  of  asking  the  Governor  what  he  said  it  was, 
not  what  the  Senate  said. 

The  Court:     Yes;  that  is  proper. 

Q.  (By  Mr.  Faulkner)  :  Now,  Governor,  in  the 
findings  and  conclusions  of  the  Senate  Report — I 
think  you  criticized  the  paper  for  publishing  that, 
didn't  you?  Didn't  you  say  that — not  referring  to 
the  Empire  but  referring  to  the  authors  of  this 
Report — that  it  was  slander  ? 

A.     The  authors  of  the  report? 

Q.     Yes. 

A.  Well,  I  don't  recall  that.  I  know  that  I  made 
a  contribution  at  the  request  of  the  committee  giv- 
ing my  views,  and  it  was  omitted  from  the  printed 
report.  They  claimed  that  it  had  been  lost  in  the 
clerk's  office  down  there  in  the  Senate  and  they 
printed  it  separately,  but  [73]  of  course  it  never 
reached  all  the  people  that  were  reached  by  the  orig- 
inal report,  and,  if  you  have  the  complete  docu- 
ments, you  must  have  my  statement,  which  I  would 
be  veiy  glad  to  have  introduced  in  the  record.  That 
gives  my  views  as  I  expressed  them  officially  to  the 
United  States  Senate. 

Q.  Now,  in  this  Report — first,  I  will  ask  you 
if  it  was  published  in  the  report,  if  it  was  published 
in  the  paper  that  you  characterized  this  report  as 
slanderous;  would  you  say  that  that  is  true  or  not 
true?  A.     Well,  which  Report? 
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Q.  Well,  i]w  Kcpoit  of  tlic  Senate  Snbcomrnit- 
tec  on  the  Palmer  Airjjoi-t. 

A,     No;  T  wonld  not  characterize  tlie  report 

Q.     Yon  did  not?  A.     No. 

Q.  Well,  did  you  refer  to  anybody's  remai'ks  on 
it  as  slander? 

A.  Well,  I  may  have,  because  I  think  that  some 
of  the  editorial  comment  at  the  time  was  of  that 
nature.  I  think  the  comment  in  the  Empire  was  of 
that  nature. 

Q.  T  think  you  referred  not  to  the  Empire  but 
to  some  others  who  commented  on  this  as  slander- 
ous. x\nd  in  the  Report  didn't  the  Senate  commit- 
tee not  only  c(^nsure  the  officials  of  the  Alaska  Aero- 
nautics Board  but  also  those  of  the  Civil  xVeronau- 
ties  Authority  whom  you  mentioned  as  sanction- 
ing [74]  this  .^  Weren't  they  condemned  too? 

A.     Well,  I  think  they  were  criticized. 

Q.     Yes. 

A.  But,  nevertheless,  they  did  not  consider  the 
final  judgment  as  the  subsequent  facts  revealed. 
Now,  the  fact  of  the  matter  was  that  the  implica- 
tions in  the  Empire  and  similar  critical  publica- 
tions were  very  similar  to  those  in  this  article  which 
forms  the  basis  of  the  suit,  the  implication  that 
there  had  been  personal  dishonesty,  that  some  Alas- 
kan officials  had  profited.  If  we  committed  any  of- 
fense, it  was  that  we  were  trying  to  get  something 
for  the  Territory  and  get  it  quickly  and  to  achieve 
something  in  return  for  the  long  delay  that  it  pre- 
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vented  any  airports  from  being  bnilt.  That  was  our 

only  offense.  Nobody  stood  to  profit  by  it. 

Q.  The  Report  was  that  you  were  trying  to  do 
that  at  the  expense  of  the  Federal  Government'? 

A.     Beg  pardon? 

Q.  The  Report  of  the  committee  is  that  you  were 
trying  to  do  that  at  the  expense  of  the  Federal  Gov- 
ernment ? 

A.     Well,  we  did  not  consider  it  so.  We  thought  it 
proper  to  get  just  as  much  Federal  money  as  we   i 
could  for  that  purpose. 

Q.  Well,  I  will  just  ask  you  if  this  appears  in 
that  Report,  if  you  recall:  ''In  view  of  all  avail- 
able facts  presented  [75]  to  such  committee,  we  con- 
clude that  Edward  G.  Fisher,  Chris  Lindsey,  and 
possibly  other  C.A.A.  officials  in  the  Alaska  Re- 
gional Office  were  aware  of  the  devious  methods 
which  were  being  employed  by  Territorial  officials 
in  their  efforts  to  obtain  Federal  matching  funds 
for  the  Palmer  Airport.  Furthermore,  the  C.A.A. 
officials  in  Alaska  failed  in  their  duty  to  disclose 
fully  these  facts  to  the  C.A.A.  officials  in  Wash- 
ington who  were  handling  the  case."  That  was  in 
the  Report,  was  it? 

A.    Yes.  Well,  what  does  that  amount  to  ? 

Q,     What  it  amounts  to  is  that 

The  Court:  That  is  precisely  what  the  Court — 
I  understood,  counsel,  that  your  purpose  in  this 
examination  was  to  show  some — to  rebut  any  evi- 
dence of  bias  between  the  Governor  and  the  paper. 
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Now,  then,  liow  do  you  eontciid  Hint  wliat  you  liave 

Ihto  shown  is  matorial  ? 

Mr.  Faulknor:  Your  TTouor,  tlic  (lovornor  lias 
b('en  tryinp:  liero  to  make  out  tliat  tlie  ])apei'  was 
angry  at  him  and  they  luid  a  bitter  Feeling  and  they 
were  malicious  and  that  they  published  these  things 
because  of  that.  Now,  I  want  to  sliow  his  feeling* 
toward  the  paper  based  on  things  that  they  ])ub- 
lished  which  were  proper  to  ])ublish,  and  that  this 
report  was  one  of  the  things  he  com})lained  of,  and, 
as  I  asked  the  Governor,  if  he  didn't  say  that  these 
reports  were  slanderous,  and  he  said  he  probably 
did;  he  doesn't  know  just  who  it  was  [76]  aimed  at. 
I  think  that  is  jn-oper. 

The  Court:  Strictly  speaking,  in  cross-examina- 
tion we  are  not  confined  to  strictly  relevant  mat- 
ters, and  it  may  be  proper  cross-examination. 

Q.  (By  Mr.  Faulkner) :  Now,  Governor,  have 
you  had  some  controversy  with  the  Empire  over 
the  Union  Bank  of  Anchorage,  didn't  you,  with 
some  of  their  publications? 

A.  Well,  I  really  don't  recall  what  you  would 
call  a  controversy.  This  was  a  matter  that  was  han- 
dled at  various  times  by  the  Banking  Board  and 
by  the  Legislature.  I  wouldn't  say  that  I  had  any 
controversy  with  the  Empire  over  that.  I  think,  if 
you  want  an  answ^er  to  your  question  as  to  why  the 
Empire  seemed  to  turn  on  me,  I  can  give  it  to  you, 
but  it  has  nothing  to  do  with  the  ]Kiblications. 

Q.     Well,  I  want  to  find  out  if  you  didn't  object 
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to  these  publications  and  why,  and,  perhaps,  the 

jury  can  form  its  own  conclusions. 

Mr.  Nesbett :  Your  Honor,  now  we  are  going  into 
another  subject  that  seems  to  me  to  be  entirely  and 
completely  collateral  and  irrelevant.  How  far  are 
we  going  on  this?  The  question  of  what  the  Gover- 
nor may  have  done  or  said  in  his  official  capacity 
and  in  connection  Avith  the  Union  Bank  has  noth- 
ing to  do  with  this  suit  at  all.  I  don't  know  how 
Mr.  Faulkner  can  possibly  use  it  to  rebut  or  offset 
any  of  the  [77]  Governor's  testimony  with  respect 
to  the  bias  of  the  Empire. 

The  Court:     Well,  I  do  not  know  either. 

Mr.  Faulkner :  He  said  the  policy  of  the  Empire 
was  one  of  animosity  toward  him,  and  I  want  to 
show  if  that  didn't  w^ork  both  ways  and  that  there 
were  things  that  came  up  here  of  vital  public  inter- 
est that  the  Empire  published  and  published  edi- 
torials and  comments  on  that  were  correct.  The 
Governor  has  come  on  the  stand  here  this  morning 
and  introduced  a  vast  array  of  editorials  and  clip- 
pings from  the  paper,  to  show  that  they  had  ani- 
mosity toward  him,  and  I  want  to  show  what  was 
the  basis  of  their  difference  with  him,  to  show  it 
was  not  animosity  at  all.  I  have  got  a  right  to  do 
that. 

The  Court :  Counsel,  yes.  Can  we  not,  however — 
can  you  not  limit  your  inquiry,  however,  as  to  the 
attitude  between  the  Governor  and  the  paper  rather 
than  going  into  the  merits  of  these  collateral  mat- 
ters? 
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Mr.  Faulkner:     I  didn't  do  tlmt. 

The  Court:  Well,  we  did  on  this  i^almer  deal. 
Now,  I  would  like  to  supr^est  we  avoid  sueli  on  these 
other  deals.  It  is  purely  a  waste  of  time. 

Mr.  Faulkner:  T  don't  want  to  go  too  fai-  into 
this  and  I  think  1  liave  ali'cady  huttoned  uj)  the 
l*almer  thini;-.  I  wanted  to  brinj^:  out  the  question 
of  wlu^ther  the  Governor  was  not  an^ry  himself 
at  these  j)ublieations  which  wer<'  justitied  by  the 
Senate  Report.  [78] 

The  Court:  Well,  your  inquiry  may  be  proper 
alono'  those  lines;  but,  if  you  will  kindly  stay  away 
from  going'  into  the  issues,  the  collateral  issues. 

Mr.  Faulkner:  I  haven't  gone  into  anything  in 
connection  with  the  Union  Bank  except  to  ask  a 
])reliminary  question. 

The  Court:     Very  well. 

Mr.  Faulkner:  And  I  want  to  follow  it  up  with 
one  that  is  very  pertinent. 

Mr.  Kay :  Well,  now.  Your  Honor,  I  take  it  that 
Mr.  Faulkner  then  is  finished  with  the  discussion 
of  the  Palmer  Airport,  and  I  didn't  hear  one  word 
about  the  Juneau  Empire  being  critical  or  any  dem- 
onstration in  the  Juneau  Empire  of  criticism  of  the 
Palmer  Airport  situation. 

The  Court:  Well,  counsel,  we  are  now  on  an- 
other subject.  We  are  on  the  subject  about  some- 
thing to  do  with  the  Union  Bank,  at  which  time  the 
objection  was  made  by  Mr.  Nesbett.  We  have  ruled 
upon  that  objection.  I  think  w^e  are  through  Avith 
the  airport. 
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Mr.  Kay:  The  whole  point  was,  as  Your  Honor 
pointed  out — we  have  no  objection  whatever  if  Mr. 
Faulkner  can  show  that  Governor  Gruening  was 
angry  or  bitter  at  the  Empire  because  of  its  honest 
difference  of  opinions  with  him  on  the  Palmer  Air- 
port, but  no  evidence  was  introduced  of  their  opin- 
ion, so  we  don't  know  what  it  was.  Maybe  they 
approved  it.  [79] 

The  Coui't:  Under  the  niling  of  the  Court  he 
may  answer  the  question  if  he  may — if  he  can. 

Q.  (By  Mr.  Faulkner) :  Governor,  you  remem- 
ber the  trouble  the  Union  Banls:  had  at  Anchorage 
in  1947  ? 

A.     I  remember  there  was  some  trouble;  yes. 

Q.  Do  you  remember  an  occasion  when  Doctor 
Walker,  the  Senator  from  Ketchikan,  introduced 
a  resolution  in  the  Senate  which  was  quite  critical 
of  the  Bank  and  you,  as  Chairman  of  the  Bank- 
ing Board  ? 

A.  Well,  I  will  be  glad  to  take  your  word  for  it. 
I  don't  hapi^en  to  remember  it. 

Q.     You  don't  remember  that? 

A.  No;  but  I  think,  if  I  refreshed  my  memory 
and  it  was  there,  I  probably  could  recall  it. 

Q.  Do  you  remember  calling  Mrs.  Monsen  and 
telling  her  not  to  publish  that,  that  it  would  be  li- 
belous— if  you  remember  it  ? 

A.  Well,  I  don't  recall  it,  but,  if  you  say  I  did, 
I 

Q.     No.  I  am  not 


Mr.  Kav:     Don't  admit  it.  Governor. 
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Q.     I  am  not  saying  you  did. 

A.     I  don't  recall  that  at  all. 

Q.     1  prefer  to  have  somebody  else  say  you  did. 

The  Court :     Counsel 

Mr.  Faulkner:     I  didn't  say  he  did.  [80] 

A.     I  don't  recall  it. 

Mr.  Faulkner:     I  just  asked  him  a  question. 

Q.  (By  Mr.  Faulkner)  :  Now,  Governor,  do  you 
remember  in  the  fall  of  1952,  November,  1952,  the 
steamship  strike  that  tied  up  all  the  transportation 
here  for  a  long  time?  A.     I  do. 

Q.     Do  you  remember  where  you  were  then? 

A.  Well,  the  strike  lasted  so  long  I  probably 
was  in  several  places. 

Q.  Well,  weren't  you  in  the  States  during  part 
of  that  time? 

A.     During  part  of  that  strike,  I  am  sure  I  was. 

Q.  And  do  you  recall  whether  any  other  officials 
were  in  the  States  at  that  time? 

A.     Well,  which  ones? 

Q.  Well,  the  Commissioner  of  Labor,  the  High- 
way Engineer,  the  Tax  Commissioner,  the  Attorney 
General,  the  Assistant  Attorney  General,  and  the 
head  of  the  Price  Administration — or  Stabilization 
— whatever  it  was — Hanford. 

A.  Well,  they  may  have  been.  Of  course,  you 
know  the  Governor  has  no  jurisdiction  over  elected 
of&cials. 

Q.  You  don't  remember  that.  All  right.  Well, 
now.  Governor,  you  yourself — I  mean  no  offense  by 
this  question  at  all  and  no  feeling  about  it — but  you 
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yourself  made  a  good  many  speeches  over  the  radio ; 
you  had  no  paper;  but  you  had  speeches  over  the 
radio  and  sometimes  articles  in  the  [81]  papers  that 
were  quite  critical;  didn't  you?  A.     Of  what? 

Q.    While  you  were  Governor? 

A.     Critical  of  what? 

Q.  Well,  to  begin  with,  didn't  you  have  a  course 
of  criticism  toward  what  you  called  absentee  capital 
or  absentee  ownership? 

A.  I  criticized  certain  practices  of  some  of  the 
absentees. 

Q.  And  you  criticized  the  Alaska  Steamship 
Company  quite  freely?  A.     Yes,  I  did. 

Q.  And  you  criticized  the  Pan  American  Air- 
ways, didn't  you?  A.     Not  that  I  can  recall. 

Q.     And  you  criticized  the  Salmon  Industry? 

A.     Yes. 

Q.  And  did  you  ever  criticize  the  mining  indus- 
try? 

A.  Mining  industry?  I  only  recall  criticizing  the 
A.  J.'s  effort  to  collect  $250,000.00  for  that  rock 
which  would  have  had  to  be  dumped  in  the  channel 
if  it  hadn't  gone  into  the  fill. 

The  Court:  Again,  counsel,  may  I  inquire  as  to 
whether  this  is  proper  cross-examination? 

Mr.  Faulkner :     Yes,  Your  Honor. 

The  Court :  The  witness  testified,  as  I  remember. 
Governor  Gruening  testified,  that  in  his  judgment 
criticisms  [82]  of  public  officials  in  the  newspaper 
were  perfectly  proper  as  long  as  they  were  fair  and 
honest ;  so  where  is  there  anything  to  cross-examine 
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upon  that  point?  Tlic  fact  that  he  fiiticizos  othoi's, 

T  cannot  see  where  that  is  pi-opcr  cross-examination. 

Mr.  P^iulkner:  Well,  I  think  tlie  jnry  onu^lit  to 
know  that  the  Governor  of  a  Territory  is  ininnni<' 
from  prosecutions  for  his  criticisms. 

The  Court:  I  will  sustain  objection  to  an}-  such 
examination,  and  the  jury  will  be  instructed  to  dis- 
regard it. 

Mr.  Kay:  I  would  be  very  much  interested 
in 

The  Court:     I  have  ruled  upon  it,  counsel. 

Mr.  Kay:     the  citation  to  that  effect. 

Mr.  Faulkner:  Well,  I  have  got  plenty.  Your 
Honor,  now  I  want  to  ask  him  if  he  didn't  criticize 
over  the  radio  the  Empire. 

The  Court:     Well,  that  is  a  different  proposition. 

A.     Yes,  I  did. 

Q.     (By  Mr.  Faulkner)  :     On  many  occasions? 

A.     No ;  not  on  many. 

Q.     Some?  A.     On  a  few. 

Mr.  Faulkner:  I  think  that  is  all.  Pardon  me 
just  a  minute.  Your  Honor.  I  w'ant  to  see  if  tlu^re 
is  anything  else  here.  Oh,  yes.  [83] 

Q.  (By  Mr.  Faulkner):  To  go  back  to  this 
feiTy  fund,  w^ere  you  familiar  with  the  statutes  of 
the  Territory  that  provided  how^  public  money 
should  be  received  and  accounted  for? 

A.    Well,  yes,  I  would  say  so. 

Q.  And  that  they  had  to  be  turned  over  to  the 
Territorial  Treasurer  ? 

A.     Well,  in  this  particular  case  the  Attorney 
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General,  that  you  are  referring  to,  and  the  past 
Attorney  General,  Mr.  Roden,  both  declared  that 
this  was  a  perfectly  proper  legal  proceeding. 

Q.     Well,  did  the  Attorney  General  tell  you  that ! 

A.  Well,  it  is  my  impression  that  he  assented 
and  he  raised  no  objection. 

Q.  Governor,  to  refresh  your  memory,  at  the 
meeting  of  June  5,  1952,  of  the  Board  of  Road  Com- 
missioners didn't  the  minutes  simply  show  that  the 
Attorney  General  made  no  objection? 

A.     Well,  I  think  that  is  probably  correct. 

Q.  There  was  no  comment  by  him  on  whether  it 
was  right  or  wrong? 

A.  No;  but  by  making  no  objection  he  would 
certainly  make  clear  that  he  thought  it  not  im- 
proper. 

Q.  Then,  when  he  did  write  an  opinion  on  it, 
didn't  he  state  that  the  funds  should  be  turned  into 
the  Treasurer  as  the  [84]  law  directed  and  then  a 
certain  portion  turned  over  to  the  Highway  Engi- 
neer and  that  used  for  the  operation  of  the  ferry? 

A.  Well,  I  would  think  you  would  get  a  direct 
answer  by  asking  the  Treasurer  himself.  I  am  not 
positive  as  to  that. 

Q.  Well,  I  was  asking  you  if  you  knew  of  the 
Attorney  General's  opinion  to  that  effect. 

A.  Well,  really,  I  don't  remember  the  exact  de- 
tails. 

Q.  Well,  that  is  all  right.  But  the  law  required 
at  that  time  that  all  funds  of  every  nature  be  turned 
over  to  the  Treasurer? 
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A.  Well,  tliat  was  not  tlic  opinion  of  the  At- 
torney Gienci'ars  Office. 

Q.     But  you  knew  what  tlie  law  was,  didn't  you? 

A.  Well,  this  pai-ticular  situation  that  had  come 
up  was  not  covered  by  existing  statutes. 

Q.     Oh,  it  wasn't? 

A.  Not  in  my  judgment,  or  not  in  his  judgment, 
certainly. 

Q.  As  a  matter  of  fact,  didn't  you  do  this  for 
expediencey  and  convenience  ? 

A.  A¥ell,  I  W'ouldn't  say  expediency  and  conven- 
ience. It  Avas  done  in  order  to  permit  operation  of 
an  enterprise  that  was  demanded  by  public  interest. 

Q.  Well,  was  there  any  statute  authorizing  the 
operation  of  the  ferry  anyway?  [85] 

A.  Well,  it  was  considered  part  of  the  Highway 
Engineer's  and  the  Road  Board's  functions  to  ex- 
tend the  liighw'ay  system,  and  throughout  the 
United  States,  as  you  know%  you  have  ferries  that 
are  complimentary  or  supplementary  to  highways. 
Yoii  go  to  a  certain  point  and  you  can  either  go  by 
highway  or  you  can  go  by  ferry.  In  this  particular 
case  there  was  no  alternative  of  connecting  the  high- 
way system  in  the  Interior  except  by  ferry.  You 
couldn't  go  from  Juneau  to  Haines  by  road  be- 
cause you  would  have  to  cross  Lynn  Canal,  and 
there  was  no  bridge,  so  this  w^as  merely  an  exten- 
sion of  the  highway  system. 

Q.     Wouldn't  the  same  thing  apply  to  Ketchikan  ? 

A.     Yes;  it  would  if  it  had  been  necessary. 

Q.     You  have  no  ferry  to  Ketchikan? 
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A.     No.  It  was  contemplated. 

Q.     As  a  matter  of  fact,  it  was 

Mr.  Nesbett :     What  was  the  last  answer  ? 

A.  There  was  no  ferry  to  Ketchikan  but  it  was 
contemplated. 

Q.  (By  Mr.  Faulkner) :  Now,  Governor,  you 
felt  that  it  was  an  expedient  and  convenient  way  to 
handle  the  ferry  funds  in  the  way  they  were  han- 
dled? A.     Yes. 

Q.  And  you  know  now  you  had  no  requirement 
for  bond  from  the  man  who  handled  the  fund,  that 
you  know  of? 

A.  Well,  that  is  an  entirely  different  ques- 
tion. [86] 

Q.     Yes.  I  mean,  you  don't  know  of  any,  do  you? 

A.     I  do  not  know  whether  a  bond  was  required. 

Q.  And  you  don't  know  whether  there  were 
some  losses  in  the  handling  of  those  funds? 

A.     I  do  not. 

Q.  You  don't  know  whether  there  were  irregu- 
larities in  the  whole  operation?  A.     I  do  not. 

Mr.  Faulkner:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Kay : 

Q.  Governor,  with  regard  to  that,  do  you  recall 
seeing  a  short  three-page  report  of  the  Arthur  An- 
derson Company  with  regard  to  the  operation  of  the 
ferry?  I  don't  know  whether  you  have  seen  it  or 
not.  Do  you  recall  seeing  it? 

A.     I  don't  recall  seeing  it. 
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Q.  So  then,  if  such  a  i-cjiort  exists,  you  siinply 
do  not  know  wliat  its  contents  ai'e  ? 

A.     i  do  not  know  and   I  do  not  iccall  seeing-  it. 

Q.  Was  it  ever  reported  to  you  l)y  anyone  or  ])y 
an\-  of  the  othei-  members  of  tlie  Board  of  Highway 
Commissioners  that  that  fund  was  short? 

A.     No.  [87] 

Q.  Or  that  there  were  any  deficiencies  or  dis- 
crepancies in  the  financial  statement  of  tlie  fund? 

A.     No;  it  was  never  reported  to  me. 

Q.  You  don't  know  whether  the  fund  may  have 
turned  out  short  or  long?  A.     That  is  correct. 

Q.  Mr.  Faulkner  asked  yon  if  you  had  been 
critical  of  the  Empire  on  occasion  in  your  radio  or 
other  public  addresses,  and,  I  believe,  you  replied 
that  you  had  been.  Is  that  correct? 

A.     On  one  or  two  occasions  at  the  most. 

Q.  On  any  of  those  occasions,  Governor,  did  you 
attack  the,  ever  attack  the  motives  or  actions  of 
the  jmblishers  of  the  Daily  Empire  in  a  slanderous 
or  libelous  manner  in  any  way  comparable  with  the 
front  page  of  September  25,  1952,  sir? 

Mr.  Faulkner:     I  object  to  that  as 

A.     Certainly  not. 

The   Court:     Just  a  moment. 

Mr.  Faulkner: calling  for  a  conclusion. 

The  Court:  Yes;  the  question  is  objectionable 
as  calling  for  a  conclusion  and,  I  think,  leading. 

Mr.  Kay :  I  think  the  witness  can  suggest  a  con- 
clusion. 

The  Court:     Well,  you  may  ask  whether  he  at- 
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tacked  [88]  the  motives — the  first  part  of  the  ques- 
tion is  proper — whether  he  attacked  the  motive  or 
the  honesty  or  integrity  of  the  paper. 

Mr.  Kay:     You  are  correct,  Your  Honor. 

Q.  (By  Mr.  Kay)  :  Governor,  did  you  at  any 
time  attack  the  integrity  or  the  policy  of  the  Alaska 
Daily  Empire? 

A.  No.  To  the  best  of  my  recollection,  in  going 
back  to  Mr.  Faulkner's  query  whether  I  had  made 
several  or  more  attacks  on  the  Empire,  I  at  this 
time  can  recall  only  one,  and  jo\i  may  be  able  to 
remind  me  of  others,  but  I  can  recall  only  one  and 
that  was  in  connection  wdth  this  deleted  statement, 
which  had  been  issued  by  me  and  three  other  pub- 
lic officials,  on  the  closing  of  the  Alaska  Juneau 
Mine  which  was  for  the  purpose  of  calling  atten- 
tion to  the  fact  that  several  employees  were  sud- 
denly unemployed  and  that  we  wanted  as  far  as 
possible  to  attract  as  much  attention  as  we  could  to 
their  state  of  unemployment  so  that  they  could  get 
employment,  and  my  criticism  followed  a  warning 
to  the  editor  at  that  time,  Mr.  Carter,  that,  if  they 
did  not  print  the  statement  in  full,  as  he  said  they 
would  not,  and  deleted  certain  sentences  which 
would  alter  the  meaning,  that  I  would  then  be 
obliged  to  go  on  the  air  and  read  to  the  people  of 
Jimeau  just  what  the  original  statement  was  so  that 
people  could  find  out  what  had  been  said  and  what 
had  [89]  been  deleted,  and  that,  I  think,  was  the 
only  extent  of  my  criticism.  It  was  really  a  factual 
report  to  the  people.  Now,  you  may  recall  other  ex- 
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amples  of  criticism,  but  1  don't  recall  tlicm,  and 
they  certainly  were  never  on  any  basis  of  attack  of 
the  character  of  the  Empire  or  its  owners  or  any- 
thing of  that  kind.  It  was  simply  a  report  to  the 
peoi)le  when  we  felt  wo  had  been  shut  out  of  the 
opportunity  of  saying-  what  we  needed  to  say 
through  the  recognized  medium  of  publicity,  namely, 
the  press. 

Q.  Would  the  same  be  true  in  general,  Governor, 
concerning  any  othei*  speeches  which  you  may  have 
made  critical  of  the  persons  or  institutions  which 
Mr.  Faulkner  mentioned — the  Alaska  Steamshij) 
Company  or  the  Salmon  Industry? 

A.  Well,  yes.  I  criticized  the  rate  increases  being 
imposed  on  the  ])eople  of  Alaska  without  hearings, 
without  proper  audit  to  ascertain  whether  those 
heavy  burdens  imposed  on  the  people  were  neces- 
sary, and  I  criticized  the  Salmon  Industry  for  some 
of  its  political  interference  in  our  legislation,  its  op- 
position to  many  measures  which  I  considered  de- 
sirable, and  some  of  its  other  policies,  parti(^ularly 
in  relation  to  fish  traps. 

Q.  With  regard  to  these  other  matters  which  Mr. 
Faulkner  mentioned,  and  I  will  mention  particu- 
larly the  Palmer  Airj)ort,  for  example,  were  you  in 
any  way  publicly,  so  far  as  you  can  recall,  critical 
of  the  Empire  for  its —  [90]  or  did  you  deny  the 
Empire  at  any  time  its  right  to  freely  criticize  on  a 
basis  of  honest  disagreement  of  the  paj^er  on  any 
subject,  including  the  Palmer  Airport? 

A.     Not  that  I  can  recall.  I  felt  that  the  treat- 
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ment  accorded  the  Palmer  Airport  by  the  Empire 
was  a  very  unfair  one  because  all  through  was  the 
implication,  as  in  this  case,  of  personal  gain,  cor- 
ruption, whereas  the  only  effort  on  the  part  of  the 
officials  in  charge,  who  were  guided  by  the  C.A.A. 
officials,  was  to  try  to  get  something  done  quickly 
for  the  Territory  of  Alaska. 

Q.  Now,  you  mentioned  C.A.A.  officials.  Are 
those  officials  of  the  Territory  of  Alaska,  Governor, 
responsible  in  any  way  to  the  Governor  or  any  of 
the  Territorial  officials'? 

A.  No,  they  are  not.  They  are  Federal  officials 
and  not  responsible  to  me,  the  Governor,  or  to  any- 
one else. 

Q.  That  is  the  Civil  Aeronautics  Administra- 
tion? A.     Civil  Aeronautics  Administration. 

Q.  Which  is  a  branch  of  the  Department  of 
Commerce  of  the  Federal  Government? 

A.     That  is  correct. 

Q.  And  those  were  the  people  with  whom  Terri- 
torial officials,  the  Aeronautics  Board  and  others 
dealt  in  the  financing  of  the  Palmer  Airport ;  is  that 
correct  ? 

A.  That  is  correct.  And  they  were  the  people 
who,  presumably,  had  the  expert  knowledge  on  this 
subject.  It  was  [91]  a  new  field  to  us.  We  had  never 
before  engaged  in  airport  construction  with  Fed- 
eral matching. 

Q.  Do  you  have  any  recollection  of  the  Empire 
publishing  any  report  concerning  the  Union  Bank, 
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or  of  disac^roeinc:  witli  the  Kin})ire  eonrorTiing  any- 
tliing  that  thoy  may  liavo  ]mblislied,  if  they  did  ])ub- 
lish  anything- — I  don't  know  that  tliey  did — in  con- 
nection with  tliis  r(^])t)rt  concerning  tlic  rni<»ii 
Bank?  A.     Well,  I  really  don't  recall  tliat. 

Q.     You  don't? 

A.  No,  I  really  don't  recall  that  episode.  T  mean, 
of  course,  the  papers  have  to  be  very  careful  what 
they  publish  about  banks  anyliow.  There  is  always 
the  risk  of  their  causing  a  run  on  a  bank  and  so 
forth. 

(Whereuj^on,  Court  recessed  for  five  minutes, 
reconvening  as  per  recess,  with  all  parties  pres- 
ent as  heretofore  and  the  jury  all  present  in 
the  box;  the  witness  Ernest  Gruening  resumed 
the  witness  stand,  and  the  Redirect  Examina- 
tion by  Mr.  Kay  was  continued  as  follows:) 

Q.  Governor,  I  should  have  asked  you  probably 
at  some  point — Mr.  Roden  has  reminded  me  to  ask 
you  several  times — for  the  benefit  of  some  of  the 
jury  who  may  not  be  clear  on  the  point,  in  connec- 
tion wdth  one  of  those  exhibits — there  was  a  letter 
from  one  Harold  Ickes — who  was  Mr.  Ickes  at  that 
time?  [92] 

A.  He  was  the  Secretary  of  the  Interior  and 
my  superior,  under  the  system  that  exists  w^hile  we 
are  a  Territory. 

Q.  Now,  Mr.  Faulkner  mentioned  or  asked  you 
concerning  an  editorial  appearing  in  the  Anchor- 
age Times  following  the  publication  of  the  Alaska 
Daily  Empire  of  September  25,  1952,  and  he  also 
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asked  you  concerning  the  fact  that  friends  had 
raised  money  for  a  car  upon  the  expiration  of  your 
final  term  as  Governor.  Do  you  have — do  you  know 
how  many  persons  or  members  of  the  public — do 
you  have  any  way  of  estimating — w^ho  might  have 
previously  supported  you,  or  at  least  have  been 
neutral  on  the  subject,  changed  their  opinion  as  a 
result  of  the  publication  of  September  25,  1952? 

A.    No.  I  have  no  way  of  calculating  that. 

Q.  Then  it  is  still  your  feeling  that  as  a  result 
of  this  publication  your  personal  reputation  and 
your  reputation  as  a  public  official  was  damaged? 

A.     Well,  I  haven't  any  doubt  about  it. 

Mr.  Kay:     I  believe  that  is  all. 

Recross-Examination 
By  Mr.  Faulkner: 

Mr.  Faulkner:  If  the  Court  please,  there  is  one 
other  question  that  I  would  like  to  ask  the  witness. 
I  think  I  asked  it,  but  I  want  to  ask  it  now,  having 
a  little  more  [93]  specific  information,  and  he  may 
be  able  to  answer  it  and  he  may  not,  but  it  is  really 
on  cross-examination  and  not  on  recross. 

The  Court:  Well,  I  presimae  no  objection  will 
be  made  on  that  score. 

Q.  (By  Mr.  Faulkner)  :  Governor,  I  asked  you 
if  you  had  referred  to  the  Palmer  Airport  Report 
of  the  Senate  as  slander,  and  I  will  now  revise  that 
and  ask  if  you  remember  on  August  17,  1950,  that 
you  gave  a  news  item  to  the  Empire  in  which  they 
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said  that — in   which   you  said   that   tliis   rcrereiico 
oC  IJutlcr  to  Stanley  MeCutelieon  and  (.thcrs  was 
slander.  Do  you  reeall  thaf?  I  have  the  pa})er  here 
but 

A.  1  don't  recall  it  but  I  may  have  said  it.  I 
would  say — if  I  may  amplify  what  I  want  to  sa\'? 

Q.    Yes. 

A.  Knowing  and  being  ])rofoundly  convinced 
that  nobody  engaged  in  that  transaction  stood  to 
profit  or  profited  by  it  i)ersonally,  and  that  their 
only  desire  was  to  help  the  Territory,  that  any  such 
accusation  or  implication  was  of  a  slanderous  na- 
ture, and  that  was  my  objection  to  some  of  the  edi- 
torials that  were  published  at  the  time.  Any  search- 
ing examination  W'Ould  have  revealed  that  no  one 
stood  to  profit,  no  one  made  any  benefit  out  of  it, 
and,  if  they  had,  they  certainly  should  have 
been  [94]  j^rosecuted ;  but  that  Avas  the  implication 
that  was  given  in  a  lot  of  the  newspaper  publica- 
tions, that  someone  somehow  had  benefited  by  it. 

Q.  Governor,  just  one  more  question.  You  had 
some  differences,  when  you  were  Governor,  wdth 
people  and  organizations  and  institutions  who 
didn't  agree  with  you  on  some  policies,  didn't  you? 

A.     Well,  I  imagine  that  would  happen. 

Q.  And  you  were  quite  insistent  on  having  your 
way;  you  felt  that  your  view^  Avas  the  right  one? 

A.     Sometimes ;  and  sometimes  not. 

Q.  Mostly.  Well,  do  you  remember — I  think  this 
question  is  proper,  but  there  is  no  hard  feelings 
about  it — do  vou  remember  one  time  when  vou  set 
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the  F.B.I,  after  Ed  Medley  and  Captain  Lathrop 
and  myself  and  some  others  there  in  Juneau  be- 
cause we  didn't  agree  with  you  in  legislation  that 
you  proposed? 

A.  I  don't  recall  having  anything  to  do  with  the 
F.B.I.,  but  I  do  recall  taking  up  with  the  United 
States  Attorney  the  question  of  whether  there  had 
been  violation  of  the  lobbying  statute  in  the  Legis- 
lature, which  specifically  provided  that  lobbyists 
would  have  to  register,  and  of  course,  as  you  know, 
there  are  a  lot  of  people  around  Juneau  at  the 
time  of  Legislature  who  lobby  but  they  don't  regis- 
ter, and  that  was,  I  think,  [95]  probably 

Q.  That  is  what  the  P.B.I,  were  doing ;  and  you 
never  did  see  the  report,  I  suppose  ? 

A.  No.  I  know  that  Cap  Lathrop  told  me  very 
frankly  that  he  had  sent  Jack  Clauson  down  as  a 
lobbyist,  that  he  had  paid  Jack  Clauson 's  expenses 
but  the  Canned  Salmon  Industry  paid  his  costs  in 
Juneau. 

Mr.  Kay :     Are  you  through  ? 

Mr.  Faulkner:     No. 

Q.  (By  Mr.  Faulkner) :  Well,  you  included  some 
others  in  that,  didn't  you? 

A.  Well,  I  think  I  asked  that  the  whole  subject 
be  looked  into. 

Q.  I  had  forgotten  about  it  until  yesterday.  It 
just  occurred  to  me. 

Mr.  Faulkner :     Yes,  that  is  all. 
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Redirect  Examination 
By  Mr.  Kay : 

Q.  Governor,  was  it  your  coiici'ptioii  that  this 
was  one  of  your  duties  as  Governor  to  see  to  the 
enforcement  of  tlie  hiws  of  the  Territory? 

A.     Certainly;  certainly  it  was. 

Q.  And  call  any  violations  or  apparent  viola- 
tions  

A.  Certainly  it  was  my  duty.  In  fact  it  is  pre- 
scribed [96]  somewhere  in  the  statutes  that  the 
Governor  should  be  responsible  for  the  enforcement 
of  the  laws. 

Q.  Governor,  you  were  queried  at  the  commence- 
ment of  your  cross-examination  for  some  time  by 
Mr.  Faulkner  as  to  possible  motives  for  the  animos- 
ity or  the  change  in  attitude  of  the  Empire  between 
the  time  you  came  to  Alaska,  when  they  apparently 
welcomed  you  with  open  arms,  and  the  attitude 
which  they  evidenced,  according  to  your  testimony, 
over  a  period  of  years  during  the  latter  years  of  your 
presence  in  Alaska,  and  I  believe  you  offered  to  give 
your  opinion  several  times  as  to  the  basis  for  that 
animosity,  but,  apparently,  there  was  no  desire  to 
learn  it;  is  that  correct? 

A.     That  is  correct. 

Q.  I  wonder  if  you  would  now  state  what  your 
honest  opinion  is  as  to  the  point,  the  event,  which 
led  to  the  change  in  attitude,  as  far  as  you  could 
detect,  on  the  part  of  the  publisher  of  the  Empire  ? 
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A.  Well,  I  rather  hesitate  to  open  up  this  sub- 
ject, but  I  think  that  the  change  in  the  Empire's 
attitude  certainly  was  related  to  this  circumstance, 
and  that  is — somewhere  in  the  early  forties  shortly 
after  Governor  Troy  had  died,  a  check  came  into 
my  office  from  the  McMillan  Company,  which  is  a 
publishing  house  in  New  York,  for  royalties  on  the 
*' Guide  to  Alaska,"  which  was  a  book  [97]  pub- 
lished two  years  previously  and  the  contract  for 
which  had  been  signed  by  my  predecessor,  Governor 
Troy,  I  think  in  July  of  '39,  and,  naturally,  this 
raised  the  question  as  to  where  the  other  royalties 
had  been,  because,  obviously,  this  check  came  into 
my  office  by  accident  because  it  was  addressed  to 
Governor  Troy  and  it  was  opened  there,  and  it  ap- 
peared that  these  royalties  had  been  collected  and 
paid  to  the  late  John  Troy  and  after  his  death  to 
the  Troy  estate,  which  of  course  they  should  not 
have  been. 

It  was  an  inadvertence  on  the  part  of  somebody, 
because  those  funds  belonged  to  the  Federal  Gov- 
ernment and  belonged  to  the  Treasurer  of  the 
United  States,  and,  naturally,  it  was  my  duty  to 
report  that,  and,  as  a  result  of  that,  a  demand  was 
made  on  the  Troy  estate,  I  think  on  the  attorney 
of  the  Troy  estate,  Mr.  Faulkner,  to  refund  this 
money  which  had  been  collected  over  several  years 
amounting  to  some  thousands  of  dollars.  I  think  the 
thing  was  handled  for  the  Government  by  United 
States  Attorney  Pat  Gilmore  who  made  a  request 
on  the  Trov  estate  that  these  monies  be  refunded. 
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Of  courso  I  liad  no  altornativo  in  the  matter.  Tt 
was  my  duty  to  report  this.  Tliose  were  funds  ])e- 
lonuinp:  to  tlie  Federal  (Jovernment  which,  inad- 
vei-tently,  had  })assed  into  private  hands,  and  I  be- 
lieve they  were  then,  [98]  after  action  by  the  De- 
partment of  Justice,  rc^funded.  And  I  think  tliat  had 
a  considerable  bearing  on  the  increased  hostility  of 
the  Em])ire  to  me. 

Q.     There  was  a  change  in  attitude  toward  you? 

A.     There  was  a  very  definite  change. 

Q.     From  that  point  on. 

Mr.  Kay:     I  believe  that  is  all. 

Recross-Examination 
By  Mr.  Faulkner : 

Q.  Governor,  in  investigating  whether  anybody 
appeared  before  the  Legislature  without  registering, 
did  you  report  to  the  F.B.I,  anybody  there  who 
agreed  with  you?  A.     Who  agreed  with  me? 

Q.    Yes.  Do  you  recall  ? 

A.  I  can't  recall  any  lobbyists  who  agreed  with 
me. 

Q.  You  can't.  Well,  wasn't  the  place  swarming 
with  them?  A.     AVhat? 

Q.  Wasn't  the  place  swarming  with  them,  doz- 
ens of  them  there  ? 

A.  I  can't  recall  any  lobbyists  at  that  time  that 
agreed  with  me.  I  thought  they  were  all  represent- 
ing the  Canned  Salmon  Industry  and  the  mining 
industrv  and 
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Q.  Well,  you  didn't  look  into  that  very  closely. 
Now,  Governor,  about  these  checks  from  the  McMil- 
lan Company,  [99]  when  did  you  say  you  got  a 
check  1 

A.  Well,  I  can't  remember  the  exact  date,  but  I 
think  it  was  somewhere  around  '42  or  '43,  in  there. 

Q.     '44?  A.     It  may  be. 

Q.  Well,  let  me  see  is  this  a  fact.  When  Gover- 
nor Troy  was  Governor,  he  sponsored  a  book;  isn't 
that  true  ?  A.     Yes ;  in  his  official  capacity. 

Q.     Which  was  put  out  by  the  W.P.A.  ? 

A.     Yes. 

Q.  And  after  he  died  a  check  came  payable  to 
him  from  McMillan  Company,  the  publisher ;  is  that 
right? 

A.     I  think  that  is  the  way  it  was  made  out. 

Q.  Well,  then  the  next  year  another  check  came 
to  the  Troy  estate.  Do  you  know  anything  about  it? 

A.     I  can  only  recall  one 

Q.     I  mean — do  you  remember  anything  about  it? 

A.     I  can  recall  one  check  that  came  in  which 

Q.     Came  where;  from  where? 

A.     Well,  it  came  from  McMillan  Company. 

Q.     To  whom? 

A.     It  came  to  the  Governor's  Office. 

Q.     Well,  who  was  it  payable  to? 

A.     It  was  payable  to  John  Troy. 

Q.     What  did  you  do  with  it?  [100] 

A.  I  turned  it  over  to  the  Department,  called 
their  attention  to  it. 

Q.     When  was  that? 
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A.     Well,  about  this  time. 

Q.     Then  wliat  did  tlie  Department  do  about  it? 

A.  Well,  1  think  they  instituted  proceedings.  J 
tliink  they  communicated  with  you  as  the  counsel 
for  the  Troy  estate. 

Q.  Governor,  aren't  you  very  much  mistaken 
about  that?  Didn't  the  Department  begin  to  send 
you  checks  after  the  wliole  Troy  matter  had  been 
cleared  up?  A.     Oh,  no. 

Q.  Well,  then  how  did  it  happen  that  McMillan 
Company  sent  a  check  to  John  W.  Troy  the  year 
he  died  ? 

A.  I  don't  know.  Perhaps  they  didn't  know  he 
had  died. 

Q.  How  did  they  happen  to  send  a  check  the 
next  year?  A.     I  don't  know. 

Q.     You  don 't  know  whether  that  is  a  fact  or  not  ? 

A.  No.  I  do  know  it  is  a  fact  that  the  money  be- 
longed to  the  Federal  Government  and  that  it  was 
ultimately  dejDosited  in  the  Treasury. 

Q.  Yes.  We  concede  that.  Isn't  it  a  fact  though. 
Governor,  to  refresh  your  memory,  that  two  checks 
came  into  the  Troy  estate  to  John  W.  Troy  from 
McMillan,  and  an  inquiry  was  made  as  to  what 
these  checks  represented,  and  they  said  royalties  on 
a  book,  and  then  later  on  the  [101]  office — I  don't 
know  what  it  was — that  General  Fleming  was  head 
of — I  don't  remember — wrote  and  said  that  this 
money  should  have  gone  to  the  Government  because 
he  had  acted  in  an  official  capacity  in  arranging  for 
these  royalties,  and  we  asked  them  for  the  contract, 
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and  they  couldn't  find  it;  they  never  did  find  it: 
they  never  did  give  it  to  lis;  but,  when  we  found 
it  at  McMillan's,  it  was  a  contract  made  not  with 
any  official  but  with  John  W.  Troy,  and  they  had 
made  it  out  wrong.  Do  you  remember  that?  You 
said  ''inadvertently." 

Q.  Well,  I  think  it  was  undoubtedly  inadvert- 
ence somewhere. 

Q.  Yes;  inadvertence.  And  the  money  was  re- 
funded to  McMillan  Company  where  it  came  from ; 
and  it  was  McMillan's  duty  to  send  it  into  the  Gov- 
ernment if  they  made  out  their  contract  right? 

A.  Well,  I  knew  it  was  refunded  after  it  had 
been  called  to  their  attention. 

Q.  And  it  didn't  belong  to  the  Troy  estate,  and 
nobody  ever  claimed  it  did,  and  it  was  sent  back  to 
McMillan,  and  they  in  turn  after  a  year  or  two, 
when  they  got  the  proper  contract,  paid  it  over  to 
the  Government,  and  they  withheld  it  and  wouldn't 
pay  it  over  until  the  Government  agreed  to  change 
this  contract  from  John  W.  Troy  personally  to  the 
Governor  of  Alaska.  Isn't  that  the  way  it  hap- 
pened? [102] 

A.     AVell,  I  didn't  follow  it  beyond  that  point. 

Q.     No. 

A.  I  think  former  United  States  Attorney  Gil- 
more  could  probably  give  the  correct  answer  as  to 
just  what  followed. 

Q.  Well,  I  don't  think  he  knows  much  about  it, 
excepting  that  they  sent  him  a  claim  to  file  against 
the  estate. 
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Mr.  Faiilknoi':      I   tliiiik  that  is  all. 
Mr.  Kay:     i  bcJicNc  tliat  is  all. 
The  Court;     That  is  all  then. 

(Witness  excused.) 

Mr.  Kay:  At  this  time,  Your  Honor,  it  is  our 
intention  to  offer  in  evidence  the  depositioTi  of  John 
K.  Small  given  at  Ancliorage,  Alaska,  on  April  15, 
1955,  and,  in  order  to  do  that  in  the  manner  which 
we  think  most  proper,  I  am  going  to  take  the  wit- 
ness stand,  as  would  Mr.  Small,  and  read  Mr. 
Small's  responses,  and  Mr.  Nesbett  will  read  the 
questions  to  me.  We  will  pause  after  each  question 
to  give  Mr.  Faulkner  an  opportunity  to  object  if 
he  cares  to  do  so. 

The  Court :  That  is  quite  proper.  If  there  be  no 
objection,  you  may  omit  the  formal  parts.  Is  this 
deposition  taken  pursuant  to  stiplation  or  notice  or 
which  ? 

Mr.  Faulkner :     I  think  so. 

Mr.  Kaj^:     Yes,  it  w^as. 

The  Coui-t:  You  would  not  find  it  necessary  to 
read  the  formal  parts?  [103] 

Mr.  Kay :  The  stipulation  is  attached  to  the  orig- 
inal  deposition. 

Mr.  Faulkner:  Would  not  find  it  necessary  to 
what? 

The  Court:  You  would  not  tind  it  necessary  to 
read  the  formal  parts? 

Mr.  Faulkner:     Oh,  no;  no. 

The  Court:     You  may  omit  that. 

Mr.  Kay:     At  this  point  I  am  acting  as  John 
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E.  Small  and  no  longer  Wendell  Kay;  I  am  John 
Small  in  answering-  these  questions  for  Mr.  Nes- 
bett. 

Mr.  Nesbett:  This  deposition  was  taken  at  the 
request  of  the  plaintiffs  in  Anchorage,  Alaska,  and 
is  the  deposition  of  John  E.  Small,  formerly  an 
employee  of  the  Empire  Printing  Company,  the  de- 
fendant in  this  case.  Appearances  as  attorneys  were 
Buell  A.  Nesbett,  Attornej^  for  Plaintiffs,  and  John 
E.  Manders,  of  Attorneys  for  Defendant  for  the 
purpose  of  this  deposition  only.  ''John  E.  Small 
being  first  dulj^  sworn  upon  oath,  deposes  as  fol- 
lows: By  Mr.  Nesbett:" 

(Whereupon,  the  deposition  of  John  E.  Small 
was  read  as  follows — questions  by  Mr.  Nesbett 
and  answers  by  Mr.  Kay:) 

(Reading.) 

DEPOSITION  OF  JOHN  E.  SMALL 

Q.     What  is  your  full  name? 

A.     John  E.  Small. 

Q.     S-m-a-1-1?  [104]  A.     Yes. 

Q.  And  are  you  residing  in  Anchorage  at  the 
present  time,  Mr.  Small  ?  A.     Yes,  I  am. 

Q.     And  are  you  employed  here?  A.     Yes. 

Q.     What  is  your  occupation,  sir? 

A.     I  am  a  reporter  for  the  iVnchorage  Times. 

Q.  I  will  ask  you  whether  or  not  .you  were  em- 
ployed at  one  time  by  the  Empire  Printing  Com- 
pany, publishers  of  the  Alaska  Daily  Empire? 

A.     Yes,  I  was. 
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Q.  ('an  \'<»u  state  llie  dates  during  wliieli  you 
wei'e  or  between  wliieli  you  were  eni])loyed  tliere? 

A.  From  March  1, 1952,  to  a])y)roximately  the  end 
of  Februai-y,  1953. 

Q.  And  in  what  capacity  were  you  employed  by 
Hie  Empii'e  Printing  Comj)any,  sir? 

A.     As  the  Police  and  Courthouse  reporter. 

Q.     You  are  speaking 

A.  It  is  the  Police  and  Federal  T>uilding  Re- 
])orter. 

Q.  And  what  were  your  duties  in  general  with 
respect  to  that  assignment,  Mr.  Small? 

A.  Well,  I  reported  news  as' it  develoj)ed  in  the 
])olice  beats  and  in  the  Federal  Building.  [105] 

Q.  Were  you  employed  on  newspapers  prior  to 
coming  to  work  for  the  Empire  Printing  Company  ? 

A.     Yes,  I  was. 

Q.  Can  you  state  the  dates  and  where  you  were 
employed  roughly? 

A.  I  worked  for  the  Hastings  Nebraska  Tribune 
from  March,  1943,  to  the  end  of  December,  1946, 
as  police  reporter  and  later  as  wire  editor.  I 
worked  for  the  Minot,  North  Dakota,  News  from  the 
tlate  after  quitting  the  Tribune  until  January,  1948, 
as  wire  editor.  I  worked  as  editor  of  the  Union 
Newspaper  in  Denver,  Colorado;  the  Denver  Po- 
lice and  Fire  Journal  as  official  newspaper  for  the 
Police  Department  and  Fire  Department  from  '48 
until — well,  into  the  summer  of  that  same  year.  I 
operated  a  weekly  newspaper  in  Eatenville,  Wash- 
ington. I  don't  know  the  date,  but  it  was   for  a 


236  Empire  Printing  Co.  vs. 

(Deposition  of  John  E.  Small.) 

period  of  approximately  6  months  and  during  the 
illness  of  the  owner,  and  I  operated  a  weekly  news- 
paper in  Columbus,  North  Dakota.  I  don't  recall 
the  exact  date  on  that  either,  but  for  a  period  of 
about  4  or  5  months,  and  from  there  I  moved  up 
to  the  Empire. 

Q.  Had  3'ou  resided  in  Alaska  for  any  period  of 
time  prior  to  going  to  work  for  the  Empire? 

A.  I  had  been  up  here  once  before  on  a  fishing 
boat  and  that  is  all.  [106] 

Q.  Were  you  familiar  with  Alaskan  politics  at 
the  time  you  went  to  work  for  the  Empire? 

A.     No. 

Q.  I  will  ask  you  whether  or  not — strike  that — 
when  you  worked  for  the  Empire,  Mr.  Small,  who 
was  the  managing  editor? 

A.     Jack  McFarland. 

Q.  And  who  was  in  over-all  charge  of  the  Em- 
pire? 

A.  Well,  other  than  the  acting  charge  was  James 
Beard. 

Q.     And  what  was  his  title  ? 

A.  That  was  rather  ambiguous  around  there.  No- 
body seemed  to  know.  He  actually  held  the  position 
we  ordinarily  know  of  as  business  manager,  but  he 
also  wrote  editorials  and  generally  oversaw  the  op- 
eration of  the  entire  plant. 

Q.  Did  Mrs.  Helen  Monsen  hold  any  office  or 
take  any  part  in  the  operation  of  the  Empire? 

A.     As  publisher. 

Q.     I  will  ask  you  whether  or  not  Mr.  Beard, 
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after  yoii  had  eonimenccd  to  work  for  the  Empire, 
^ave  you  any  expressions  of  Empire  policy  with 
respect  to  tlie  Democratic  administration  as  far  as 
reportini;-  and  ])ublishin,[»'  of  tlie  Empii-e  was  con- 
cerned? A.     Yes,  he  did. 

Q.     AYhat  were  they? 

A.  Well,  generally  he  told  me  over  a  period  of 
time,  [107]  beginning  with  the  Sunday  that  T  ar- 
rived there,  that  tliere  was  a  Gruening  machine  in 
existence^  in  Alaska  and  that  the  Empire  was  op- 
posed to  him  and  was  doing  all  within  their  power 
to  drive  the  machine  out  of  power  and  that  part  of 
my  job  would  be  to  help  them  in  this  respect  as  a 
reporter ;  that  any  information  I  came  across  it  was 
part  of  my  duty  to  report  that. 

Q.  I  will  ask  you  whether  or  not  Helen  Monsen, 
as  publisher,  gave  you  any  similar  information  or 
instructions  ? 

A.  She  never  gave  me  any  instructions,  but  on 
numerous  occasions  she  did  express  antagonism 
against  Governor  Gruening  and  against  what  she 
called  the  Gruening  machine. 

Q.  Now,  I  will  ask  you  w^hether  or  not  Mr.  Beard 
or  Mrs.  Monsen  ever  expressed  to  you  a  desire  to 
"get  something"  on  Gruening  or  his  administra- 
tive officials? 

A.  Helen  has  never  asked  me  to  do  anything 
like  that.  Beard  on  several  occasions,  not  specificalh' 
to  me,  but  to  the  editorial  staff  in  general  has  indi- 
cated we  should  do  that. 
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Q.  Now,  as  your  period  of  residence  in  Alaska 
increased  did  you  acquire  some  independent  picture 
of  the  political  situation? 

A.  Yes,  I  did.  As  I  said,  at  the  time  I  came 
there  and  during  the  tenure  of  my  employ  there  I 
was  constantly  bombarded  with  statements  to  the 
effect  that  the  Gruening  [108]  machine  was  full  of 
graft,  corruption  and  that  we  should  do  eveiy- 
thing  within  our  power  to  drive  them  out  of  power 
and,  of  course,  I  had  no  basis  for  knowing  whether 
that  was  a  true  picture  or  not  when  I  came  there. 
As  time  went  on  and  I  covered  my  beats  and  talked 
to  peojjle  with  other  points  of  view  I  learned  that 
some  people  thought  that  the  term  ''graft  and  cor- 
iniption"  could  more  properly  be  applied  to  the 
Empire  and  very  frequently  they  suggested  it  could 
be  applied  to  me  as  an  employee  of  the  Empire 
and  I  found  considerable  temperament,  that  atti- 
tude around  town. 

Q.  Mr.  Small,  can  you  state  from  your  experi- 
ence in  newspaper  work  whether  or  not  the  edito- 
rial and  news  reporting  policy  of  the  Empire,  with 
respect  to  Gruening  and  his  administration,  was 
distorted  ? 

A.  My  opinion  was  that  it  was  about  the  most 
distorted  news  reporting,  if  you  can  use  that  term, 
that  I  have  ever  come  across. 

Q.  Now,  calling  your  attention  to  the  evening 
of  September  24,  1952,  Mr.  Small,  I  will  ask  you 
whether  or  not  you  had  occasion  to  visit  the  news- 
room of  the  Daily  Alaska  Empire? 
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A.  AVcll,  I  don't  recall  the  date  offhand.  I  didn't 
have  it  in  any  of  my  notes,  hut  if  you  are  referring 
to  the  pai)er  that  involved — to  the  edition  that  is 
involved  [109]  in  this  liable  action,  yes. 

Q.  Then  is  it  your  testimony  that  you  did  have 
occasion  to  visit  the  Empire  newsroom  the  evening 
before  the  publication  of  the  edition  involved  in  this 
action  ?  A.     Yes. 

Q.  Can  you  state  about  what  time  you  went  to 
th(^  newsroom? 

A.     No,  I  can't  except  it  was  after  dark. 

Q.  And  who  was  in  the  newsroom  when  you 
went  there?  A.     Jack  Daum  and  Jim  Beard. 

Q.  And  what  was  Mr.  Daum's  position  with  the 
Empire,  Mr.  Small? 

A.  He  was  a  reporter.  He  took  over  from  me  as 
Federal  Building  rejjorter. 

Q.  I  will  show  you  this  newspaper  and  ask  you 
if  you  can  recognize  it  ?  A.     Yes,  I  do. 

Q.     And  describe  it  for  the  purpose  of  the  record  ? 

A.  It  is  ''The  Daily  Alaska  Empire,"  Septem- 
ber 25,  1952,  edition  that  carries  what  we  call  the 
"scare  head"  stating  that  the  Special  Ferry  Fund 
has  been  bared  and  containing  such  headlines  as 
"Reeve  Raps  Graft,  Corruption"  and  "Gruening, 
Metcalf,  Roden  Divert  'Chilkoot'  Cash  to  Private 
Bank  Account,"  and  other  similar  scare  heads. 

Q.  You  were  working  at  the  Empire  when  that 
edition  was  published,  weren't  you?  [110] 

A.     Yes,  I  was. 
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Q.  Do  you  recognize  that  as  the  September  25th 
edition  of  the  Empire*? 

A.  I  recognize  it  as  an  edition  that  was  pub- 
lished at  the  time  I  worked  there. 

Q.  It  states  September  25  in  the  heading,  doesn't 
it?  A.    Yes. 

Mr.  Nesbett:  This  copy  will  be  attached  to  the 
original  of  the  deposition  and  marked  Exhibit  A. 

Q.  (By  Mr.  Nesbett) :  Now,  I  will  ask  you 
whether  or  not  you  saw  the  news  makeup  repre- 
sented by  the  front  page  of  this  edition  dated  Sep- 
tember 25,  on  the  evening  you  visited  the  newsroom  ? 

A.  Yes,  I  did.  T  saw  what  we  call  a  page  proof 
of  it. 

Q.     You  call  it  what?  A.     Page  proof. 

Q.     What  is  a  page  proof,  Mr.  Small? 

A.  Well,  that  is  a  proof  of  the  type  that  is  run 
off  for  the  purpose  of  checking  the  type  for  errors. 

Q.  Then  is  it  true  that  a  page  proof  would  be 
as  easily  read  as  this  ? 

A.     It  would  be  practically  exactly  like  that. 

Q.     As  Exhibit  A  that  we  have  here? 

A.     Yes. 

Q.  Did  you  have  any  discussion — what  did  you 
do  when  you  [111]  entered  the  room? 

A.  I  don't  recall  exactly.  I  was  coming  in,  as  was 
my  custom,  to  do  work  that  I  hadn't  gotten  done 
earlier  in  the  day  and  I  think,  if  I  recall,  that  I  was 
at  my  typewriter  for  awhile  and  shortly  after  that 
I  noticed  Beard  and  Daum  reading  this  page  proof 
over  at  the  managing  editor's  desk  and  I  walked 
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over  to  see   what  they  were  diseussiiig  and   what 

they  were  doing. 

Q.  I  will  ask  3011  whcthci'  or  not  you  had  any 
discussion  with  Mr.  Beard  concerning  this  page 
])roof  ?  A.     Yes,  I  did. 

Q.     What  was  tliat  discussion? 

A.  Well,  immediately  after  looking  at  it  Beard 
turned  to  me  and  said,  "What  do  you  think  of  this," 
or  words  to  that  effect,  not  a  direct  quote,  and  after 
glancing  over  it  1  told  him  that  it  looked  like  he 
had  a  libelous  makeup. 

Q.  NoW',  when  Mr.  Beard  said,  "What  do  you 
think  of  this,"  did  he  say  anything  else  prior  to 
your  reading  it? 

A.  Well,  he  made  several  comments  and  the  one 
I  recall,  of  course,  is  "We  have  got  the  S.O.B. 
where  Ave  want  him,"  or  something  to  that  effect. 

Q.  Did  you  make  any  immediate  reply  to  that 
comment  ? 

A.  I  don't  think  I  made  any  immediate  reply.  I 
read  the  proof  over  pretty  thoroughly,  they  were 
working  on  it  continually  during  that  time  and  I 
read  both  the  lead  [112]  story  and  that  front  page 
editorial  and  I  told  them  that  I  thought  both  of 
them  were  libelous  in  themselves. 

Q.  Did  Mr.  Beard  make  any  statement  in  con- 
nection with  your  remark? 

A.  He  probablj^  did,  but  I  don't  recall  exactly 
any  statement  he  made  now,  excej^t  that  he  generally 
— well,  discounted  any  suggestions  I  had  as  to  libel- 
hood.  And  I  might  also  say  that  Daum  did  the  same 
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thing.  Daum  and  I  had  a  brief  argument,  he  stated 
there  was  no  libel  in  it;  and,  I  recall  I  pointed  out 
to  Beard  that  he  had  in  the  makeup  heads  such  as 
that,  '^ Reeve  Raps  Graft,  Corruption"  alongside 
heads  about  Special  Ferry  Fund  being  discovered  or 
bared  and  that  he  was  using  color  words  which  had 
connotations  of  graft  and  corruption  and  that  the 
placement  of  his  information  in  his  lead  story  would 
indicate  to  a  reader  that  corruption  was  involved  or 
graft  and  specifically  in  the  editorial  there  was  ref- 
erence to  Oscar  Olson  which  attempted  to  point  out 
a  correlation  between  the  2  cases.  I  told  him  that 
was  definitely  libelous  and  they  told  me  that  it  was 
not. 

Q.  Did  you  notice  anything  unusual  in  Mr. 
Beard's  tone  of  voice  when  he  made  the  remark  "I 
guess  we  have  got  the  S.O.B.  where  we  want  him" 
or  words  to  that  effect? 

A.  Yes,  Beard  was  a  very  demonstrative  sort 
of  person  and  there  was  obvious  satisfaction,  you 
might  say  even  glee,  [113]  in  his  manner  and  in  his 
tone  of  voice  when  he  made  the  statement.  He  was 
very  elated  that  night. 

Q.  Mr.  Small,  do  you  know  of  any  rivalry  that 
existed  between  Mr.  Beard  and  Governor  Gruening 
with  respect  to  Mr.  Beard's  political  ambitions'? 

A.  Other  than  the  obvious  ambition  to  be  in  po- 
litically with  the  party  that  ousted  Gruening,  the 
only  definite  thing  I  know  of  is  a  statement  he  made 
one  time  that  it  looked  like  he  might  be  on  the  way 
to  the  Governor's  chair. 
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Q.  That  wlio  ini<rht  hv  on  tlic  \\i\y  to  the  (iov- 
ernor's  chair? 

A.  That  Ueard  mij^ht  be  oil  the  way.  That  oc- 
curred quite  some  time  after  this  thing-,  after  the 
election  in  fact,  and  Elmer  Friend,  who  was  then 
acting  as  managing-  editor,  and  Beard  and  I  were 
riding  in  a  cab 

Mr.  Manders:  Just  a  minute.  This  was  all  sub- 
sequent to  the  publication  of  the  article,  this 
last 

A.  Yes.  He,  Beard  and  I  were  riding-  in  a  cab 
and  he  made  the  statement  at  that  time  he  might  be 
on  the  way  to  the  Governor's  chair  or  it  looked  like 
he  might  be.  That  is  the  only  reference  he  ever 
made  to  me  personally  of  ambitions  to  political  of- 
fice. 

Q.  Did  you  state  previously  that  Mr.  McFar- 
land  was  managing  editor  when  you  went  to  work 
for  the  Empire?  A.    Yes,  he  was. 

Q.  I  will  ask  you  whether  or  not  Mr.  McFarland 
was  employed  [114]  as  managing  editor,  in  any  ca- 
]>acity  at  the  Empire  on  September  25,  1952? 

A.     No,  he  wasn't. 

Q.  Do  you  know  whether  or  not  Mr.  McFarland 
quit  the  Empire  or  w^as  fired? 

A.  That  was  a  moot  point.  James  Beard,  I  have 
heard  him  state — in  fact  James  Beard  told  me  the 
day  that  McFarland,  to  my  know^ledge  quit,  that  he 
had  fired  him,  but  his  severance  with  the  Empire 
occurred  as  a  result  of  an  argument  over  a  news 
stor}\  I  don't  recall  the  story  which  the,y  wanted 
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him  to  publish  and  he  as  managing  editor  refused 

to  do  so. 

Q.  When  you  say  they  wanted  him  to  publish, 
whom  do  you  have  in  mind? 

A.     Helen  Munson  and  Jim  Beard. 

Mr.  Manders:  Has  this  story  that  you  refer  to 
have  anything  to  do  with  the  basis  of  this  libelous 
suit  ? 

Mr.  Nesbett:  I  can  answer,  John.  It  hasn't,  but 
it  is  strictly  admissible  as  indicating  the  previous 
attitude.  You  see  we  have  alleged  in  our  Complaint 
a  ''campaign,"  it  is  called,  to  discredit  by  distor- 
tion and  so  forth. 

Q.  (By  Mr.  Nesbett) :  When  you  say  they 
wanted  McFarland  to  publish  the  story  who  do  you 
have  in  mind? 

A.     James  Beard  and  Helen  Munson.  [115] 

Q.  Do  you  know  the  nature  of  the  story  that  Mr. 
McFarland  refused  to  publish? 

A.  No,  I  don't  know  specifically  and  I  don't 
even  know  generally  except  that  practically  all  the 
arguments — in  fact,  I  would  say  all  of  the  argu- 
ments that  occurred  between  McFarland  and  Beard, 
and  usually  that  included  Helen,  concerned  editorial 
policy  that  referred  to  a  story  about  either  Gover- 
nor Gruening  or  some  member  of  the  Gruening  ad- 
ministration, and  I  am  quite  sure  that  that  story 
did  have  something  to  do  with  that.  I  am  saying 
that  I  know  that.  I  heard  McFarland  arguing  and 
telling  those  people  in  the  office,  the  words  were 
very  loud  and  I  could  hear  them  from  Helen's  of- 
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iice  into  the  newsroom,  MeFarland  told  them  they 
could  have  their  job  and  their  ])aper  and  he  was 
<2:oing,  and  he  subsequently  went. 

Q.  Do  you  recall  overhearing  any  conversation 
concerning  this  publication  of  September  25  on  the 
day  of  the  publication  in  the  Emj^ire  offices'? 

A.    Yes,  I  do. 

Q.  And  was  that  conversation  between  Helen 
Munson,  Beard  and 

A.  Originally  the  conversation  was  between 
Helen  Munson  and  Jim  Beard.  That  occurred  in 
Helen's  office. 

Q.     And  were  you  there  ?  [116] 

A.  I  Avalked  in  the  office  for  some  business  pur- 
pose, I  don't  recall  what  it  was,  and  they  were 
discussing  this  at  that  time. 

Q.     What  was  that  discussion? 

A.  It  referred,  of  course,  to  this  paper  and 
whether  or  not  the  Empire  was  in  for  a  libel  suit 
and  Helen  apparently  had  already  been  told  by 
enough  people  that  it  impressed  her  because  she 
w^as  very  worried  that  it  was  a  libelous  edition  and 
Beard  was  telling  her  that  they  had  nothing  to 

far 

(Reading  suspended.) 

Mr.  Kay :     Apparently  meaning  ' '  fear. ' ' 

(Reading  resumed.) 

— and  that  if  they  just  stuck  firm  that  there  was 
nothing  anybody  could  ])rove.  He  also  told  Helen 
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that  if — the  thing  about  this  is  that  during  that  con- 
versation there  was  a  telephone  call  and  the  voice 
was  later  identified  as  that  of  the  Empire  Attor- 
ney, Faulkner,  and  the  man  wanted  to  know  "Who 
in  the  hell's  idea  it  was  to  put  that  out,"  or  some- 
thing to  that  effect. 

Q.  Did  you  hear  that  voice  say  words  to  that 
effect  ?  A.     Yes,  I  did — very  loud. 

Q.     To  whom  were  the  words  spoken? 

A.     Helen  answered  the  telephone. 

Q.  Did  Helen  say  anything  further  to  this  at- 
torney over  the  [117]  phone? 

A.  There  was  conversation  and  Helen  asked  him 
whether  or  not  it  was  libelous  and  he  told  her  it 
was. 

Q.     Did  he  use  exactly  those  words? 

A.  No,  that  is  not  a  direct  quote.  I  just  recall 
he  informed  her  that  they  had  a  possible  libel  suit 
on  their  hands. 

Q.  Just  to  refresh  your  memory,  and  I  am  look- 
ing at  my  notes,  did  the  attorney  say  or  did  Helen 
Munson  quote  him  as  having  said,  ''It  was  libelous 
as  hell?" 

Mr.  Manders:  Just  a  moment.  I  don't  mind  you 
asking  the  question,  but  I  do  object  to  the  leading 
of  the  witness. 

Mr.  Nesbett:  It  was  a  matter  of  refreshing  his 
memory  from  notes  here.  Well,  you  can  object  to  it 
at  the  time  of  the  trial. 

Q.     Does  that 

A.     Well,  he  possibly  said  that  sometime,  but  I 
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don't  recall  exactly  that  except  that  it  was  very 
strongly  worded.  It  left  nie  with  the  ini])ressi()n  that 
Faulkner  felt  that  the  Enipii'e  had  committed  a  libel. 

Q.  Mr.  Small,  do  you  have  any  interest  in  the 
outcome  of  this  suit  in  any  fashion? 

A.     No,  I  don't. 

Q.  I  will  ask  you  whether  or  not  you  overheard 
any  conversation  between  Beard  and  others  concern- 
ing this  publication  [118]  of  September  25? 

A.     Will  you  repeat  that,  please? 

(Thereupon,  the  last  question  was  read   In' 
the  reporter.) 

A.  Yes,  I  know  I  did.  I  don't  recall  any  exact 
words,  but  I  recall  overhearing  Daum  and  Beard 
talking  about  it. 

Q.  I  will  ask  you  whether  or  not  you  overheard 
Beard  discussing  this  publication  with  Ed  Coffey 
and  in  your  presence?  A.     This  case? 

Q.     This  publication?  A.     No,  I  did  not. 

Q.  Well,  I  will  ask  you  whether  or  not  you  over- 
heard any  conversation  at  all  between  Beard  and 
Ed  Coifey  subsequent  to  this  publication  and  con- 
cerning it? 

A.  Not  subsequent  to  it,  no,  and  not  in  reference 
to  this  publication. 

Q.  Did  you  overhear  any  conversation  between 
Beard  and  Ed  Coffey  concerning  the  editorial  pol- 
icy and  news  reporting  policy  of  the  Empire  as  to 
the  Gruening  administration? 

A.     I  was  a  target  of  some  conversation  at  one 
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time  between  Coffey — or  directed  at  me  by  Coffey 
and  Jim  Beard  about  a  month  or  so  after  I  started 
workinp,'  for  the  EmTjire. 

Q.  And  what  was  the  nature  of  that  target  di- 
rected towards  you? 

A.     It  was  explained [119] 

Mr.  Manders :  Just  a  minute.  He  said  one  month 
after  he  started  to  work  for  the  Empire  which 
Avould  put  him  in  about  the  month  of  April,  1952, 
and  this  publication  didn't  take  place  until  1953,  is 
that  right? 

Mr.  Nesbett:     September  of  '52. 

Mr.  Manders :  Some  6  months  or  5  months  later 
and  it  is  objected  to  as  being  too  remote  to  connect 
this  editorial  with  such  conversation. 

Q.  (By  Mr.  Nesbett) :  What  was  that  conversa- 
tion, Mr.  Small? 

A.  It  was  an  explanation,  forceful  explanation, 
I  might  say,  by  both  men  of  the  political  situation 
in  Alaska  and  I  was  informed  that  there  Avere  2  sides 
and  that  the  Empire  was  on  one  and  the  Gruening 
machine  was  on  the  other  and  it  concluded  with  the 
remark  that  I  recall  today  because  it  prejudiced 
me  against  Ed  Coffev  to  the  effect  that  a  smart  bov 
would  know  which  side  of  his  bread  is  buttered,  or 
words  to  that  etfect.  In  other  words,  if  I  played 
ball  vdth  the  right  people  I  would  get  somewhere 
and  if  I  didn't  I  would  get  nowhere.  That  was  the 
effect. 

Q.  Now,  Mr.  Small,  do  you  recall  overhearing 
anv  conversation  between  Mr.  Beard  and  another 
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person  in  Mr.  J>eard's  apartment  afli  r  th.is  ])iil)]i- 

cation  of  Se])tember  25? 

(Reading  suspended.) 

Mr.  Nesbett:     They  mean  '52  no  doubt.  [120] 

(Reading-  resumed.) 

A.    Yes,  I  do. 

Q.  State  the  circumstances  and  the  nature  of 
that  conversation? 

A.  Well,  I  don't  recall  the  time.  I  I'ecall  it  was 
([uite  late  at  night  and  I  don't  even  recall  the  busi- 
ness I  had  for  going  up,  but  I  was  heading  up  for 
another  apartment  and  as  I  passed  Jim  Beard's 
jipartment  I  heard  loud  voices  and  I  stopped  and 
listened.  I  overheard  some  conversation  that  didn't 
mean  much  to  me  except  they  were  discussing'  this. 

Q.     This  what?  A.     This  publication. 

Q.     Of  September  25? 

A.  Yes.  This  was  several  weeks  after  this  was 
published  and  the  voices  were  loud  and  angry  and 
the  statement  that  I  recall  clearly  was  Jim  Beard's 
tlireat  to  some — whoever  was  in  the  apartment  that 
if  he  mentioned  or  published  or  made  public  some 
letter  that  Beard  would  kill  him. 

Q.  Did  you  hear  anything  further  on  that  occa- 
sion ? 

A.     I  probably  did,  but  I  don't  recall  it  now. 

Q.  Are  you  certain  that  their  argument  or 
heated  discussion  was  concerning  this  publication 
of  September  25,  however  ? 
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A.  Well,  I  am  certain  part  of  it  concerned  that 
because  [121]  that  was  mentioned,  but  I  don't  know 
whether  it  all  concerned  that. 

Q.  Now,  can  you  state  whether  or  not  Governor 
Gruening's  reputation  was  injured  by  reason  of 
this  publication  of  September  25? 

A.  I  would  say  it  was  not  permanently,  perhaps, 
but  it  was,  at  least  to  my  knowledge,  it  was  hurt 
for  the  period  aimed  at  hj  the  Empire  and  that 
was  the  election  period  coming  up  in  November. 

Q.  Can  you  state  whether  or  not  the  reputation 
of  Henry  Roden  was  damaged  by  reason  of  this 
publication  of  September  25  ? 

A.  Well,  Henry  Roden  appeared,  from  the  in- 
formation I  gathered  in  my  time  in  Juneau,  to  have 
a  very  high  reputation  in  the  Territory  and  espe- 
cially in  Juneau  and  most  of  the  conversations  I 
heard  were  directed  at  me  expressed  sorrow  that 
Henry  had  gotten  himself  mixed  up  in  a  thing  like 
this. 

Q.  Can  you  state  whether  or  not  the  reputation 
of  Frank  Metcalf  was  damaged  by  reason  of  this 
publication  of   September  25? 

A.  I  can  only  state  that  it  is  my  opinion  that  it 
was. 

Mr.  Nesbett:     That  is  all. 

By  Mr.  Manders: 

(Reading  suspended.) 

Mr.  Nesbett:    Do  you  want  to  read  that? 
Mr.  Faulkner :    It  doesn't  matter,  unless  you  want 
me  to. 
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Q.  Mr.  Small,  you  say  you  are  now  employed 
by  the  Anchorage  Times ^?  A.     Yes,  I  am. 

Q.  And  how  lono-  have  you  been  employed  by 
them?  A.     Since  March  1st,  1953. 

Q.     1953?  A.     Yes. 

Q.     Was  that  light  after  you  left  the  Empire? 

A.     Yes,  that  was  the  day  after. 

Q.  You  mentioned  a  number  of  papers  for  whom 
you  worked?  A.     Yes. 

Q.  When  you  left  those  papers  did  you  leave  of 
your  own  accord  in  each  instance? 

A.    Yes,  I  did. 

Q.     And  then  you  published  papers  of  your  own? 

A.  Not  of  my  own.  I  have  published  papers  as 
editor.  I  have  published  3  weekly  newspapers,  that 
is,  3  periodicals  for  other  owners. 

Q.  And  when  you  left  those  papers  what  was  the 
reason  ? 

A.  In  one  instance  a  union  newspaper;  I  quit 
])artially  [123]  because  I  wasn't  in  a  type  of  posi- 
tion that  was  pajdng  me  enough  money;  and  for 
the  other  reason  that  my  wdfe  and  I  wanted  to  move 
to  the  West  Coast.  The  other  two  were  taken  as 
part-time  jobs— not  part-time  jobs,  but  as  tempo- 
rary jobs  and  in  one  instance  to  do  a  favor  for  a 
friend,  that  was  at  Eatenville,  and  in  the  other  in- 
stance to  help  out  a  man  who  asked  me  to  go  out 
and  do  some  trouble  ^hooting  for  him.   Incidentally, 


252  Empire  Printing  Co.  vs. 

(Deposition  of  John  E.  Small.) 

I  have  letters   of  reference   from  all  my  former 

employers. 

Q.  Let  me  ask  you  this,  Mr.  Small:  You  have 
testified  that  you  were  not  familiar  with  Alaskan 
politics  at  the  time  you  came  up  here  ?  A.     Yes. 

Q.  Now,  on  the  papers  you  had  previously 
worked  on  or  managed  isn't  it  a  fact  that  most 
newspapers  take  a  side  one  way  or  the  other  in 
political  matters  ? 

A.  That  depends  on  what  you  mean.  Are  you 
talking  about  politics  generally  or  on  specific  issues "? 

Q.  Different  machines,  let's  say,  as  they  are  com- 
monly known.  One  group  opposed  to  another. 

A.     Not  always,  no. 

Q.  Did  you  work  on  newspapers  that  took  one 
side  as  opposed  to  another  ? 

A.  If  I  may  I  will  answer  that  this  way :  I  have 
worked  on  a  paper  that  was  Republican,  which  fa- 
vored Republican  [124]  policies  in  general. 

Q.  Papers  and  the  policies  of  those  papers  do 
those  things,  do  they  not? 

A.     Some  newspapers  do,  some  don't. 

Q.  This  Jack  McFarland  you  mentioned,  what 
does  he  do  now  1 

A.  I  understand  he  is  teaching  school  in  Kake 
or  one  of  those  little  villages  down  in  Southeast 
Alaska. 

Q.  Is  this  the  Jack  McFarland  you  have  stated 
here  who  left  the  Empire  and  then  did  he  go  with 
another  newspaper  ? 
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A.  He  didn't  \i,o  with  another  newspaper.  He 
established  the  Jnneaii  1  iidepend(*nt. 

Q.     Is   he   with   that  Juneau   Jnde})endent   now'? 

A.     No.  he  isn't. 

Q.  And  how  loni;-  was  he  with  them,  do  you 
know"? 

A.  I  don't  recall  exactly.  He  had  been  gone  for 
a  month  or  so,  I  suppose,  when  I  first  learned  of  it 
by  reading'  an  Independent,  up  here. 

Q.     Do  you  know  who  he  established  that  with  ? 

A.  Yes,  Irvin  Jensen  and  a  printer  whose  name 
1  can't  recall  right  now. 

Q.     Was  George   Sundborg  in  that  newspaper? 

A.     Not  at  that  time,  no. 

Q.     He  is  now? 

A.  He,  as  I  understand  it,  now  is  the  publisher 
and  principal  stockholder,  but  I  don't  know  that 
for  a  fact.  [125] 

Q.  Did  I  understand  you  correctly  to  state  that 
Helen  took  no  part  in  the  publication? 

A.  I  didn't  say  she  took  no  part.  I  said — you  are 
talking  about  this  publication? 

Q.     Yes,  prior  to  its  publication. 

A.  I  have  no  knowledge  of  her  taking  any  part 
in  it  except  in  that  Helen  was  present  there  and 
Helen  generally  tended  pretty  close  to  her  business 
in  matters  of  publication,  especially  where  they  re- 
ferred to  the  so-called  Gruening  Machine. 

Q.  Well,  was  there  anything  strange  in  a  news- 
paper taking  sides  politiealljr? 

A.     I   would   say   no,   there   is   nothing   strange 
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about  a  newspaper  taking  sides  politically,  but 
there  are  extremes  beyond  which  ethical  nwespapers 
don't  go. 

Q.  I  see.  I  understood  you  to  state  that  Helen 
never  gave  instiTictions  in  regard  to  this  matter, 
but  expressed  distaste  for  the  Gruening  Machine, 
is  that  correct? 

A.  Helen  has  never  given  me  any  instructions  to 
do  anything,  but  her  attitude  was  expressed  on 
many  occasions  in  conversations  with  me  and  in  con- 
versations I  overheard  that  the  Gruening  Machine 
could  do  no  right  and  that 

Q.  Do  you  know  the  reason  why  she  would  have 
any  animosity,  if  you  want  to  call  it  such,  or  feel- 
ings toward  the  Gruening  Machine  ?  [126] 

A.  I  have  her  reasons,  reasons  expressed  by 
other  people  and  reasons  I  arrived  at  myself. 

Q.  Was  that  by  reason  of  her  father  having  been 
the  former  Governor  ? 

A.  That  is  what  it  appeared  to  me  and  from 
what  I  had  heard  people  express  around  town.  The 
opinions  they  expressed  was — the  primary  reason 
for  her  antagonism  towards  the  Governor  was  that 
she  considered  he  had  ousted  her  father  from  the 
Governor's  chair.  In  fairness  to  Helen  I  will  have 
to  say  she  vigorously  denied  that  and  said  she  op- 
posed the  Gruening  Machine  because  she  considered 
it  unethical. 

Q.  The  evening  you  speak  of  being  in  the  news- 
room, w^hat  was  your  occasion  for  being  there? 

A.     It  was  common  practice  of  mine  to  return 
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to  work  at  ni^ht  and  f'orni)l('te  work  on  stories  that 

I  hadn't  linished  durinii^  the  day. 

Q.  By  the  way,  have  you  discussed  this  case 
with  anyone  prior  to  the  taking  of  your  deposition 
here?  A.     Yes,  I  have. 

Q.     And  with   whom? 

A.  I  have  discussed  it  witli  ni\'  wife  and  I  have 
talked  to  the  attorney  here  about  the  fact  I  was 
going  to — you  are  including  any  period  from  the 
time  of  that  publication  on — T  also  discussed  it  with 
Governor  Gruening  and  at  [127]  that  time  he  asked 
me  what  my  attitude  was  and  I  told  him  I  thought 
it  was  an  underhanded  blow  and  that  I  would  be 
willing  to  testify  in  a  libel  suit.  That  w^as  after  it 
had  been  tiled.  . 

Q.     After  what? 

A.  After  the  libel  suit  had  been  filed  I  had  a 
conversation  with  Governor  Giiiening  which  I  told 
him  that. 

Q.     That  was  after  he  filed  the  libel  suit? 

A.     Yes. 

Q.  Did  he  call  upon  you  or  did  you  call  upon 
him? 

A.  Neither  actually.  We  met  during  the  course 
of  my  coverage  of  the  Federal  Building  one  day. 
In  other  words,  I  went  into  his  office  on  a  matter 
of  business  and  we  discussed  this  publication  and 
the  libel  suit. 

Q.  Was  that  conversation  reported  by  you  to 
anyone  in  the  Empire  as  to  the  fact  that  you  would 
testify  in  his  behalf  ? 
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A.  Well,  it  probably  was  discussed  with  some- 
body, but  if  you  are  intimating  or  asking  whether 
or  not  I  discussed  it  with  Jim  Beard  or  Helen 
Munson  the  answer  is  no. 

Q.  Did  Mr.  McFarland  quit  the  Empire  or  was 
he  dismissed? 

A.  To  my  knowledge  he  quit.  I  overheard  him 
tell  Jim  Beard  and  Helen  Munson  that  he  was 
through  and  he  made  that  threat  several  times  be- 
fore on  similar  arguments  but  hadn't  carried  them 
out,  this  time  he  did,  however.  That  [128]  afternoon 
Jim  Beard,  who  apparently  didn't  know  I  had  been 
in  the  newsroom  at  that  time,  told  me  he  fired  Mc- 
Farland. 

Q.  You  made  reference  to  a  telephone  conver- 
sation between  Helen  Munson  and  a  voice  on  the 
telephone?  A.     Yes. 

Q.  And  do  you  know  positively  whose  voice  that 
was  ? 

A.  If  you  mean  did  I  recognize  the  voice,  no, 
but  Helen  Munson  identified  the  voice  as  being  that 
of  her  attorney,  Faulkner. 

Q.     And  how  did  she  identify  that  to  you? 

A.  She  didn't  to  me.  She  turned  to  Jim  Beard 
after  the  conversation  and  told  him  that  Faulkner 
thought  it  was  a  libelous  publication. 

Q.  Faulkner  thought  it  was  a  libelous  publica- 
tion, but  that  could  have  been  by  someone  else. 

A.  You  mean  she  was  saying  somebody  else  had 
told  her?  No,  the  indication  was  she  had  just  talked 
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to    l^^aiilkiicT  and   Faulkner  was  inroiTninj::  her  of 

this. 

Q.  Now,  you  have  no  interest  in  the  outcome  of 
this? 

A.  Well,  1  answered  no  to  that  before.  If  you 
mean  pecuniary  interest  the  answer  is  no. 

Q.  No,  I  didn't  mean  a  monetary  interest  in  any 
sense  of  the  word.  Have  you  an  interest  in  the  out- 
come of  this  litigation  as  to  which  way  you  would 
like  to  see  it  terminated?  [129] 

A.  I  will  put  it  this  way:  I  have  an  Intercast  in 
seeing  that  justice  is  done  and  if  this  is  a  libelous 
publication  then  I  think  it  should  be  made  known. 
If  it  isn't,  why,  that  is  up  to  the  court. 

Q.  Let  me  ask  you  this,  Mr.  Small:  You  have 
been  a  reporter  here  on  the  Anchorage  Times  since 
March  1,1953?  A.     Yes. 

Q.  And  would  you  say  that  that  newspaper  im- 
partially reports  the  news  jjolitically  in  favor  or 
against  one  of  the  other  parties  as  we  know  them 
today?  A.     The  Times? 

Q.     Yes. 

A.     I  would  say  generally  that  it  does,  yes. 

Q.  Would  you  not  say  that  it  leans  tow^ards  the 
Gruening  Machine  ?  A.     Its  stories  ? 

Q.    Yes. 

A.     Not  in  content,  no,  I  wouldn't  say  they  do. 

Q.  Would  you  say  it  leans  in  favor  of  the  Re- 
l)ublican  party  ?  A.     No,  I  would  not. 

Q.  And  what  was  this  discussion  you  claimed  to 
have  had  with  Ed  Coffey? 
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A.  This  was  a  discussion  in  which  Ed  Coffey  and 
Jim  Beard  were  involved.  I  don't  recall  the  exact 
date  except  it  was  not  too  long  after  I  came  to  work 
for  the  Empire  and  [130]  it  was  during  the  course 
of  a  party  in  which  a  large  number  of  people  were 
involved.  We  had  left  Helen  Munson's  house  to  go 
over  to  Mike's  place  across  the  channel  for  dinner. 
There  was  a  woman  in  the  cab  and  they  stopped  at 
one  of  the  hotels  to  let  her  get  something  and  while 
she  was — during  that  interval  Beard  and  Coffey 
were  attempting  to  impress  on  me  the  importance 
of  being  on  the  right  side  and  the  political  wars 
that  were  in  existence  at  that  time  down  there. 

Q.  That  was  merely  a  matter  of  shop  talk  of 
persuasion,  wasn't  it? 

A.  I  certainly  didn't  consider  it  such.  It  affected 
me  to  the  extent  that  while — since  that  time  I  have 
known  of  certain  things  that  Ed  Coffey  has  done 
that  I  approved  of,  but  I  have  been  so  prejudiced 
against  him  from  that  conversation  that  I  haven't 
been  able  to  regard  Ed  in  a  purely  impersonal  light 
since  then. 

Q.     What  Ed  Coffey  are  you  talking  about"? 

A.  The  Ed  Coffey  who  is  an  insurance  agent 
here  in  Anchorage  and  who,  at  that  time  at  least, 
was  a  member  of  the — I  don't  know  the  title — this 
tourist 

Q.     Alaska  Visitors  Association?  A.     Yes. 

Q.  It  is  the  Ed  Coffey  that  lives  here  in  Anchor- 
age then?  A.     Yes.  [131] 

Q.     And  former  Senator  from  this  division? 
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A.     Yes. 

Q.  And  it  was  that  one  coiivcrsatioii  that  preju- 
diced you  ai^ainst  Mr.  Coffey  ?  A.     Yes,  it  did. 

Q.  Do  you  mean  by  that  that  you  shouldn't  have 
loyalty  to  the  person  by  whom  you  are  employed? 

A.     That  you  should  not? 

Q.     Or  that  you  should? 

A.  I  don't  mean  that.  I  don't  quite  understand 
that  question. 

Q.  That  is  what  I  am  trying  to  find  out.  Just 
what  do  you  mean?  Did  lie  mean  that  you  should 
])e  loyal  to  the  person  who  is  employing  you? 

A.     Do  I  mean  what? 

Q.  You  said  Mr.  Coffey  said  that  you  better  go 
along 


A.  Mr.  Coffey  was  not  in  this.  Incidentally,  it 
was  not  a  two-sided  conversation  between  Mr. 
Coffey  and  myself.  It  included  Jim  Beard  and 
therc^  was  no  mention  of  loyalties  as  such.  I  was 
being  advised  that  for  my  own  welfare  I  should 
play  along  with  the  right  people  and  I  would  get 
somewhere  in  Alaska.   If  I  didn't  I  would  be  gone. 

Q.  I  see.  And  this  evening  that  you  refer  to  in 
your  testimony  of  a  conversation  at  the  apartment 
of  Jim  Beard,  you  know  that  you  heard  loud  voices 
but  you  don't  know  [132]  who  the}^  were? 

A.  I  know  one  was  Jim  Beard.  I  didn't  recog- 
nize the  other. 

Q.     You  don't  know  anyone  else?  A.     Yes. 

Q.     Were  you  angry  at  the   Empire  when  you 
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were  there?   When  I  say  the  Empire  I  am  speak- 
ing of  the  publisher  of  this  newspaper. 

A.  If  you  are  speaking  of  personal  anger  the 
answer  is  no.  I  have  never  been  angry  at  Helen 
Munson.  I  am  not  angry  at  her  today.  I  like  Helen 
Munson  as  a  person.  In  fact,  it  is  unfortunate  she 
is  being  used  as  a  tool  by  people  with  interests  that 
I  don't  think  are  parallel  to  hers  and  I  only  regret 
that  Helen  has  become  involved  in  this  sort  of  thing. 
If  3^ou  mean  am  I  angry  at  the  policies  that  were 
practiced  by  the  Empire  the  answer  is,  yes,  I  was. 
I  disagreed  with  them  and 

Q.  Were  you  opposed  to  the  policies  from  the 
beginning?  A.     From  the  begiiming,  yes. 

Q.     But  you  continued  on?  A.     I  did. 

Q.     Until  the  time  you  left? 

A.     That  is  right. 

Q.     Now,  did  you  leave  of  your  own  accord? 

A.     Yes,  I  did. 

Q.     And  what  was  your  reason  for  leaving  ?  [133] 

A.  My  primary  reason  was  just  what  I  have 
stated — that  I  disagreed  with  them.  The  final  trigger 
was  the  fact  I  found  employment  elsewhere  and  my 
wife  had  been  pregnant  the  preceding  period  I  had 
been  there,  finally  had  given  birth  to  our  daughter 
and  I  no  longer  felt  the  financial  strain  that  I  had 
been  under  before. 

Q.  Let  me  ask  you  this,  Mr.  Small:  Did  you 
leave  because  you  weren't  given  certain  assignments 
or  given  a  more  responsible  position? 

A.     No,  I  did  not. 
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Q.     Yon  (lid  not? 

A.  J  did  not.  In  rcrcrence  to  that  I  mi<,dit  say 
licre  that  Jim  Beard  at  one  time  promised  me  the 
position  of  managiiii;-  editor  with  the  definite  indi- 
cation tliat  it  wonld  he  mine  provided  I  j^layed  ball. 

(Reading  sus])ended.) 

The  Conrt:  Pardon  me.  We  have  gone  a  bit 
overtime  thinking  that  possibly  we  could  conclude 
this  deposition.  Is  there  nnich  more  of  it? 

Mr.  Kay:  There  is  still  another  ten  or  twelve 
pages. 

Mr.  Nesbett:     Still  eight,  nine,  ten  pages. 

The  Coui-t:  I  hesitate  to  impose  on  the  jury  so 
long.  We  are  fifteen  minutes  now  overtime.  It 
would  seem  that  we  could  continue  that  in  the  morn- 
ing, so  we  will  recess  the  case  until  10:00  o'clock 
tomorrow  morning.   [134] 

(Whereupon,  the  jury  was  duly  admonished, 
and  the  trial  was  adjourned  until  10:00  o'clock 
a.m.,  November  16,  1955,  reconvening  as  per 
adjournment,  with  all  parties  present  as  here- 
tofore and  the  jury  all  j^resent  in  the  box; 
whereupon,  the  trial  proceeded  as  follows:) 

The  Court :  We  will  resume  the  trial  at  this  time 
in  the  Empire  Printing  Company  cases.  You  may 
resume  then  the  reading  of  the  dei3osition  of  John 
E.  Small. 

Mr.  Nesbett:  This  w^as  the  deposition  of  John 
E.    Small   taken   by   the   plaintiffs    in   Anchorage, 
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Small  being  tlie  former  employee  of  the  Empire 
and  presently  employed  by  the  Anchorage  Times. 
The  questions  I  was  reading  at  adjournment  yes- 
terday were  the  questions  put  to  Mr.  Small  by  at- 
torney John  Manders  of  Anchorage,  representing 
the  defendant  Empire  Printing  Corporation.  They 
were  not  my  questions. 

Mr.  Faulkner:     What  page? 

Mr.  Nesbett :    We  stopped  at  Page  30  at  Line  16. 

Mr.  Faulkner:    Thank  you. 

The  Court:  That  is  on  cross-examination,  in 
other  words. 

Mr.  Nesbett:  This  is  on  cross-examination.  Mr. 
Faulkner  can  be  considered  as  having  asked  these 
questions.  Mr.  Kay  is  representing  Mr.  Small  in 
making  these  responses,  in  reading  the  answers. 

(Reading  resumed.)  [135] 

Q.  Now,  I  don't  know  if  it's  so  important,  but 
you  made  some  allusion  or  reference  to  the  fact  that 
Jim  Beard  might  be  sitting  in  the  Governor's  chair. 
That  was,   as  I  remember,  after  this  publication. 

A.  Considerably  after,  I  don't  know  the  exact 
date,  but  I  can  date  it  by  saying  it  was  at  the  time 
of  that  ALCOA  boom. 

Q.  x\t  the  time  of  the  ALCOA  entrance  into 
Alaska  if  he  had  gone  into  the  area  there — around 
Haines  or  Skag'way  ?  A.     Yes. 

Q.  Well,  I  guess  Beard's  ambitions  were  no 
different  than  another  hundred  thousand  in  the 
Territory  were  thev  to  be  Governor? 
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A.  No,  T  wonldn't  say  tlicv  wctc  diffcT'cnt  in  that 
respect. 

Q.  As  a  inattcT  ol*  fact,  1  inia,u,in('  you  licai'd  it 
fi-oni  a  lot  of  people  that  were  going  to  be  Gov- 
ernor ? 

A.  No,  I  didn't.  That  is  the  only  man  I  ever 
h(>ard  make  the  statement  that  he  might  be  Govei*- 
nor  some  day. 

Q.     The  only  man  that  made  a  statement  as  such? 

A.     Yes. 

Q.  Did  you  hear  of  other  people  who  thought 
they  would  be  Governor"? 

A.     Yes,  I  have  heard  they  had  that  ambition. 

Q.  Plenty  of  them.  Now  the  only  persons  I 
understood  you  discussed  this  matter  with  were  Mrs. 
Small,  your  wife,  [l'^6]  Mr.  Nesbett  and  Governor 
Gruening  ? 

A.  Well,  no — did  you  say  discussed  my  testi- 
fying % 

Q.     Yes,  this  case  ? 

A.  Oh,  I  think  that  there  are  probably  others — 
Jack  McFarland,  I  don't  recall  definitely  discussing 
it  \vith  him,  but  he  was  a  friend  of  mine  and  un- 
doubtedly I  did  at  some  time  or  another  tell  him  I 
was  going  to  testify  if  it  ever  came  to  trial.  And, 
incidentally,  Irvin  Jensen,  who  is  another  member 
of  the  Independent  w^ho  quit  at  the  same  time  Mc- 
Farland did  for  the  same  reason,  I  probably  dis- 
cussed it  with  him. 

Q.     Now%  let  me  ask  you  this:    Have  vou   anv 
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intentions  of  leaving  your  present  residence  here 

in  Anchorage  when  this  case  comes  to  trial? 

A.     Eight  now'? 

Q.     As  it  stands  at  the  present  day? 

A.  Eight  now  my  plans  for  the  future  are  a 
little  indefinite.  My  wife  and  I  had  been  hoping 
to  get  a  year's  leave  of  absence  and  attend  the 
University  of  Mexico,  however,  correspondence  that 
we  received  just  recently  indicates  that  those  plans 
won't  develop  and  if  they  don't  then  we  have  no 
plans  for  leaving. 

Q.  In  other  words,  it  is  your  intention  to  be 
right  here  in  the  Territory  ?  A.     Yes. 

Q.  Did  I  understand  you  to  say  the  Universitj^ 
of  Mexico?  [137]  A.     Yes. 

Q.     Not  New  Mexico  ?  A.     No.  Mexico. 

Q.     By  the  way  how  old  are  you,  Mr.  Small? 

A.     39. 

Q.  Let  me  ask  you  this  question:  Isn't  it  gener- 
ally the  run  of  the  mill  in  newspaper  offices  for 
reporters,  editors  and  others  to  get  together? 

A.    Yes,  it  is. 

Q.  And  comment  over  the  fact  that  they  have 
gotten  a  scoop,  what  they  are  trying  to  do,  either 
going  to  solve  a  murder  or  they  are  going  to  do  this, 
that  and  the  other  thing — I  mean,  there  is  usually 
a  feeling  of  working  on  a  problem,  isn  't  there  ? 

A.  No,  not  necessarily.  When  you  get  a  scoop 
you  will  probably  discuss  it  over  coffee  conversa- 
tions or  bare  conversations  with  your  other  members 
of  the  editorial  staff. 
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Q.  Now,  just  what  coiivovsation  did  you  Jiavo 
with  irdcu  Munson ?  A.     I  be^  your  pardon? 

Q.  Just  what  conversation  did  you  have  with 
Helen  ^lunson  just  shortly  before  or  after  this  ])ub- 
li  cation  that  has  been  referred  to  as  the  publication 
of  September  25,  1952? 

A.  Well,  I  don't  know  what  you  are  [138]  get- 
ting at. 

Q.     What  were  your  conversation  with  her? 

A.  I  have  had  many,  many  conversations  with 
Helen. 

Q.  I  don't  mean  about  automobile  accidents 
down  the  street,  but  in  relation  to  this  publication  ? 

A.  None  prior  to  the  publication.  After  the 
l)ublication  I  told  Helen  that  Jim  Beard  had  gotten 
her  into  a  lot  of  trouble;  that  that  was  a  libelous 
publication  and  it  was  at  that  time,  I  believe,  or 
just  a  few  minutes  after  then  that  Jim  Beard  said 
they  could  get  around  that  l)y  writing  a  retraction 
in  the  following  day's  publication,  which  they  did, 
stating  that  it  was  not  the  intention  of  the  previous 
day's  i^ublication  to  imply  graft  or  corruption.  I 
told  Helen  that  I  thought  that  wouldn't  do  much 
good.  Helen  was  very  much  upset  at  that  time  and 
Helen  was  angry  with  me. 

Q.     She  was  angry  with  you? 

A.  Yes,  she  was.  Apparently  she  thought — I 
Y\"ill  say  that  in  any  other  matters  besides  Governor 
Gruening  Helen  Munson  was  one  of  the  nicest  per- 
sons I  have  known.  When  I  attempted  and  I  had 
attempted  during  my  time  at  the  Empire,  to  discuss 
that  with  her  you  just  couldn't  talk  to  her  about 
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that  one  subject.   When  you  attempted  to  do  so  it 

just  led  to  anger  on  her  part,  as  it  did  this  time. 

Q.  Did  she  ever  go  into  any  details  with  you,  or 
generally,  why  her  feelings  towards  Governor 
Gruening  was  such  as  [139]  it  was? 

A.  Oh,  yes.  She  has  told  me  on  various  occasions 
about  the  Gruening  Machine;  the  graft  and  cor- 
ruption which  she  said  was  perpetrated  by  that 
machine,  by  Governor  Gruening.  She  also  brought 
up  the  fact  that  she  is  aware  of  this  feeling  that 
her  antipathy  arises  from  the  feeling  that  Gruening 
caused  her  father  to  be  ousted  from  the  Governor's 
chair  and  she  has  brought  that  up  and  said  that  it 
isn't  so. 

Q.  And  the  Helen  you  are  referring  to  in  every 
instance  here  is  Helen  Munson?  A.     Yes. 

Q.  And  there  is  no  question  that  there  was 
rivalry  at  all  times  between  the  Empire  and 
GiTiening  1 

A.  No  question  whatsoever.  That  was  the  first 
thing  I  learned  the  day  I  got  there. 

Q.  Since  the  time  you  came  to  Alaska — you 
testified  you  knew  nothing  of  the  political  situation 
or  Alaskan  politics?  A.     No,  I  didn't. 

Q.  Since  that  time  have  you  found  out  what  they 
are?  A.     Yes,  I  think  I  have. 

Q.  And  is  the  same  situation  existing  today  as 
was  existent  during  the  time  you  were,  as  to  politics 
now,  with  the  Empire?  [140] 

A.     Well,  T  don't  know  exactly  what  you  mean  by 
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tliat.     (Jovcrnoi-    Oi'ucnin^^    was    sul)S('(jU('ntIy    de- 
feat cd.    Meteall'  was 

Q.  Well,  excepting  when  you  say  ''defeated''  you 
mean  not  reappointed?  A.     Yes. 

Q.  Do  yon  find  today  there  is  a  Gruening  Ma- 
chine and  an  Anti-(Jruening  Machine? 

A.  1  never  found  there  was  a  (Jruening  Macliine. 
During  my  time  there  I  found  there  was  a  Governor 
Gruening  who  was  administrator  of  the  Territory 
and  that  he  had  people  working  for  him  and  people 
who  were  in  favor  of  him  and  his  policies.  I  never 
found  any  evidence  that  he  had  a  machine,  political 
machine  as  I  have  been  given  to  understand  such 
exists  and  to  my  knowledge  none  exists  today.  There 
is  a  Democratic  faction  and  a  Republican  faction. 

There  are  a  couple  of  them,  I  guess,  in  the  Terri- 
tory. 

Q.     At  least  there  are  enough  factions? 

A.     Yes,  that  is  tiiie. 

Mr.  Manders:     That  is  all. 

(Reading  suspended.) 

Mr.  Nesbett:     Questioning  now 

(Reading  resumed.) 

Q.  (By  Mr.  Nesbett) :  Mr.  Small,  when  you 
said,  in  response  to  one  of  Mr.  [141]  Manders' 
questions,  that  you  opposed  the  policies  of  the 
Empire  but  continued  to  work  there  for  some  time 
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what  did  you  mean  by  the  words  "opposed  poli- 
cies"? 

A.  I  meant  that  I  considered  not  the  Empire's 
antagonism  towards  Gruening  as  being  wrong,  but 
the  editorial  practices  the}'  used  in  attempts  to  unset 
Gruening  as  being  very  unethical. 

Q.  Do  you  mean,  in  other  words,  the  editorial 
comments  and  news  reporting  was  distorted  in  an 
unethical  manner  in  order  to  reflect  upon  Gruening 
and  his  administrative  officials'? 

A.  Yes,  editorials  were  distorted,  facts,  stories 
distorted  and  deliberately  so  to  my  knowledge. 

Q.  Xow,  when  you  stated,  also  in  response  to 
one  of  Mr.  Manders'  questions,  that  Jim  Beard 
had  once  told  you  that  he  would  make  you  manag- 
ing editor  if  you  played  ball  did  you  understand 
him  to  mean  by  "play  ball"  that  you  should  con- 
tinue to  carry  out  that  editorial  policy  of  the 
Empire  ?  A.     Yes. 

Mr.  Manders:  Just  one  minute.  I  didn't  make 
the  statement  about  Jim  Beard  asking  you  to  play 
ball.  I  think  that  was  your  answer  in  response  to 
a  question  I  asked  you.  A.    Yes. 

Mr.  Nesbett :  That  was  just  the  way  I  quoted  it 
I  [142]  think. 

(Thereupon,  the  reporter  read  question  line 
17,  page  36.) 

Mr.  Nesbett:     I  believe  that  is  all. 

Mr.  Manders:    Just  a  couple  of  questions. 

(Reading  suspended.) 
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Mr.  Nosbctt:  Now,  these  are  questions  by  Mr. 
Manders  on  hclmlf  of  the  defendant. 

(Reading-  resumed.) 

Q.  (By  Mr.  Manders) :  Wliat  is  your  feeling 
toward  the  Emjjire?  1  am  speaking  of  the  news- 
paper now. 

A.  Toward  the  newsi)aper?  It  is  my  feeling  it 
is  a  poor  newspa})er  as  a  journalistic  enterprise. 

Q.     xVnd  as  to  the  people  Avho  operate  it? 

A.  The  people  who  operate  if?  I  only  know  two 
peoj^le  who  operate  it  now  personally,  Helen 
Munson  and  I  think  Helen  Munson,  as  J  have  said, 
is  a  very  fine  j^erson  with  a  fixation  that  is  unfortu- 
nate, as  I  have  stated  before.  I  know  the  man  who 
has  the  title,  at  least,  of  managing  editor  down 
there,  Bob  Kedriek,  who  is,  in  my  opinion,  not 
doing  the  job  of  newspapering  that  I  expected  him 
to  do  down  there.  I  have  heard  reports  by  the 
grapevine  that  that  isn't  at  all  his  fault  that  he  is 
not  allowed  to  run  the  newspaper.  He  is  a  former 
employee  of  the  [143]  News. 

Q.  My  recollection  is  that  you  said  that  you  (luit 
of  your  own  accord — the  Empire?  A.     Yes. 

Q.  And  was  your  reason  for  quitting  there  the 
fact  that  you  had  been  disappointed  in  your  work 
with  them? 

A.  No,  the  reason  I  quit  was  that,  as  I  stated, 
the  primary  reason  was  that  I  disagreed  with  Em- 
pire policies,  I  learned  that  those  policies  were  not 
going  to  be  abated  or  were  not  going  to  cease ;  that 
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Jim  Beard  appeared  at  that  time  to  be  taking  even 
a  stronger  hold  than  he  had  had  before  on  the 
operation  of  the  plant  and  I  had  asked  Robert  At- 
wood,  publisher  of  the  Times,  for  employment  here 
and  he  told  me,  yes,  I  could  come  up  here  and  go 
to  work.  So  my  only  reason  for  staying  with  the 
Empire  as  long  as  I  did  was  the  fear  of  finding  my- 
self without  funds  or  employment  up  here  while 
I  had  a  pregnant  wife.  Those  fears  had  been  dis- 
sipated and  I  had  no  further  reason  for  staying 
there. 

Q.  Then  your  reason  for  w^hatever  feeling  you 
have  against  the  Empire,  whether  it  is  one  of  ani- 
mosity, would  be  by  reason  of  the  fact  that  you 
didn't  like  their  policies,  is  that  it? 

A.  I  object  to  the  use  of  ^'animosity."  I  object 
to  the  Empire  today  on  the  same  ground  I  did  be- 
fore, on  the  [144]  ground  that  they  operate  an  un- 
ethical newspaper. 

Q.  That  the  paper  itself  is  an  unethical  news- 
paper ? 

A.  The  unethical  operation.  The  journalistic 
practices  don't  conform  to  my  ideals  of  good  im- 
partial journalistic  reporting. 

Q.  The  real  basis  then  is  a  difference  in  opinion 
as  to  what  you  believe  and  what  the  policy  is? 

A.  That  is  right.  They  apparently  believe  it  is 
all  right  to  distort  news.   I  believe  that  it  isn't. 

Q.  And  were  there  any  differences  by  reason  of 
the  personnel  there? 

A.     Only  indirectly  in  that  at  one  time  shortly 
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before  I  quit  I  li.ul  hecn  uiven  the  impression  that 
Jim  P>ear(l  was  on  the  way  out  and  I  liad  reason 
to  believe  then  tbat  Jack  Daum,  who  was  a  good 
news])aper  man,  was  takinp:  over  and  T  had  no  ob- 
jection to  working-  under  him.  I  thought  possibly 
the  practices  that  had  been  in  effect  there  would 
cease  and  shortly  before  I  quit  I  was  informed  that 
this  was  not  going  to  be  so  and  at  that  time  Robert 
Atwood  happened  to  be  in  town  so  I  asked  him  for 
a  Job  and  was  given  a  job. 

Q.     The  editor  of  the  Anchorage  Times  was  in 
Juneau  at  that  time? 

A.  He  sto])ped  in  Juneau  on  his  way  some- 
where from  the  states. 

Q.     You  asked  him?  [145] 

A.     Yes,  I  met  him  at  the  hotel  and  asked  him. 

Q.  To  place  you  on  his  paper  and  he  agreed 
to  it?  A.     Yes. 

Q.  And  at  that  time  he  knew  you  were  still  with 
the  Empire? 

A.     I  was  still  with  the  Empire,  yes. 

Mr.  Manders :    I  think  that  is  all. 

Mr.  Nesbett:     That  is  all. 

(Reading  suspended.) 

Mr.  Nesbett:  And  in  the  back  of  the  deposition, 
ladies  and  gentlemen,  is  a  correction  which  Mr.  Small 
later  requested  to  have  inserted  and  made  a  part  of 
the  deposition,  so  he  w^ent  to  the  reporter's  office, 
the  reporter  who  took  this  in  shorthand  and  tran- 
scribed it,  and  dictated  the  following:  "Anchorage, 
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Alaska,  April  25,  1955.  To  Whom  It  May  Concern : 
"I  desire  to  correct  testimony  given  in  my  depo- 
sition on  x\pril  15,  1955,  regarding  causes  Henry 
Roden,  Plaintiff,  vs.  Empire  Printing  Company, 
Defendant;  Ernest  Omening,  Plaintiit,  vs.  Empire 
Printing  Company,  Defendant;  and  Frank  A.  Met- 
calf,  Plaintiif,  vs.  Empire  Printing  Company,  De- 
fendant; Nos.  6725-A,  6726-A  and  6727-A,  respec- 
tively, to  be  changed  as  follows: 

"Page  39  of  the  deposition,  regarding  how  and 
when  I  was  hired  by  Robert  Atwood,  in  my  testi- 
mony I  answered  the  [146]  question  as  to  whether 
or  not  he  hired  me  there  and  then  and  I  answered, 
'^Yes,"  which  is  not  the  truth.  He  told  me  he  would 
have  to  discuss  it  with  his  managing  editor  and 
probably  a  week  or  two  after  that  I  called  him  up  by 
long  distance  telephone  and  asked  him  again  and 
at  that  time  he  told  me  to  come  on  up."  Signed, 
"John  Small." 

(Reading  concluded.) 

Your  Honor,  at  this  time  I  should  like  to  publish 
the  deposition  of  Neil  Moore  taken  at  my  request 
in  Juneau  in  Mr.  Faulkner's  office,  the  original  of 
which  is  in  the  Court's  file. 

The  Court:  Very  well.  You  wish  that  to  be  read 
in  the  same  manner  as  the  other  deposition? 

Mr.  Nesbett :     If  your  Honor  please,  yes. 

The  Court:  That  is  the  proper  procedure  and 
may  be  done. 

Mr.  Nesbett:    Deposition  of  Neil  F.  Moore  taken 
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on  October  10,  1!).");"),  at  Juneau,  Alaska.  Apy)ear- 
auct's:  Buoll  A.  Ncsbett,  Attorney  foi*  T^laintiffs; 
TL  L.  Faulkner,  ol'  Attorneys  for  Defendant.  "Neil 
V.  Moore  beinu'  first  duly  swoi-n  upon  oatli  de])oses 
as  follows:  By  Mr.  Nesbett:" 

(Whereu] )()]!,  tbe  deposition  of  Neil  F.  Moore 
was  r(^ad  as  follows — questions  by  Mr.  Nesbett 
and  answers  by  Mr.  Kay:) 

(Reading.) 

DEPOSITION  OF  NEIL  MOORE 

Q.    Your  name  is  Neil  Moore,  is  it  not? 

A.     Neil  F.  Moore.  [147] 

Q.  And  up  until  very  recently  you  were  Auditor 
of  the  Territory  of  xllaska,  were  you  not? 

A.     That  is  right. 

Q.  And  you  were  Auditor  on  September  25,  1952, 
were  you  not,  Mr.  Moore?  A.     Yes. 

Q.     And  for  some  time  prior  to  that  date? 

A.     Since  December  15,  I  think,  of  1950. 

Q.  Now,  Mr.  Moore,  you  are  familiar  in  general 
with  the  front  page  of  the  Daily  Alaska  Empire 
which  was  printed  on  September  25,  1952 — the  basis 
of  these  suits — are  you  not? 

A.     I  remember  that. 

Q.     Concerning  the  ferry  fund  and  so  forth? 

A.    Yes. 

Q.  Mr.  Moore,  did  you  know^  that  the  special 
ferry  fund,  so-called,  existed  prior  to  September 
25,  1952? 

A.     I  don't  remember  the  exact  dates.    It  was 
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called  to  my  attention  by  one  of  the  crew  members 

and  we  got  in  touch  at  that  time  with  the  Attorney 

General's  office,  but  I  don't  remember  what  date  it 

was. 

Q.     Was  that  crew  member  one  Steve  Homer  ? 

A.  I  guess  that  is  his  name.  Steve  Homer  Lars- 
son. 

Mr.  Faulkner:     Steve  Larsson  Homer. 

Q.  As  Auditor,  Mr.  Moore,  you  knew  that  the 
Ten-itory  had  [148]  purchased  the  Chilkoot  Ferry, 
did  you  not? 

A.     Oh,  I  was  well  aware  of  that;  yes. 

In  fact,  you  authorized  the  payment  of  the  pur- 
chase price,  did  you  not? 

A.  When  they  bought  the  ferry,  yes;  the  boat 
itself. 

Q.  And  that  was  something  over  a  year  prior  to 
September  25,  1952,  wasn't  it? 

A.     I  don't  remember  just  what  the  dates  are. 

Q.  It  was  a  considerable  time  prior  to  September 
25  of  1952  ? 

A.     It  could  have  been  a  year,  all  right. 

Q.  And  you  knew  also  that  the  Territory, 
through  the  three  members  of  this  Board,  was 
operating  the  ferry,  did  you  not? 

A.  Yes.  It  is  part  of  the  road  extension,  as  it 
was  claimed. 

Q.  Yes.  As  a  matter  of  fact,  the  voucher  pay- 
ments for  the  salaries  and  expenses  of  the  operation 
of  the  ferry  passed  through  your  office  and  Avere 
subject  to  your  approval,  were  they  not? 
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A.     They   were  sup])osed  to. 

Q.  Well,  as  a  matter  of  fact,  tlicv  did,  did  they 
not  .'' 

A.  Well,  the  way  I  remember  it,  not  all  oi'  them 
did. 

Q.  Now,  1  will  ask  you  whether  or  not  the 
\'ouchers  that  did  i)ass  through  your  offiee  and 
a[)proved  by  you  and  paid,  were  not  vouchers  for 
pa^^nent  of  the  expenses  out  of  the  Motor  Fuel 
Tax  Fund?  [149] 

A.  That  was  where  they  were  supposed  to  have 
been  paid  from. 

Q.  Now,  you  were  well  aware  that  voucliers  for 
the  expense  of  operating  this  feriy  wdiieh  were 
being  paid  out  of  the  Motor  Fuel  Tax  Fund  did  not 
pass  through  your  office  for  a  number  of  months 
prior  to  September  25  of  1952,  were  you  not? 

A.     I  was  aw'are  of  it? 

Q.     Yes. 

A.  I  don't  recall.  I  think  maybe  it  came  to  my 
mind  now  and  then,  but  the  reasons  for  holding 
them  up,  paying  them  some  other  way,  were  not 
brought  to  my  attention.  I  didn't  know  what  was 
liorag  on. 

Q.  Well,  as  Auditor,  when  the  vouchers  for  the 
payment  of  the  expenses  of  the  ferry  failed  to  come 
through  your  office,  didn't  you  inquire  as  to  how 
the  expenses  were  being  met?  A.     No. 

Q.  You  made  no  effort  whatsoever  to  learn  that 
fact? 

A.     It  wasn  't  my  business  to.  We  had  expenses  of 
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the  Territory  come  in  maybe  five  or  six  years  after 

the  expenditure  was  entered  into. 

Q.  Ordinarily  during  the  time  the  Territory 
owned  and  operated  the  Chilkoot  Ferry,  the  vouch- 
ers had  passed  through  your  office  regularly  every 
month,  had  they  not,  to  pay  the  crew  and  so  [150] 
on? 

A.  As  I  recall,  I  think  some  of  them  did,  that 
is  right,  and  if  they  did,  I  wouldn't  have  been  too 
particularly  concerned  about  other  bills  because  I 
wouldn't  know  if  they  had  any  on  tap  or  not. 

Q.  Didn't  you,  after  such  vouchers  discontinued 
to  come  through  your  office,  make  any  investigation 
as  to  why  they  were  not  coming  through? 

A.  I  don't  think  they  were  discontinued.  The 
regular  salary  vouchers,  as  I  remember,  came 
through  every  month,  if  I  remember  rightly.  This 
particular  check  that  was  brought  to  me  was  not  a 
salary  check  in  the  regular  sense  of  the  word.  It 
was  an  overtime  payment  check.  I  think  that  was 
what  it  was,  and  there  were  two  things  wrong  with 
it:  One  was  that  it  did  not  go  through  the  Auditor's 
office,  and  the  other  was  that  the  Territory  did  not 
recognize  overtime  payments.  They  still  don't — 
overtime,  that  is. 

Q.  Was  that  check  presented  to  you  for  pay- 
ment ? 

A.  No,  it  was  just  given  to  me  and  I  was  asked 
what  about  it,  and  I  asked  where  he  got  it  and  he 
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Just  said  it  was  I'o]-  (n^ertinic  I  said  wlierc  did  lie 
get  it  and  he  said  that  was  tin*  way  he  was  ])aid,  ;nid 
T  said  yon  can't  be  paid  tlial  way,  so  he  asked  me 
wliat  to  do  with  it  and  1  said  to  leave  it  with  me, 
he  did,  and  J  took  it  to  the  Attorney  General's 
office,  and  what  ha])pened  to  it  after  tliat  F  don't 
recall.    That  is  what  started  it,  anyw'ay.  [151] 

Q.  Is  it  your  testimony  that  that  was  the  first 
knowledj2:e  you  had  of  the  existence  of  this  fund? 

A.  That  was  the  first  knowledge  1  had  that 
money  was  being  paid  from  this  fund. 

Q.  Was  that  the  first  knowdedge  you  had  that 
this  fund  existed? 

A.  As  I  recall,  the  money  collected  by  the  var- 
ious agents  of  the  Chilkoot  w-as  put  into  the  bank 
account,  which  w^as  perfectly  all  right,  according 
to  the  Attorney  General,  but  wdien  they  started 
paying  expenses  out  of  it,  that  is  where  the  wrong 
arose.  You  see,  even  right  today  the  Department  of 
Taxation,  for  example,  will  deposit  money  into  a 
bank  in  their  own  name  and  then  at  the  end  of 
the  month  they  will  get  a  cashier's  check  and  trans- 
mit the  money  to  the  Treasurer  or  to  their  head 
office. 

Q.  Well,  then,  how  long  prior  to  Mr.  Homer's 
visit  to  your  office  were  you  aware  that  this  fund 
existed  ? 

A.  That  I  do  not  know.  I  did  finally  find  out 
about  it,  but  there  was  nothing  we  could  do  about 
it  so  long  as  money  was  not  spent;  assuming  they 
are  Territorial  ex]oenses,  that  is.    As  soon   as  we 
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found  that  out,  we  took  it  immediately  to  the  At- 
torney General.   I  didn't  fiddle  around  with  it. 

Q.  As  a  matter  of  fact,  j^ou  knew  the  fund  ex- 
isted for  many  months  prior  to  September  25  of 
'52,  didn't  you?  [152] 

A.  Well,  I  could  have,  so  long  as  money  was  just 
]:>ut  there  and  turned  over  to  the  Treasurer,  but  I 
don't  remember  if  they  actually  turned  any  money 
over  to  the  Treasurer  or  not.  But  so  long  as  they 
didn't  spend  it,  it  was  supposedly  Territorial  money 
and  would  be  eventually  turned  over  to  the  Treas- 
urer. 

Q.  Did  you  know  how  the  expenses  and  wages 
in  connection  with  the  operation  of  the  ferry  were 
being  paid  ? 

A.  As  you  pointed  out  to  me,  I  was  paying  some 
of  the  expenses,  the  regular  salary  expenses  and  I 
don't  recall  what  other  expenses  were  paid,  but  as 
long  as  some  were  being  paid,  I  was  in  no  position 
to  know  if  all  of  them  were  being  paid  or  not. 

Q.  At  a  time  long  prior  to  September  25  of  '52 
all  such  vouchers  ceased  to  come  through  your 
office,  did  they  not?  A.     I  don't  remember. 

Q.     You  don't  remember? 

A.     I  don't  remember.  I 

Q.  Did  you  know  that  a  special  meeting  had 
been  held  by  Gruening,  Metcalf  and  Roden,  with 
the  Attorne}^  General,  in  connection  with  establish- 
ing this  fund  ? 

A.  That  I  do  not  know  either,  but  I  will  say 
this,  that  if  there  was  such  a  meeting  held,  I  don't 
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think  any  authoTization  was  given  to  that  Board  to 
spend  money  ont  oT  it,  ))eeause  it  was  liis  opinion 
to  me  that  it  eould  not  be  [153]  done. 

Mr.  Faulkner:     Wliose  opinion? 

A.  The  Attorney  General's.  He  was  tlie  one 
who  helped  me  when  I  brought  it  to  their  attention. 

Q.  You  don't  know  that  at  that  meeting  that  I 
referred  to  the  Attorney  General  was  present  and 
approved  the  establishment  of  the  fund? 

A.     No ;  it  was  never  called  to  my  attention. 

Q.  Now,  why  did  Mr.  Steve  Homer  bring  this 
cheek  which  is  I'eproduced  on  the  front  page  of  the 
Alaska  Empire  on  September  25  to  your  office,  do 
you  know? 

A.  I  don't  know.  I  don't  know  why  he  brought 
it  to  me,  but  he  did.  I  didn't  take  the  check.  I 
asked  him  if  he  would  leave  it  and  he  said  yes,  and 
that  is  how  I  got  my  hands  on  it. 

Q.     Did  you  give  him  any  money  for  the  check  ? 

A.     No. 

Q.  You  just  asked  him  to  leave  it  there,  is  that 
correct  ?  A.     Yes. 

Q.     AMiat  did  you  do  then  ? 

A.     I  took  it  up  to  the  Attorney  General's  office. 

Q.  Did  you  call  Governor  Gruening  or  Henry 
Roden  or  Frank  Metcalf  about  it  ?  A.     No. 

Q.     Why  didn't  you?  [154] 

A.  Because  I  didn't  think  they  should  be  con- 
cerned with  it.  I  took  it  to  the  Attorney  General 
and  then  if  he  w-anted  to  talk  to  them,  fine  and 
dandy.  I  don't  know,  maybe  he  did. 
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Q.  Ordinarily  in  a  case  like  that,  if  you  thoiiglit 
disbui*sement5  were  not  being  properly  made, 
wouldn't  you  take  it  up  \^'ith  the  officials  concei-ned 

fil'St? 

A.  In  that  case.  no.  because  it  was  not  a  payment 
according  to  law  and  it  should  have  gone  right  di- 
rectly to  the  legal  officer,  the  Attorney  General,  and 
that  is  where  it  went. 

Q.  How  did  you  know  from  looking  at  the  check 
that  it  was  a  payment  not  according  to  law? 

A.  It  wasn't  a  Territorial  waiTant,  to  begin  with. 
and  it  was  signed  by — I  don't  know  what  his  title 
was — skipper  of  the  Chilkoot  Feriy.  Mr.  Steve 
Larsson  Homer. 

Mr.  Faulkner:     It  was  signed  by  Bob  Coughlin. 

A.  That  is  right,  the  pui'ser.  but  Mr.  Homer 
brought  it  to  me  and  he  said  this  is  for  overtime  pay 
on  the  ferry.  Well,  the  feny  wasn't  chartered  out 
or  imder  contract  to  anyone — the  Territory  w:^ 
actually  running  the  feny. 

Q.     TThy  did  JSlr.  Homer  bi*iug  the  check  to  you  ? 

A.  I  don't  know.  I  don't  know  why  he  brought 
it  to  me.  He  could  have  just  as  well  taken  it  to  the 
Attorney  Genei"al  himself.  [155] 

Q.  Did  you  call  the  Behrends  Bank  and  ask 
them  what  the  Chilkoot  Feny  Fimd  was  aU  abou 

A.  I  don't  know  whether  I  called  them  lig'^ 
then  or  waited  until  the  Attorney  General  and  I 
talked  it  over,  but  we  did  go  down,  that  is,  the  At- 
tomev  Genei-al  and  I. 
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Q.  And  you  never  at  any  time  called  any  of  the 
three  members  of  the  Board,  the  plaintiffs  in  these 
cases?  A.     I  never  did  no. 

Q.  As  a  matter  of  fact,  you  were  not  on  speak- 
ing terms  with  most  of  them,  were  you? 

A.     I  had  to  be.  We  were  on  the  same  boards. 

Q.  Well,  ordinarily,  wouldn't  you  have  con- 
tacted them  and  said,  "What's  cooking  here"? 

A.     Xo.  I  didn't  do  it  in  the  other  case. 

Q.     Which  other  case  ? 

A.  The  Treasurer's  defalcation.  I  went  directly 
to  the  Attorney  General. 

Q.  Well,  now,  didn't  you  also  go  to  the  Daily 
Alaska  Empire  on  that  day  or  the  following  day? 

A.     Xot  that  I  recall. 

Q.  Well,  you  did  go  there  in  connection  with 
this  matter,  didn't  you? 

A.     I  think  they  came  to  me,  if  I  recall  correctly. 

Q.  Don't  you  recall  going  to  their  office  with  this 
check?  A.     To  their  office?  [156] 

Q.     Yes. 

A.     Xo.  I  didn't  take  the  check  down  there. 

Q.  Did  you  call  them  about  the  check  to  visit 
you  in  your  office? 

A.  I  don't  think  I  even  had  the  check  when  they 
came  to  talk  to  me  about  the  story.  I  think  I 
turned  it  directly  over  to  the  Attorney  General.  I 
don't  recall,  though. 

Q.  Then  you  could  have  not  remembered  at  this 
date  is  that  vour  testimonv? 
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A.  No ;  I  think  I  took  it  right  straight  up  to  the 
Attorne,y  General's  office. 

Q.     And  with  whom  did  you  talk  there? 

A.     John  Dimond,  the  Assistant  Attorney  General. 

Q.     Was  Mr.  Williams  in? 

A.  He  wasn't  even  in  town,  if  I  remember 
rightly. 

Q.  And  did  you  cause  this  Chilkoot  Ferry  Fund 
in  the  Behrends  Bank  to  be  frozen? 

A.  The  Assistant  Attorney  General,  John  Di- 
mond, and  I  both  did ;  we  both  went  down  together. 

Q.  Did  John  Dimond  actually  take  part  in  dis- 
cussion with  the  bank  and  tell  them  to  freeze  the 
fund,  that  it  was  illegal? 

A.  We  were  both  there  and  we  just  pointed  out 
to  them  that  these  were  Territorial  expenses  being 
paid  in  an  illegal  manner,  and  that  was  it.  I  don't 
know  whether  we  told  [157]  them  to  freeze  it  or  not, 
but  they  automatically  would. 

Q.  Now,  if  I  told  you  that  John  Dimond  denies 
having  anything  to  do  with  freezing  the  fund,  would 
you  still  testify  as  you  just  have  ? 

A.  I  don't  recall  whether  we  told  the  bank  to 
freeze  it  or  not.  We  just  told  them  it  was  illegal  to 
make  payments  from  it. 

Q.     You  told  them  that,  didn't  you? 

A.     We  both  did,  I  think. 

Q.  Well,  you  knew  that  if  the  fund  was  frozen 
that  there  would  be  no  money  to  pay  the  employees 
or  expenses  of  the  ferry? 
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A.  It  would  come  out  oi.'  the  Gas  Tax  money. 
That  is  where  all  of  it  sliould  have  been  paid  from. 

Q.  Didn't  you  call  any  ol'  the  members  of  that 
l^oai'd  and  say  ''there  is  an  incorrect  procedure 
here  and  let's  get  it  straightened  out''? 

A.     No. 

Q.     Why  didn't  you? 

A.     I  took  it  to  the  Attorney  General. 

Q.  In  the  interests  of  harmony  and  permitting 
the  Territory  to  smoothly  operate  the  ferry,  you 
should  have  gone  to  one  of  the  three  to  straighten 
it  out  peacefully,  shouldn't  you? 

A.  The  matter,  as  I  recall,  was  thrashed  out 
before  and  the  [158]  device  used  was  the  same  de- 
vice used  by  the  former  Treasurer.  There  was  a 
special  account  and  illegal  payments  from  it,  and 
they  were  just  as  well  aware  of  it  as  1  was. 

Q.  This  Chilkoot  Ferry  Fund  check  was  signed 
by  Coughlin,  wasn't  it?  A.     Yes. 

Q.  And  the  members  of  the  Highway  Board  or 
the  operators  of  the  f  eny  had  nothing  to  do  with  the 
checking  account,  that  is,  to  check  on  it,  did  they? 

A.  I  don't  imagine  that  Bobby  Coughlin  would 
have  ever  signed  the  checks  without  authority.  He 
must  have  had  some  authority  some  place. 

Q.  I  am  not  questioning  Coughlin 's  authority. 
I  am  saying  that  he  was  the  one  in  whose  trust  the 
account  was  made;  isn't  that  correct? 

A.  As  I  understand,  he  deposited  the  money 
in  it  and  he  also  drew  the  checks  on  it,  but  in  both 
cases  I  don't  see  him  doino-  that  without  anv  au- 
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thority  from  some  source,  some  place.  He  could  have 
just  as  well  deposited  it  in  the  Territorial  Treasury 
and  submitted  the  vouchers  for  the  payment  of  his 
crew  and  his  expenses  in  regular  order. 

Q.     From  the  Motor  Fuel  Tax  Fund'? 

A.  From  the  Motor  Fuel  Tax  Fund,  yes,  just 
like  some  of  them  were.  [159] 

Q.  Isn't  it  a  fact,  Mr.  Moore,  that  you  were 
bitterly  opposed  to  Gruening  and  most  of  the  officials 
serving  under  him  at  that  time? 

A.     You  mean  personally  or  in  a  business  way? 

Q.     Both. 

A.  Well.  I  imagine  there  were  one  or  two  that 
I  wasn't  compatible  with,  but  we  all  had  our  dif- 
ferences in  the  way  we  did  things,  but  I  didn't  have 
any  animosity  towards  HeriTy  Eoden,  and  I  don't 
think  I  had  any  at  the  time  toward  Frank  Metcalf . 
I  did  with  Gruening  because  of  the  way  that  things 
had  happened  before.  I  didn't  have  any  love  for 
Gruening  and  he  had  none  for  me. 

Q.  As  a  matter  of  fact,  you  were  very  unfriendly 
toward  Metcalf  practically  from  the  time  you  both 
took  office,  weren't  you? 

A.  I  don't  know  where  you  got  that  information, 
but  that  isn't  true. 

Q.  Didn't  your  animosity  toward  Frank  ^Tct- 
calf  commence  on  or  about  the  day  you  called  him 
and  asked  him  to  come  down  to  visit  you  in  your 
office  and  he  said  to  come  up  to  his  office  if  you 
wanted  to  visit;  do  you  recall  that? 
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A.  No,  T  don't  recall  tlmt.  Do  you  kiiow  of  any 
of  the  conversation  lliat  took  i)lacef 

Q.     r  am  asking  you  if  you  do. 

A.     Well,  if  you  eould  tell  me  a  little  bit [IGO] 

Q.  ^\'e]l,  I  told  you  oC  tlie  iucident.  Do  you 
iveall  \U 

A.     AViien  I  called  him  to  eonie  up  and  see  me? 

Q.     Yes. 

A.     And  he  said  come  do\\ii  and  see  liim 

Q.     Oi*  words  to  that  effect. 

A.  No,  T  don't  remember  that.  The  only  time  I 
was  ever  called  down  to  his  otlice — no,  if  T  did,  I 
don't  recall  wlu^n  it  was. 

Q.  Didn't  that  feeling  you  have  for  Metcalf 
deepen  after  the  incident  in  August  of  1951  when 
you  disapproved  a  $5.00  expense  item  that  he  had 
incurred  in  connection  with  Governor  Dewey's 
visit  here? 

A.  No,  I  don't  think  so.  I  don't  remember,  but 
I  don't  think  so. 

Q.     A"ou  recall  that  incident  ? 

xV.     Yes,  I  remember  it. 

Q.  A^Tien  you  told  him  that  Democrats  had  no 
business  paying  expenses  of  Republicans? 

A.  That's  right,  or  words  to  that  effect — ^par- 
ticularly when  it  was  not  Territorial  business. 

]Mr.  Nesbett :    I  think  that  is  all. 

Bv  Mr.  Faulkner: 

(Reading  suspended.) 

Mr.    Nes])ett:     These   questions   then   were   pro- 
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pounded  by  Mr.  Faulkner  on  cross-examination  of 

Mr.  Neil  Moore,  the  [161]  Auditor. 

(Reading  resumed.) 

Q.  Neil,  when  you  went  to  the  Behrends  Bank 
to  tell  them  that  this  ferry  fund  set  up  there  was 
illegal  or  was  wrong,  you  say  Mr.  Dimond  went 
with  you,  the  Assistant  Attorney  General"? 

A.  Yes.  It  Avas  a  highly  technical  thing,  and  I 
wanted  him  with  me  down  there.  In  fact,  I  asked 
him  to  go  with  me. 

Q.  Did  Mr.  Dimond  say  that  you  were  wrong 
about  it  or  did  he  make  any  objection  to  what  you 
were  doing  at  the  bank  when  you  went  down  there? 

A.  No,  no ;  if  I  recall  rightly,  I  asked  him  if  it 
was  right  or  wrong  and  he  said  it  was  wrong.  But 
I  think  we  both  had  two  different  things  in  mind. 
I  had  the  deposit  of  the  money  in  mind  there,  and 
he  may  have  had  the  thought  in  mind  that  the  with- 
drawal of  the  money  to  pay  Territorial  expenses 
w^as  wrong. 

Q.  Now,  under  the  law  you  had  an  interest  in 
this  matter  as  Auditor? 

A.  For  instance,  as  soon  as  any  of  the  money 
was  being  spent  for  Territorial  expenses,  yes.  As 
far  as  the  deposit  was  concerned,  no;  that  was  the 
Treasurer's. 

Q.  That  proportion  was  supposed  to  be  turned 
over  to  the  Treasurer  as  the  law  requires  ? 

A.    Yes.  [162] 
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Q.     As   Auditor  y(Mi,   by    law,   were   roquirod   to 
sei'utinizc  all  ])ayni('iits  ol'  all  xouchers? 

A.     Yes. 

Q.     That  was  your  interest  in  tin's  matter? 

A.     That's  rio-ht. 

Q.  When  this  s])e('ial  bank  aecount  was  elosed, 
do  you  remember  liow  mueli  was  in  it? 

A.  No,  T  don't.  Tt  seems  to  me  it  was  two  or 
three  thousand  dollars,  but  I  don't  recall. 

Q.  You  don't  recall.  Vou  don't  recall  whether 
it  was  two,  three  or  t(Mi  thousand  .^ 

A.  It  seems  to  me  it  w^asn't  above  the  ten  thou- 
sand mark,  but  T  don 't  remember. 

Q.  All  right,  if  you  don't  remember,  that  is  all 
right. 

Now,  let's  go  back  to  this  check  of  Steve  Homer's. 
Is  it  a  fact  that  Steve  brought  this  check  to  you 
after  that  bank  account  had  been  closed  and  that 
the  reason  he  brought  it  to  you  was  that  he  could 
not  cash  it? 

A.  No,  he  brought  it  to  me — I  don't  know  why 
he  brought  it  to  me,  as  a  matter  of  fact,  but  the 
Assistant  Attorney  General  and  I  went  dow^n  there 
and  the  account,  as  I  recall  it,  was  still  active. 

Q.  Didn't  Steve  Homer  bring-  the  check  to  you 
afterward  because  he  couldn't  get  it  cashed?  If  you 
remembei' — if  you  don't  remember,  why  just  say 
so.  [163] 

A.  Now  that  you  mention  those  things,  it  seems 
like  there  was  something  there,  why  he  brought  it 
to  me. 
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Q.  Yes,  othermse  he  would  just  take  it  up  there 
and  cash  it.  Isn't  it  a  fact  that  he  took  it  there 
and  couldn't  cash  it,  and  brought  it  to  you  to  see 
Avhat  was  the  matter?  A,     I  don't  remember. 

Q.     He  would  rememl^ier  that.  A.     Yes. 

Q.  Now,  Neil,  when  this  article  ajopeared  in  the 
Empire,  or  before  it  appeared,  did  the  reporter 
come  to  you  for  this  story?  He  quotes  you  in  the 
paper  as  telling'  about  the  account. 

A.  The  story  came  out  after  I  had  written  to 
the  Attorne}^  General  about  it. 

Q.  And  your  letters  to  the  Attorney  General 
were  published  in  the  same  issue?  A.    Yes. 

Q.  In  that  same  issue  there  was  an  interview 
with  Roden  and  Metcalf,  the  plaintiffs,  about  the 
setting  up  of  this  fund  and  the  payments  out  of  the 
fund.   Do  you  recall  that? 

A.    Was  it  in  the  Empire? 

Q.     Yes.  A.     No,  I  don't  recall  that.  [164] 

Q.  Do  you  recall  any  remark  that  Frank  Met- 
calf made  that  it  vras  a  bookkeeping  trick  to  avoid 
going  through  the  regular  procedure  of  the  Audi- 
tor's office? 

A.  That  was  told  me  to.  That  was  what  was 
told  to  me;  yes. 

Q.     To  avoid  going  through  the  Auditor's  office? 

A.     Yes. 

Q.  Now,  Neil  do  you  know — the  law  requires, 
does  it  not,  that  the  accounts  of  the  Territory  be 
audited  by  a  firm  of  public  accountants  once  each 
vear? 
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A.  x\t  that  time  it  was  at  least  once  each  I'i- 
onninm. 

Q.     IJieiiiiiuni  :*  .\.     1   think  it  was. 

Q.  Now,  at  the  end  of  the  bienninni  concerned, 
was  thcTe  a  firm  of  auditors  employed  to  audit  the 
TeiTitory's  accounts? 

A.     Ves;  Ai-thur  Anderson  and  Company. 

Q.     Arthur  Anderson  and  Company;  of  Seattle? 

A.    Yes. 

Q.  They  made  and  filed  a  report  inchiding  a  re- 
])(^rt  of  this  fund?  A.     Yes. 

O.  And  did  they  find  there  a  shortage  in  the 
fund  ?  A.     Yes. 

Q.     Something  over  three  hundred  dollars? 

A.  T  think  it  Avas  three  hundred  dollars 
even.  [165] 

Q.     Three  hundred  and  a  few  cents.  A.     Oh. 

INfr.  Faulkner:  If  it  is  agreeable  with  you,  Mr. 
Nesbett,  T  would  like  a  recess  now  until  eight 
o'clock.  There  are  only  a  few  more  questions  I 
Avould  like  to  ask  at  that  time. 

:\rr.  Nesbett:     All  right. 

(Mr.    Moore    being   previously    sworn,    con- 
tinued his  testimony  at  8:00  o'clock  p.m.) 

(Reading  suspended.) 

Mr.  Nesbett:  Resimiing  questioning  by  Mr. 
Faulkner  on  cross-examination  of  Neil  Moore. 

(Reading  resiuned.) 
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Q.  (By  Mr.  Faulkner)  :  Neil,  this  copy  of  the 
Empire  of  September  25 — have  you  looked  over 
that  since  we  adjourned  at  five  o'clock? 

A.     Yes. 

Q.  September  25,  1952.  Now,  in  the  articles 
regarding  the  feriy,  where  they  give  the  facts  here 
about  the  setting  up  of  the  account,  did  you  give 
those  facts  to  Jack  Daum,  who  wrote  the  article? 

A.  I  don't  rememl)er  if  it  was  Jack  Daum  or 
not,  but  if  it  were,  yes,  I  did.  He  came  in  and 
asked  various  questions  and  he  was  answered. 

Q.  And  he  was  the  reporter  for  the  [166] 
Empire  ?  A.     Yes. 

Q.  And  this  copy  of  the  letter  that  you  wrote 
to  the  Attorney  General,  did  you  give  him  that  too, 
that  Avas  published  in  the  paper? 

A.  He  asked  for  it  and  he  was  given  a  copy  of 
it,  or  he  copied  it,  I  don't  know  which. 

Q.  Now,  in  connection  with  the  ferry  and  the 
payments  from  the  so-called  ferry  account,  were 
there  some  payments  made  to  aliens  on  that  boat? 

A.  Well,  that  is  what  I  learned,  and  that  was 
one  of  the  things  that  was  wi'ong,  that  you  have  to 
l)e  a  citizen  to  work  for  the  Territory. 

Q.     Yes. 

A.  And  any  payments  to  an  alien,  well,  that  was 
entirely  wrong,  illegal  payment. 

Q.  Illegal  payment.  Now,  with  reference  to  the 
Oscar  Olson  account,  you  refer  in  this  letter  to  the 
Attornev  General  to  the  Oscar  Olson  case.   In  what 
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j-cspect  was  that  siiriilar — you  say  it  was  similar — 

(lid  Olson  sot  up  a  soparato  aocoiint? 

A.  Tt  was  a  j)arall('l  case  in  that  in  both  cases 
tlierc  was  a  separate  account  set  up  and  money 
^vithd.rawn  from  tliat  account. 

Q.  Yes;  and  now  we  refer  to  the  Anderson  re- 
j)ort,  wliicli  you  talked  about  here  before  five  o'clock, 
where  they  audited  [167]  the  Territorial  accounts 
and  in  the  portion  of  the  report  on  the  feny  ac- 
count, you  say  they  showed  a  shortage  of  three 
hundred  dollars  and  some  cents? 

A.     Yes,  that's  right. 

Q.     What  period  did  that  report  cover? 

A.  Well,  the  audit  by  Arthur  Anderson  and 
Company  was  for  the  biennium  ending  December 
31,  1952. 

Q.     That  would  be  the  years  1951  and  '52? 

A.     That's  right. 

Q.     Up  to  the  end  of  December  of  1952? 

A.     That's  right. 

Mr.  Faulkner:     I  think  that's  all. 

(Reading  suspended.) 

i\lr.  Nesbett:     Questions 

(Reading  resumed.) 

Q.  (By  Mr.  Nesbett) :  What  facts  do  you  refer 
to,  Mr,  Moore,  when  you  say  you  gave  the  facts  to 
Mr.  Daum? 

A.  The  facts  regarding  the  handling  of  the 
Chilkoot  Ferry  money,  the  Territorial  money. 
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Q.  Which  article  would  that  be  reported  in.  the 
feature  article  on  the  right-hand  side '? 

A.    Yes. 

Q.  entitled  "Gruening,  Metcalf,  Roden  Di- 
vert 'Chilkoot'  Cash  to  Private  Bank  Account"? 

A.  Yes.  That  deal — when  they  came  up  to  me 
they  asked  me  what  I  had  found  out  and  what  we 
had  done,  and  those  are  the  facts  we  gave  them,  that 
is,  I  gave  them. 

Q.  Did  you  give  them  these  facts,  namely  the 
leader  here  entitled  ''Gruening,  Metcalf,  Roden 
Divert  'Chilkoot'  Cash  to  Private  Bank  Account"? 

A.  No,  T  didn't  give  them  those  exact  words. 
The  wording  that  I  used  is  more  or  less  in  the 
letter  that  is  published  there  too. 

Q.  Did  3^ou  give  them  the  wording  farther  on 
down  in  that  article  in  the  second  sentence  of  the 
subheading,  entitled  "Illegal  Payments,"  the  sen- 
tence which  says,  referring  to  the  fund,  "Into  it 
have  gone  the  receipts  from  the  operation  of  the 
ferry,  which  was  purchased  by  the  Territory  in 
May,  1951,  and  there  have  been  thousands  of  dollars 
of  illegal  recepits  and  disbursements  recorded  in 
the  fund  to  date,  Moore  charged." 

A.  I  don't  think  I  said  "illegal  receipts,"  but 
it  was  illegal  payments. 

Q.  The  receipts  were  not  illegal,  in  your  opinion, 
Avere  they? 

A.  No,  the  receipts  they  deposited  according 
to  the  Attorney  General,  but  according  to  the  At- 
torney General's  opinion,  the  receipts  could  not  be 
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deposited  in  the  l);u)k  ])ui  in  tlic  General  Fund 
only,  so  if  I  did  say  that,  I  had  in  mind  the  At- 
torney General's  opinion,  which  T  pointed  ont  [lOf)] 
in  the  letter,  too. 

Q.  Bnt  it  isn't  yonr  opinion  and  yon  didn't  say, 
as  far  as  yon  recall A.     To  the  re])orter  ? 

Q.  That  there  have  been  thonsands  of  dollars 
of  illegal  receipts  ? 

A.  No,  it  couldn't  be  termed  that  way,  because 
the  receipts  were  perfectly  legal.  It  was  the  deposit 
of  the  money  that  was  ille.i»aL 

Q.  Well,  then,  you  didn't  tell  them  how  to  write 
this  feature  article  on  the  right-hand  side  of  the 
page,  did  you  ?  You  gave  them  certain  facts 

Mr.  Faukner:  I  object  to  that.  That  isn't  what 
I  asked  him.  I  asked  hiin  if  he  gave  them  the  facts. 
I  don't  claim  that  he  wrote  the  article  or  used  the 
language  that  is  in  the  article. 

Mr.  Nesbett:  I  know  that,  Bert,  but  I  am  just 
bringing  it  out. 

Mr.  Faulkner:     Yes. 

(Reading  suspended.) 

Mr.  Nesbett:  Questioning  resumed  by  Mr.  Nes- 
bett. 

(Reading  resumed.) 

Q.  You  didn't  have  anything  to  do  with  Wn^ 
drafting  or  the  setujj  of  this  article  at  all,  did  you, 
Mr.  Moore? 

A.     No,  I  didn't  have  anything  to  do  Avith  the 
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writing  of  the  [170]  story ;  no.  I  just  gave  them  the 

information  that  they  asked  for  and  that  was  it. 

Q.  And  no  proof  of  the  story  was  given  to  you 
for  checking  before  they  published  the  same,  was 
it? 

A.  No,  I  don't  recall  that.  They  may  have  called 
me  up  occasionally  and  verified  certain  facts,  to  see 
if  they  had  them  correct  or  not. 

Q.     They  called  you  quite  often,  didn't  they? 

A.  Yes,  in  fact  up  until  I  resigned  here  a  couple 
of  weeks  ago  they  were  up  every  day  to  the  office. 
They  visit  all  the  offices,  all  the  reporters. 

Q.  Now  is  it  your  testimony  now  that  monies 
were  paid  out  of  this  fund  to  aliens  ? 

A.     Some  of  the  money  was;  yes. 

Q.     Do  you  know  who  those  aliens  were? 

A.     Their  names?  No,  I  don't. 

Mr.  Faulkner:  I  think  we  can  furnish  that.  I 
have  another  witness  who  will  be  at  the  trial. 

Q.     Was  Steve  Homer  an  alien  ? 

A.  No.  Do  you  mean  foreign-born,  not  a  natural- 
ized citizen? 

Q.     Well,   you   used  the   word   ''alien."    Under  1 
your  definition,  Avould  he  be  an  alien?  A.     No. 

Q.  At  the  time  Steve  Homer  brought  that  check 
into  you.  you  knew  of  no  other  payments  out  of 
that  fund  to  other  [171]  people,  did  you? 

A.  Not  until  that  check  was  brought  to  my  at- 
tention. 

Q.  Well,  as  a  matter  of  fact,  you  didn't  know 
any  payments  had  been  made  out  of  that  fund  to 
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aliens  at  the  time  you  nislicd   up  to  tlie  Attorney 

rMMieral's  office,  did  you'? 

A.  At  that  time — I  don't  know  whetlici-  it  was 
>)efore  or  after.   I  don't  recall  now. 

Q.  Well,  Steve  Homer's  check  was  the  first 
clieck  ))rought  to  your  attention  drawn  on  this 
Chilkoot  Feny  Fund,  wasn't  it*? 

A.     That's  what  I  recall;  yes. 

Q.  Well,  if  any  previous  checks  bad  been  drawn 
to  your  attention,  you  would  remember  them, 
wouldn't  you? 

A.  Yes,  I  would  have  done  the  same  thing-  as 
T  did  now. 

Q.  All  right.  Tben  Steve  Homer's  check,  we 
can  assume,  is  the  first  check  that  came  to  your 
attention,  is  that  right? 

A.     We  assume  it ;  yes. 

Q.  And  up  to  that  time  naturally  you  didn't 
know  any  funds  had  been  paid  out  to  aliens,  would 
you  ? 

A.  No,  it  w^asn't  until  afterwards  that  I  heard 
about  it. 

Q.  That  wasn't  your  reason  then  for  going  to 
the  Attorney  General  in  the  first  place,  w-as  it? 

A.     No ;  in  the  first  place 

Q.  Now^,  with  respect  to  Oscar  Olson,  what  type 
accomit  did  [172]  he  have  that  ^vas,  as  you  term,  a 
separate  account? 

A.  It  w^as  money  established  in  a  separate  ac- 
count in  the  bank  wiiich  was  not  authorized  by  an}' 
law. 
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Q.     Which  bank?  A.     Behrends  Bank. 

Q.     What  was  the  name  of  the  account  ? 

A.  I  don't  know  if  it  was  in  his  name  or  the 
Treasurer's  name,  but  money  was  diverted  into 
that  account  and  he  drew  checks  on  it,  personal 
checks  on  it. 

Q.  Well,  actually,  as  a  matter  of  fact,  it  was  in 
the  Treasurer's  name,  wasn't  it? 

A.  I  don't  remember  how  he  had  it  set  up  in 
the  bank. 

Q.  Well,  if  you  can't  remember  what  type  ac- 
count he  had,  how  can  you  say  it  was  a  parallel 
case? 

A.  Well,  when  the  Auditors  found  it,  it  showed 
it. 

Q.     Showed  what? 

A.  Showed  that  he  had  a  special  account  in  the 
bank. 

Q.     What  was  the  special  account? 

A.     It  was  a  de^dce  that  he  was  using. 

Q.  What  was  the  name  of  the  account?  How 
did  he  use  it? 

A.     He  used  it  for  any  jDurpose  he  saw  fit. 

Q.  Well,  what  title  did  he  give  these  checks  to 
allow  the  bank  to  determine  which  one  to  charge? 

A.  I  think  some  were  just  charged — written — 
Oscar  G.  Olson,  if  I  remember  righth^  As  a  matter 
of  fact,  some  were  [173]  not  signed  by  him  but  by 
his  holp,  ''Oscar  G.  Olson  by  so  and  so." 

Q.  Then  the  account  had  no  particular  title, 
is  that  right?  A.     I  don't  know. 
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Q.  Well,  now,  where  do  you  ^et  this  wordinc:, 
"})arallel  ease"?  What  are  you  trying:  to  do,  justify 
in  your  testimony  the  statement  in  the  Empire  that 
the  ease  closely  parallels  that  of  Oscar  Olson  and 
so  on? 

A.  No.  I  wrote  that  in  my  letter  to  the  Attorney 
General  so  that  he  would  know  exactly  what  we 
had  discovered,  that  it  was  another  device  similar 
to  the  one  that  the  former  Treasurer  had  used,  that 
they  had  a  fund  which  no  one  could  touch  except 
the  Treasurer,  no  one  could  draw  a  check  on  it 
except  the  Treasurer.  The  same  way  with  the  other 
one.  The  Chilkoot  Ferry  Fund  was  the  same  iden- 
tical thing.  Nobody  could  draw  money  out  of  that 
except  wdio  was  told  to. 

Q.     Except  who  v/as  told  to — what  do  you  mean  ? 

A.  Well  in  this  case  apparently  it  was  j3obby 
Coughlin  who  was  told  that  he  could  draw  checks 
on  that  fund. 

Q.  Well,  as  a  matter  of  fact,  Bobby  Coughlin 
was  the  only  one  authorized  to  draw  any  checks 
on  it,  wasn't  he? 

A.  That's  what  I  said.  He  must  have  had 
authority  to  do  so. 

Q.  But  he  was  the  only  one  authorized  to  draw 
checks  on  that  fund?  [174] 

A.    I  don't  know  if  he  was  or  wasn't. 

Q.     You  don't  know? 

A.  If  he  was  the  only  one  who  was  authorized 
to  draw  checks  on  it. 
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Q.  Well,  didn't  you  look  into  the  fund  to  deter- 
mine whether  you  were  going  to  close  it  or  not  ? 

A.  We  closed  it  because  they  Avere  paying  Terri- 
torial expenses  illegally. 

Q.  How  can  you  say  that  it  paralleled  the  Oscar 
Olson  situation  if  you  didn't  even  look  into  it  to 
see  who  was  authorized  to  draw  checks  on  the  fund  ? 

A.  That  is  another  problem,  but  checks  were 
being  drawn  on  this  particular  fund,  by  Bobby 
Coughlin  in  this  case.  In  the  other  case  Oscar  Olson 
was  drawing  funds  out  of  a  special  fund.  So  3^ou 
have  two  special  funds — one  was  handled  by  the 
Treasurer  and  one  by  the  Road  Board,  and  one  is 
being  drawn  on  by  the  Treasurer  to  pay  everything 
and  anything  that  he  saw  fit.  The  same  thing  on 
the  other  side — it  is  a  parallel  case. 

Q.  No  check  was  ever  drawn  on  this  fund  by 
Metcalf,  Roden  or  Gruening,  Avas  it? 

A.     I  don't  know. 

Q.     Well,  didn't  you  look  to  see? 

A.     I  only  saw  the  one  check. 

Q.  Well,  then,  how  can  you  say  it  was  a  parallel 
case?  [175] 

A.  It  was  a  device.  The  device  was  similar  in 
both  respects,  in  ])oth  cases.  I  told  the  Attorney 
General  that  here  was  a  case  similar  to  the  one  that 
had  just  been  cleaned  up. 

Q.  If  the  checks  had  been  drawn  on  the  Motor 
Fuel  Tax  earmarked  Fund,  you  would  have  ap- 
proved the  vouchers,  wouldn't  you,  for  operating 
the  ChiJkoot  Ferry? 
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A.     Yes,  if  thoy  were  legal. 

Q.  Tlie  cliecks  drawn  on  this  rund  were  used 
to  pay  the  same  ex])enses,  were  they  not? 

A.  Yes,  ]3ut  tliere  is  a  law  that  says  they  eouldn  't 
do  it. 

Q.  Well,  then,  how  can  you  eall  this  special 
device  similar  to  Olson's? 

A.  Because  it  l)y-passed  the  channels  that  were 
set  up  by  the  Legislature  for  the  payment  of  Terri- 
torial expenses,  the  same  way  on  the  other  side. 

Q.  Well,  what  grounds  did  you  have  for  stating 
that  this  paralleled  the  Olson  case  in  imyniting 
fraud?  A.     Who  had  control  over  it? 

Q.     Did  you  know?  A.     No,  I  didn't  know. 

Q.  But  you  immediately  went  out  and  said  it 
closely  paralleled  the 

A.     That's  right;  it  did. 

Q.  You  would  have  done  almost  anything  to 
bring  the  Gruening  group  into  disrepute,  wouldn't 
you  have?  [176] 

A.  I  didn't  have  to  do  anything.  They  did  it 
all  by  themselves. 

Q.     You  did  all  this,  though,  to  do  it,  didn't  you? 

A.  Well,  I  called  a  halt  to  it;  yes.  I  didn't  do 
it  by  myself.   I  had  the  Attorney  General  with  me. 

Q.  Now,  you  say  the  Attorney  General  approved 
it,  did  he?  A.     What? 

Q.  John  Dimond,  you  say,  the  Assistant  Attor- 
ney General A.     To  stop  it? 

Q.     Yes.  A.     He  was  right  with  me. 

Q.     Did  he  do  it?  A.     What? 
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Q.     Did  he  do  it?  A.     Did  he  do  what? 

Q.  Did  he  cau?e  the  funds  to  be  frozen  and  stop 
payment 

A.  He  was  with  nie  when  we  talked  to  the  bank. 
That  stopped  the  funds  from  being  spent. 

Q.  But  3^ou  were  the  one  who  told  the  bank  to 
close  the  fund  or  freeze  it,  weren't  you? 

A.  I  was  with  John  Dimond.  I  don't  know  if  it 
was  Mm  or  me  or  both  of  us. 

Q.     You  don't  know? 

A.     I  don't  recall.   That  is  over  three  years  ago. 

Q.  Well,  now,  didn't  you  testify  just  a  bit 
previous  here  [177]  that  the  device  was  similar  to 
that  of  the  Olson  situation  because  in  the  Oscar 
Olson  case  only  he  could  draw  on  the  fund? 

A.  The  parallel  is  this :  that  here  were  two  bank 
deposits,  one  made  by  the  Treasurer  and  one  made 
by  the  Board 

Q.     Will  you  please  answer  that  question? 

A.  All  right.  It  was  money  that  should  have 
been  put  in  the  General  Fimd  and  was  not  put  into 
the  General  Fund  in  both  cases;  it  was  put  into  a 
special  bank  account.  Checks  were  draA\Ti  on  it  in 
both  cases.  There  is  your  parallel.  It  doesn't  mat- 
ter who  drew  the  checks.  They  were  drawn  illegally, 
dei^osits  made  illegally,  because  the  deposited  money 
should  have  gone  into  the  funds  that  were  set  up 
by  the  Legislature  and  they  weren't,  and  the  money 
was  not  deposited  to  the  fund  in  both  cases. 

Q.  But  I  thought  you  just  testified  previously 
that  the  deposit  was  legal? 
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A.  At  tin*  time  thoy  said  it  was,  l)nt  thou  T  got 
an  opinion. 

Q.  Bnt  yon  didn't  have  the  o])ini()n  at  tlie  tiine 
yon  talked  to  Mr.  Damn  when  this  avtiele  was 
printed,  did  yon?  A.     Oh,  yes  I  did. 

Q.     The  opinion  (►['  the  Attorney  General? 

x\.  That  the  money  from  the  Chilkoot  Ferry  was 
supposed  to  «:o  to  the  General  Fund. 

Q.  Well,  what  wonld.  that  be?  Information  that 
would,  cause  [178]  you  to  believe  that  it  was  an 
ille.^'al  deposit? 

A.  Well,  it  o'oes  like  this:  if  the  money  had  been 
deposited  into  this  special  bank  account  and  held 
for  any  particular  reason  that  the  Road  Board 
thoui^ht  was  necessary  to  hold  it  for  a  short  ])eriod 
of  time,  the  money  should  then  have  been  taken 
from  that  account  and  turned  over  to  the  Treasurer 
to  2:0  into  the  General  Fund.  It  could  not  have 
gone  into  the  Gas  Tax  Fund  under  that  particular 
opinion,  but  it  never  w^as  transmitted  until  this 
thing-  happened. 

Q.  Transmitted — you  mean  to  the  General 
Fund  ?  A.     Yes. 

Q.     Until  this  thing  happened? 

A.     Until  it  came  out  in  the  paper. 

Q.  Well,  the  funds  were  frozen  then,  weren't 
they? 

A.  That's  right,  they  were  frozen  and  they 
stayed  frozen  for  I  have  forgotten  how  long,  but 
eventually  the  xittorney  General  and  the  Treasurer, 
I  tiiink — sonie1x)dy — got  together  and  thev  Vx'orked 


302  Empire  Printing  Co,  vs 

(Deposition  of  Neil  F.  Moore.) 

out  a  S3'stem  of  how  they  could  get  the  money  trans- 
mitted into  the  General  Fund,  and  I  think  that  is 
where  it  went,  what  was  left  of  it. 

Q.  Well,  now,  will  you  go  back  and  answer  my 
question.  I  am  putting  it  to  you  for  the  third  time. 
Didn't  you  testify  here  previously  this  evening  that 
in  the  Olson  situation  the  Territorial  Treasurer,  or 
Olson,  was  the  [179]  only  one  who  could  draw 
monies  out  of  the  fund? 

A.     He  fixed  it  that  way ;  yes. 

Q.     How  did  he  fix  it  that  Avay? 

A.     I  don't  know  w^hat  he  told  the  bank. 

Q.     What  sort  of  an  account  was  it? 

A.     What? 

Q.     What  sort  of  an  account  was  it? 

A.  It  was  just  a  special  fund  and  all  forms  of 
taxes  were  dumped  into  it. 

Q.     Did  it  have  a  label? 

A.  It  might  have  been  Oscar  Olson,  or  it  might 
have  been  Oscar  Olson,  Territorial  Treasurer,  I 
don't  know. 

Q.  Is  it  your  testimony  now  then  that  he  was 
the  only  one  who  could  draw  upon  the  fund? 

A.  Well,  apparently  so,  because  the  checks  that 
anyone  else  wrote  on  his  behalf  were  signed  by  that 
person  for  Oscar  G.  Olson,  or  ' '  Oscar  G.  Olson  by  so 
and  so." 

Q.  Well,  then  others  could  draw^  on  the  fund, 
couldn't  they,  by  writing  a  check,  signing  Oscar 
Olson  and  their  name,  "by"? 

A.     They  were  his  employees. 
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Q.  All  Ti,<;lit.  TTow  was  that  similar  or  wlicrc 
does  that  situation  elosely  })arallel  this  one,  where 
Robert  Conghlin  is  the  only  one  authorized  to  draw 
on  the  fund? 

A.  But  was  Robert  Coui;lilin  tli(>  only  one  that 
was  authorized'?  [180] 

Q.     Didn't  you  check  the  fund? 

A.  I  don't  know  who  was  authorized.  T  didn't 
see  the  miimtes. 

Q.  Well,  then,  how  can  3^ou  speak  indiscrimi- 
nately and  say  to  Mr.  Daum  that  the  case  closely 
paralleled  th(^  Oscar  Olson  case  without  any  inves- 
tigation? 

A.  I  am  saying  the  parallel  is  this:  there  were 
two 

Q.  That  isn't  the  question.  Please  answer  the 
question. 

A.  Regardless  of  who  drew  the  checks  or  who 
deposited  them,  you  had  two  accounts  in  the  l)auk 
not  authorized.  Money  is  dumped  into  it ;  with- 
drawals from  both  of  these  accounts.  There  is  th(^ 
parallel.  Now  who  did  it  or  didn't  do  it — that 
has  nothing  to  do  with  what  T  was  telling  the  At- 
torney General.  I  was  pointing  out  to  him  that 
here  is  another  account  similar  to  the  one  that 
had  already  been  cleared  up,  wdth  withdrawals  simi- 
lar to  the  other  one.   There  is  the  parallel. 

Q.  But  you  knew  at  that  time  that  Oscar  Olson 
had  admitted  his  guilt  of  defrauding  the  Territory 
of  funds  properly  in  his  possession,  didn't  you? 

A.     Yes. 
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Q.  And  you  said  this  case  closely  parallels  the 
Oscar  Olson  case  ?  A.    Yes. 

Q.  ImiDlying  that  the  three  members  of  the 
Board  were  defrauding  [181]  the  Territory,  didn't 
you  I 

Mr.  FauUaier:     I  object  to  that  question. 

A.  I  didn't  say  they  were  defrauding  the  Terri- 
tory.  I  just  said  the  device  was  similiar. 

Q.  You  haven't  pointed  out  wherein  it  was  simi- 
lar. You  don't  know  who  was  authorized  to  draw 
on  this  checking  account. 

A.  It  doesn't  make  any  difference.  The  device 
was  the  same  in  both  cases.  There  is  your  parallel. 
It  was  up  to  the  Attorney  General,  if  he  wanted  to 
follow  through,  to  find  out  w^ho  was  wrong  and  who 
was  right.  Here  is  the  device  which  is  being  used. 
There  is  the  parallel. 

(Reading  suspended.) 

Mr.  Nesbett:  Just  to  interrupt  a  moment,  your 
Honor,  with  respect  to  these  objections.  I  noticed 
your  Honor  might  be  making  notes.  We  have 
stipulated  that — Mr.  Faulkner  wanted  to  permit 
Mr.  Moore  to  go  on  "Outside";  he  was  no  longer 
going  to  live  in  the  Territory — and  the  deposition 
would  be  admitted  regardless  of  the  form  of  any 
question,  and  so  any  objection  that  Mr.  Faulkner 
makes  during  the  reading  of  the  deposition  is 
waived  in  the  stipulation. 

The  Court:     I  take  it  in  the  reading  of  all  these 


Henry  Roden,  et  at.  305 

(Deposition  of  Neil  F.  Moore.) 

<loi)ositions   that    objections    made   at    the   time    of 

taking  are  waived  unless  th(\v  are  i'<'n(\ved  lier<-? 

Mr.  Kay:     Right.  [IS:^] 

Mr.  Faulkner:     We  don't  ha\e  an}',  your  Honor. 

'i'lie  Court:  So  that,  if  any  objections  were 
made,  that  you  waiuld  make  them. 

Mr.  Faulkner:     We  liaven't  any. 

(Reading-  resumed  by  ])laintiffs.) 

Q.  Why  didn't  you  say  th.at  tlie  account  was 
an  miauthorized-type  account  rather  than  compare 
it  to  a  case  of  admitted  fraud  and  admitted  guilt? 

A.  How^  did  I  know?  There  is  three  hundred 
dollars  short. 

Q.     You  didn't  know  it  then? 

A.     Well,  I  know  it  now. 

Q.     You  didn't  know  it  then? 

A.  Yrell,  here  is  something  else  that  is  wi'ong 
with  it,  then.  Here  I  knew^  that  payments  were  be- 
ing made  out  of  it.  Every  single  pajmient  made 
was  illegal. 

Q.    You  only  knew^  of  one  payment  at  that  time  ? 

xV.     One  was  all  that  was  necessary. 

Q.  You  only  knew  of  one  payment  at  that  time, 
didn't  you,  that  is,  a  proposed  payment  to  Steve 
Homer  ? 

A.  The  check  was  written  and  was  all  that  was 
necessary,  because  that  certainly  would  lead  you  to 
believe  that  others  had  been  made. 

Q.  Actually,  you  knew  that  the  account  had 
]')een  in  existence  for  months,  didn't  you? 
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A.     No.  [183] 

Q.  Back  to  the  time  when  the  vouchers  for  pay- 
ment out  of  the  Motor  Fuel  Tax  Fund  had  ceased 
to  come  through  your  office? 

A.  I  didn't  know  payments  were  being  made 
from  it  until  this  check  was  brought  to  my  atten- 
tion. 

Q.  Maybe  you  didn't  see  any  actual  checks  on 
it,  but  you  knew  the  fund  existed  and  that  they 
were  paying  expenses  in  some  manner,  didn't  you? 

A.  Sure  they  were  paying  them  on  the  vouchers, 
because  I  was  getting  vouchers. 

Q.  You  weren't  getting  A'ouehers  the  last  two 
or  three  months,  were  you  ? 

A.     I  don't  know  if  they  were  or  not. 

Q.  You  hadn't  been  getting  any  vouchers  to  be 
paid  out  of  the  Motor  Fuel  Tax  Fund  for  several 
months  j^rior  to  the  check  for  Steve  Homer  on  the 
Chilkoot  Ferry  Fund? 

A.  I  must  have  been.  If  I  hadn't,  it  didn't 
concern  me  too  much,  because  as  I  said  before,  we 
might  be  a  month  or  two  months  in  some  cases 
getting  expense  vouchers  in  for  some  of  the  offices. 
A  lot  of  the  offices  hold  them  up  until  the  end  of 
the  month,  or  whenever  they  get  enough.  We  might 
get  two  or  three  hundred  of  them  at  a  crack.  The 
big  departments,  for  instance,  they  will  send  theirs 
in  once  a  week,  not  day  by  day,  but  once  a  week,  j 
Some  of  the  others  maybe  once  a  week,  and  some 
send  them  in  [184]  as  they  write  them,  maybe  one 
a  dav. 
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Q.  Af'tTially  you  know  llial  finid  existed  for 
some  time,  didn't  you?  A.     No,  I  didn't. 

Q.  And  tliat  they  were  not  j)ayin^  the  expenses 
out  of  the  Motor  Fuel  Tax  Fund  by  su])mitting 
\()U('hers  to  you  for  sevei'al  months  i)rior  to  the 
runninj;*  across  of  Steve  Homer's  check,  and  you 
held  it  u])  so  that  you  could  break  the  iRnvs  to  the 
Daily  Alaska  Empire  just  before  election  time? 

A.     No.    T  can  answer  that  just  plain  "no." 

Q.  All  right.  Tell  me  about  this  three  hundred 
dollar  shortage.   Where  did  that  occur  in  the  fund  ? 

A.  When  the  auditors  got  through  there  was 
three  hundred  dollars  short. 

Q.  Did  you  check  with  the  auditors  to  see  where 
it  might  occur? 

A.  I  asked  them.  It  proved  out  three  hundred 
dollars  short. 

Q.  That  audit  was  made  at  the  end  of  1952,  was 
it  ?  A.    Yes. 

Q.  Was  the  check  of  Steve  Homer  ever  cashed 
out  of  that  fund?  A.     No. 

Q.     Was  that  money  ever  paid  to  Steve  Homer? 

A.  As  I  understand,  the  Legislature  had  to  pass 
a  special  [185]  act  to  pay  him. 

Q.  You  were  Auditor  when  the  result  of  that 
audit  came  out,  were  you?  A.    Yes. 

Q.  Did  you  do  anything  about  the  three  hundred 
dollar  shortage?  A.    Yes. 

Q.     What  did  you  do? 

A.     Gave  it  to  the  Attorney  General. 

Q.     What  did  you  say? 
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A.  I  called  it  to  his  attention  that  there  was 
three  hundred  dollars  short  and  that  eleven  or 
twelve  thousand  dollars  in  illegal  payments  were 
made.  I  don't  know  what  else,  but  that  was  the 
gist  of  it. 

Q.  What  did  the  Attorney  General  say  to  you 
or  do  about  it? 

A.     He  didn't  say  anything  to  me. 

Q.     He  never  answered  your  letter*? 

A.     I  don 't  recall  if  he  did  or  not. 

Q.     Well,  did  you  let  the  matter  drop  right  there  ? 

A.  It  was  his  baby  then.  I  couldn't  do  anything 
more. 

Q.  Well,  you  don't  know  Avhether  he  answered 
your  letter  or  not? 

A.  I  don't  recall.  He  may  have  answered  it,  but 
I  don't  recall  what  else  he  did. 

Q.  Did  you  ever  talk  Avith  the  auditors,  Ander- 
son and  Company  ?  [186]  A.     About  what  ? 

Q.  The  result  of  their  audit  which  showed  a 
shortage. 

A.  Well,  yes,  I  always  went  over  it  with  them. 
It  isn't  the  first  audit  they  ever  made.  We  used 
to  go  over  all  of  them  to  see  that  we  both  under- 
stood one  another. 

Q.     Where  did  the  shortage  occur? 

A.  Well,  they  collected  three  hundred  dollars 
apparentl}^  in  fares  or  on  freight,  and  there  is  no 
record  of  it  other  than  what  Arthur  Anderson  and 
Company  found,  and  where  tliey  found  it  I  don't 
know. 
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Q.     Are  th(>y  in  Seattle?  A.     Yes. 

O.     Artliiu'  Aiuleisoii  aiul  C()ni])anv  ? 

A.     Yes. 

Q.     Do  you  lia])})en  to  recall  tlieir  address? 

Mr.  Faulkner:  Arthur  Anderson  and  Company, 
Dexter  Horton  l>uildino-,  Seattle,  WashinL!,ton. 

Q.  A  regular  complete  audit  i-epoi-t  was  made 
to  you  on  that  fund,  wasn't  it,  Mr.  Moore? 

A.  Yes.  It  isn't  what  they  call  a  detailed  audit, 
a  hnlance  sheet.  That  would  include  all  the  depart- 
ments that  handle  money. 

Q.     All  the  de])artments  that  handle  money? 

A.     Yes. 

Mr.  Nesbett:     I  think  that  is  all.  [187] 

(Reading  concluded.) 

Mr.  Nesbett:  That  is  all  of  the  deposition  of 
Neil  Moore. 

(Whereupon,  Court  recessed  for  five  minutes, 
reconvening-  as  per  recess,  with  all  i)arties 
present  as  heretofore  and  the  jnry  all  present 
in  the  box;  whereupon  the  trial  proceeded  as 
follows :) 

Mr.  Nesbett :  Your  Honor,  at  this  time  we  would 
like  to  publish  the  deposition  of  Jack  E.  McFarland, 
formerly  an  enqjloyee  of  the  Empire,  taken  in  An- 
chorage, Alaska,  on  October  1,  1955. 

The  Court:     Very  well. 

Mr.  Nesbett:  Appearances  were  Buell  A.  Nes- 
bett, of  Attorneys  for  Plaintiffs,  and  Norman  Ban- 
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field,  of  Attorneys  for  Defendant.  ''Jack  E. 
MeFarland  being  first  duly  sworn  upon  oath,  de- 
poses as  follows  on  Direct  Examination  by  Mr. 
Nesbett:" 

(Whereupon,  the  deposition  of  Jack  E.  Me- 
Farland was  read  as  follows — questions  by  Mr. 
Nesbett  and  answers  by  Mr.  Kay :) 

DEPOSITION  OF  JACK  E.  McFARLAND 

(Reading.) 

Q.     Is  your  name  Jack  E.  MeFarland? 

A.     Jack  E.  MeFarland. 

Q.     McF-a-r-1-a-n-d?  A.     That  is  right. 

Q.     What  is  your  profession,  Mr.  MeFarland? 

A.     At  the  present  time  I  am  teaching  school. 

Q.     And  where  are  you  employed? 

A.  For  the  Territory  of  Alaska  at  Nondalton, 
Alaska. 

Q.  And  I  will  ask  you  whether  or  not  you  were 
employed  by  the  Empire  Printing  Company  in 
Juneau  in  the  year  1951-52?  A.     I  was. 

Q.  And  in  what  capacity  were  you  employed 
there? 

A.  First  as  a  reporter  covering  the  Federal 
Building  and  general  reporting,  feature  writing, 
and  later  as  managing  editor. 

Q.  Mr.  MeFarland,  do  you  recall  the  dates  of 
your  employment  with  that  corporation? 

A.     From  October  1,  1951,  until  late  in  the  sum- 
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iriorof  T)2  and  F  don't  kiiow  my  exact  date  of  termi- 
nation. 

Q.     Can  yon  state  tlic  niontli  of  tcnnination ? 

A.     I 

Mr.  Bantiold:     An^iist  9,  .Jack.    T  looked  that  n[). 

A.     Thank  yon. 

Q.  Now,  Mr.  McFarland,  had  yon  had  any  news- 
paper experience  prior  to  going  to  woi-k  for  the 
Jnnean  Fjmpire?  A.     Yes. 

Q.  Will  yon  state  briefly  the  experience  yon  had 
had  in  newspaper  work  prior  to  working  for  tlie 
Jnnean  Empire? 

A.  Well,  my  first  full-time  job,  other  than  work- 
ing aronnd  [189]  varions  small  papers,  was  with 
the  Wichita  Beacon,  a  daily,  at  Wichita,  Kansas. 

Q.  In  what  capacity  were  yon  emjiloyed  by  that 
paper?  A.     As  reporter  and  night  editor. 

Q.  State  any  other  newspaper  experience  you 
have  had,  if  any  ? 

A.  Leaving  the  Beacon  I  went  into  the  Marine 
Corps.  After  my  service  with  the  Marine   Corps, 

1  got  out  in  January,  1945,  I  went  to  work  at 
Halstad,  Kansas,  for  a  weekly,  The  Halstad  Inde- 
pendent.   I  was  employed  there  for  approximately 

2  years  and  again  I  don't  know  the  date  of  when 
I  left  there. 

Q.  Did  you  have  any  newspaper  experience 
subsequent  to  working  for  the  Halstad  Independ- 
ent ? 

A.  I  left  the  Halstad  Independent  to  go  to  w^ork 
for  the  Hutchinson  News  Hearld,  a  daily. 
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Q.  And  in  what  capacity  were  you  employed 
there  ? 

A.  I  w^as  a  reporter  for  the  courthouse  with  the 
Hutchinson  News  Hearld  and  I  was  employed  thei 
for  about  a  year  at  which  time  I  quit  for  the  pur- 
pose of  trying  my  hand  at  free-lance  writing.  My 
wife  and  I  moved  out  to  Colorado.  We  bought  a 
very  small  business  out  in  Fairplay,  Colorado,  and 
I  spent  considerable  time  w^orking  with  the  Court 
County,  a  small  paper  there.  I  was  hired  as  a 
publicity  man  for  the  tlien  ])ig  celebration  they 
had  each  [190]  year  there  and  I  did  writing  for 
the  Rocky  Mountain  News  and  the  Denver  Post, 
both  Denver  papers. 

Q.  Now^,  Mr.  McFarland,  will  you  state  the  cir- 
cumstances connected  with  your  going  to  w^ork  for 
the  Juneau  Empire? 

A.  Well,  I  was  hired  by  ]^lr.  Beard  on  the  tel? 
phone — before  then  I  had  worked  for  another  small 
paper  in  Colorado  and  had  gone  to  Denver  as 
public  relations  man,  press  relations  man  for  Gates 
Rubl^er  Company,  which  entailed  work  that  I  did 
not  exactly  care  for,  which  w^as  turning  news  stories 
over  to  the  Denver  papers  which  sort  of  patted 
Gates  on  the  back  and  it  soon  became  rather  de- 
pressing to  me.  So  I  wrote  letters  to  Alaska.  Hav- 
ing long  wanted  to  come  up  here  I  wrote  letters 
to  Alaska  papers.  I  received  replies  from  2  or  3 
of  them ;  one  of  them  from  the  Daily  Alaska  Em- 
]^ire,  and  it  sounded  favorable  and  I  answered  their 
letter.    The  letter  w^as  from  James  Beard.    I  said 


I 
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that  T  would  like  to  come,  but  T  wanted  to  know 
more  detail  ai)out  what  the  work  would  ])e  and  in 
a  day  or  2  after  there  had  been  time  for  him  to 
receive  my  letter,  I  £»aiess,  I  got  a  call  at  tlie  office 
of  Gates  Rubber  Com})an}'.  The  switchhoard  girl 
said,  "Mr.  McFarland,  you  have  an  ovei-seas  tele- 
])houe  calk"  Everyone  was  very  surprised  and, 
frankly,  I  was  rather  embarrassed.  I  had  to  take 
the  call  in  front  of  my  boss  and  fellow  emploj^'es 
there,  but  I  did  and  I  acce])ted  the  [191]  job, 
although  I  had  to  give  notice  to  Gates. 

Q.  Novr,  prior  to  coming  to  Alaska  to  work  for 
the  Daily  Alaska  Empire,  did  you  have  any  knowl- 
edge of  the  political  situation  in  Alaska? 

A.     None  at  all. 

Q.  After  arriving  in  Juneau  were  you  given  any 
instructions  by  ofHcials  of  the  Daily  Alaska  Empire 
with  respect  to  editorial  policy  in  connection  with 
your  political  reporting? 

A.  Yes,  I  soon  found  out — well,  I  rememl}er 
that  the  Denali  Alaska  Steamship  boat  docked 
there  at  Juneau  at  night.  I  remember  it  was  very 
rainy.   I  remember  Beard  met  me  at  the  gangplank. 

Q.  What  was  Mr.  Beard's  capacity  with  the 
Empire  ? 

A.  He  was  formally  business  manager,  however, 
he  had  rather  strange  power  around  there.  He  was 
more  or  less  in  control  of  all  the  functions  of  the 
])aper,  although  Helen  Munson,  of  course,  w'as  the 
l)oss  of  the  whole  operation. 
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Q.  Mr.  McFarland,  go  ahead  with  your  answer 
in  connection  with  Mr.  Beard'? 

A.  Beard  met  me  at  the  dock.  We  went  over 
to  Mike's  for  a  midnight  snack  and  a  few  drinks 
and  he  was  very  happy  for  me  to  arrive.  I  would 
not  have  any  preconceived  notions  of  the  political 
scene,  according  to  him,  and  he  felt  that  I  would 
be  just  the  man  to  help  him  in  this  [192]  job,  which 
seemed  to  be  the  main  purpose  of  the  paper  at  that 
time  to  find  something  which  would  either  cripple 
or  embarrass  the  Gruening  Machine  and  talk  with 
Beard  that  night  was  rather  long  and  nearly  all 
concerned  what  had  to  be  done  to  find  something 
on  the  Gruening  Machine,  Gruening  and  his  co- 
w^orkers.  After  that  I  met  Helen  Munson  the  next 
day. 

Q.  I  will  ask  you  whether  or  not  you  received 
any  instructions  from  Helen  Munson  with  respect 
to  editorial  and  reporting  policy  as  concerned  the 
Gruening  administration  ? 

A.  Well,  it  was  always  first  there.  It  was  always 
with  Jim  and  Helen  together.  I  was  with  them 
a  great  deal. 

Q.     Now,  Jim  is  Jim  Beard,  is  it? 

A.     Jim  Beard,  yes. 

Q.     And  Helen  is  Helen  Munson? 

A.    Yes,  sir. 

Q.  What  was  Helen  Munson 's  connection  with 
the  Daily  Alaska  Empire? 

A.     She  was  publisher  and  majority  stockholder. 

Q,     Now,  go  ahead  and  answer  the  question. 
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A.  AVoll,  Mrs.  Miinson  and  l^cai-d  seemed  to  be 
^viiii;'  nie  an  indoetrination  course.  That  is  the  way 
it  ap])eared  to  me,  and,  frankly,  I  was  ^-een.  T  was 
interested.  I  wanted  to  know  everything-,  however, 
from  their  viewpoint.  [193]  T  only  got  one  side  of 
the  story,  of  course,  and  that  was  that  Gniening 
and  most  of  the  people  who  worked  under  his  ad- 
ministration were  absolutely  no  good  and  it  was  a 
machine  that  had  to  be  broken  uj)  for  the  good  of 
Alaska.  That  took  place  over  some  time.  It  was  a 
matter  of  talking  over  a  few  drinks  in  Mr.  Beard's 
apartment  and  at  Helen's  house,  out  to  dinner  to- 
gether, a  party  here  and  there,  and  other  people 
were  drawn  in  to  help  me  get  started  on  the  right 
track,  I  guess,  such  as  Mark  Jenson,  he  is  a  senator, 
and  Pete  Gilmore,  who  is  a  lobbyist  for  the  Salmon 
Industry,  and  other  people. 

Q.  Will  you  explain  what  you  mean  when  you 
say  Mark  Jenson  and  Pete  Gilmore  were  brought 
in  to  assist  Mrs.  Munson  and  Mr.  Beard? 

A.  Well,  that  w^as  my  impression  and  they  were 
brought  in  and  introduced  to  me  with  such  remarks 
as  "Here  is  somebody  that  can  give  you  the  right 
dope  now.'-  That  was  the  trend  to  get  me  started 
right  there  so  I  would  knoAV  what  the  true  picture 
was  concerning  the  political  scene  in  Alaska  be- 
cause I  was — I  might  say,  I  was  brought  up  to  be 
the  managing  editor  and  they  wanted  someone  they 
could  trust. 

Q.     Mr.  McFarland,  I  will  ask  you  whether  or 
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not   Helen   Miinson   ever   expressed   any   i)ersona] 

opinion  of  Governor  Gruening  to  you  ?  [194] 

A.  She  did  at  several  times,  yes,  and  it  was  with 
the  utmost  hatred.  There  were  at  least  two  specific 
times  that  I  can  remember  where  she  said  some- 
thing of  the  sort  that  Gruening  was  absolutely 
no-good  and  anything  that  could  be  done  to  get  him 
out  of  there  was  not  imethical  to  do  it  which  was 
the  reason  that  question  came  up,  Avhen  I  ques- 
tioned certain  policies,  and  I  might  say  there  was 
some  heat  wdth  her  remarks  concerning  Gruening. 
It  was  not  a  matter  of  calm  instruction  to  me.  Her 
remarks  were  made  with  evident  feeling  of  hatred 
and  dislike. 

Q.  Can  you  state  the  degTee  of  hatred  she  ex- 
hibited to  you  in  these  remarks  concerning  Gover- 
nor Gruening? 

A.  It  was  quite  vehement  and  it  was  a  hatred 
which  seemed  to  me  to  border  on  phychosis.  Now, 
I  am  interested  in  psychology,  but  I  don't  claim 
to  be  an  expert,  but  certain  things  would  make 
anyone  realize  that,  I  believe.  There  could  be  no 
joking  or  humorous  talk  with  her  about  Gruening. 
It  all  had  to  be  serious.  Any  mention  of  his  name 
was  likely  to  ])ring  on  a,  I  would  sa}^  an  angry 
flush  to  her  face.  It  was  something  that  I  don't 
believe  I  had  ever  seen  i^efore — such  an  intense 
hatred  of  anyone  and  it  was  undoubtedly  dee]) 
seated.  I  don't  know  what  the  original  motivatiori 
was,  but  I  have  noticed  when,  at  certain  events, 
Governor    Gmening   might   be    one    of   the    [195] 
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speakers  of  llie  exciiinu'  luid  slie  was  ])Tesent  off- 
liand  Iminorons  i*eniavks  by  (Jnieiiiiin'  wliieli  ini,u-bt 
l)riiiu,'  ('lniclvl(>s  froin  anyone  (>lse  only  ])r()U,t;ht  an 
a.n^'ry  fiusli  to  liei-  fjiee  and  it  evidently  made  liei* 
unliappy  that  otluM*  ])eople  thon^lit  it  \v;'s  runny. 

Q.  Now,  Mr.  McFarland,  T  will  ask  you  wlietiier 
or  not  Mr.  Beard  ever  expressed  any  ])ersonal 
opinion  of  Governor  (J]'nenin<2,'  and  his  administra- 
tion to  yon? 

A.  Many,  many  times  and  T  v.'onld  say  that 
Beard's  feelings  on  the  subject  were  not  the  same 
as  Mrs.  Munson's,  although  his  efforts  were  v(^ry 
intense  toward  tiying  to  discover  something  that 
might  embarrass  Governor  Gruening  or  his  admin- 
istration, ])ut  he  had  a  very  scheming  attitude  about 
the  whole  thing  and  it  was  not  like  Helen's — a 
deep  hatred  in  the  man.  I  have  heard  liim  say  that 
he  is  probably  one  of  the  smartest  men  in  Alaska 
and  said,  "All  the  more  reason  we  have  got  to  do 
something  about  it,"  and  well,  the  whole  purpose  of 
the  paper,  while  I  was  there,  as  far  as  I  could  see, 
was  to  get  something  on  Gruening  and  the  admin- 
istration. The  business  end  w^as  going  to  pot  and 
it  was  obvious  to  ever3d:)ody  and  whether  there  was 
money  in  the  bank  was  not  important,  it  seemed 
to  me.  If  there  was  something  in  the  news  that 
tended  to  eml3arrass  Gruening  and  his  administra- 
tion that  made  up  for  all  the  deficit,  I  think.  [196] 

Q.  Mr.  McFarland,  I  will  ask  you  whether  or  not 
Mr.  Beard  ever  exi^ressed  any  o])inio;i  of  Franl: 
Metcalf  personally  to  you? 
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A.  Ob,  yes.  I  might  say  that  Beard  thought  that 
Metcalf  was  incompetent,  if  not  crooked  and  I  can 
recall  him  talking  about  Mr.  Metcalf  being  a  stupid 
son-of-a-bitch  and  no-good.  Another  thing  I  would 
like  to  say  here  which  seems  to  me  to  show  how  low 
Beard  was  in  his  attitude,  I  remember  at  one  time 
I  accompanied  Beard  to  the  Democratic  meeting 
over  in  Sitka.  It  was  a  convention. 

Q.     Do  you  recall  the  approximate  date? 

A.  It  was — should  have  been  about  November  of 
1951. 

Q.     Go  ahead. 

A.  And  I  walked  into  Bob  DeArmoun's  shop 
over  there  with  Beard  and  Bob  and  Beard  greeted 
each  other  very  cheerfully  and  the  first  remark  of 
Beard's  w^as,  "Well,  Bob,  have  you  thought  of  any 
way  we  can  get  that  God-damn  kike  out  of  office 
yet,"  and  DeArmoun's  remark  was,  ''No,  but  we 
should  have  a  chance  to  work  on  it." 

Q.  Now,  I  will  ask  you  whether  or  not  Mr.  Beard 
or  Mrs.  Munson  ever  expressed  any  personal  opin- 
ion of  the  plaintiff,  Henry  Roden,  to  you  ? 

A.  I  can't  answer  that  except  for  hearing  Helen 
talk  about  Henry  and  being  with  Helen  when  she 
talked  to  Henry.  I  [197]  would  say  that  Mrs.  Mun- 
son had  some  regard  for  Mr.  Roden  and  I  don't 
know  that  she  had  any  feeling  about  Henry  except 
that,  I  believe,  since  this  business  came  up  that 
since  Henry  was  under  Gruening,  that  whether  he 
was  a  friend  or  not  did  not  make  any  difference 
with  her,  or  at  least  not  enough  to  prevent  his  being 
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iiiNolvod  as  lon^'  as  soFiictliiiio;  could  he  done  to  get 

Gruelling  out  of  office. 

Q.  I  will  ask  you  whether  or  not  Mrs.  Munson 
ever  expressed  any  o])inion  of  Frank  Metealf  to 
you '? 

A.  1  can't  answer  that.  All  1  ean  answer  is  that 
T  don't  know,  exce])t,  I  mean,  tliere  was  a  whole 
run-down  from  time  to  time  about  who  was  okay 
and  who  was  not  okay  and  I  suppose  Frank's  name 
was  mentioned. 

Q.     Would  you   state  that  Frank's  i)osition,   as 

far  as  Mrs.  Munson  was  concerned,  was  somewhat 

to  that  of  Roden  or  any  other  official  connected  witli 

... 
the  Gruening  administration  ? 

A.     I  would  say  it  was  somewhat  diiferent.  My 

■  opinion  is  that  I  don't  believe  Mrs.  Munson  cared 
a  great  deal  for  Frank  Metealf.  T  just  cannot  say 
anything  specific  to  supjiort  that,  but  I  do  know 
she  did  have  some  regard  for  Heni'y  Roden  and  I 
don't  believe  she  did  for  Frank  Metealf.  They  both 

fell  into  the  same  category  eventually  so [f-^S] 

Q.  I  will  ask  you  whether  or  not  you  had,  during 
the  period  of  your  employment,  differences  of  opin- 

!  ion  with  Mr.  Beard  and  Mrs.  Munson  over  their 
editorial    and    reporting   policy   as    concerned    the 

f  Gruening  administration  ? 

A.    I  certainly  did  have.  It  began  not  too  long 

I  after  I  was  there  but  I  always  felt  that  something 
could  be  changed  around  there  to  make  that  Daily 

'  Alaska  Empire  the  paper  that  it  should  be.  I  w^anted 
to  try  to  help  make  the  paper  it  should  be  for  the 
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capital  city  dail}-  paper,  h\\\  arguments  did  go  on 
from  the  time  I  took  over  the  desk  until  the  time 
I  quit  because  there  was  one  scene  after  another 
around  there.  I  might  say,  even  before  then  I  did 
a  very  bad  job  of  covering  the  Federal  Building 
simply  1  because  I  could  not  write  what  I  thought 
was  the  news  of  the  day  because  I  never  knew  what 
Helen  was  going  to  say  about  what  I  wrote  about 
the  various  officials.  What  I  mean  is,  your  job  as  a 
reporter  is  to  interview  your  officials  on  your  beat. 
Well,  if  I  were  to  intei^sdew  Governor  Gruening 
or  George  Sunborg  or  Frank  Metcalf  or  others  I 
never  knevr  how  Helen  would  feel  about  what  I  had 
written,  although  I  was  reporting  the  news  as  it 
was  given  to  me  at  least  and  what  I  saw. 

Q.  Mr.  McFarland,  will  you  state  as  nearly  as 
you  can  vvhen  the  first  such  diiference  of  opinion 
and  argument  arose  ? 

A.  The  first  serious  breach  was  before  I  took 
over  the  desk.  [199]  I  cannot  recall  the  exact  date. 
I  could  check  very  easily.  It  was  the  date  of  the 
publication  of  the  photographic  reprints  of  the 
pages  of  the  California  Investigating  Committee's 
book  on  Un-American  Activities  ]3urporting  to  show 
that  Governor  Gruening  had  been  tied  up  with 
Communist  front  organizations  and  I  felt  it  was  a 
very  low,  very  unethical  thing  to  do  because  these 
— ^well,  it  was  just  the  plain  tactics  that  McCarthy 
used,  which  to  me  was  entirely  wrong,  and  they 
gave  Gruening  no  chance.  They  blasted — he  was 
all  over  the  front  page  and  with  headlines  which 
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seemed  to  make  it  no  doubt  tliat  he  was  a  Commu- 
nist and  we  had  him  as  Governor  in  office  and  1  felt 
very  strongly  tliat  tliat  was  wrong  as  far  as  gov- 
ernment practices  went  and  1  argued  with  Beai'd 
about  that;  to  no  avail,  of  course.  It  went  in  the 
paper.  The  next  day  my  job  was  to  go  up  and  ask 
Gruening  whether  lie  was  now  oi-  ever  had  Ix'en  a 
Communist  and  I  don't  believe  he  hid  behind  the 
5th  Amendment,  but  I  forget  what  his  answer  was 
at  the  time,  but  it  was  the  evidence  that  they  pro- 
duced which  was  actually  so  flimsy  that  I,  and  the 
sources  from  wliich  it  came 

Q.     What  were  those  sources? 

A.  As  I  subsequently  learned  this  so-called  dis- 
covery that  Gruening  had  been  connected  with  or- 
ganizations which  were  somewhat  subversive  came 
from,  well,  what  I  consider  [200]  a  wild-eyed  fa- 
natic in  the  mid-west.  I  don't  remember  the  man's 
name.  He  did  have  a  radio  program  out  of  Tulsa, 
Oklahoma,  I  believe.  He  is  a  very  wealthy  man  and 
is  in  the  oil  tool  business,  I  believe.  I  can't  recall 
his  name  now%  however,  I  do  recall  seeing  a  letter 
written  to  Beard  by  this  man  commending  him  for 
liis  publication  and  offering  further  help  and  prob- 
ably from — now  here  is  where  my  memory  fails 
me — it  was  either  Gerald  L.  K.  Smith,  or  Gerald 
Winrod,  both  of  whom  have  been  condemned,  by 
at  least  as  many  people,  of  certain  Communist  ideas. 

Q.  Can  you  state  whether  or  not  any  of  these 
so-called  sources  had  criminal  records? 
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A.  I  believe  that  Winrod  was  convicted  during 
the  war  of — I  can't  state  the  charge.  He  was  found 
guilty,  I  believe,  of — it  was  against  the  war  effort, 
at  least,  or  something  like  that. 

Q.  Can  you  state  any  other  instances  where  you 
had  differences  of  opinions  and  arguments  with  Mr. 
Beard  and  Mrs.  Munson  in  connection  with  their 
reporting  and  editorial  policy  as  concerned  the 
Gruening  administration  ? 

A.  It  went  on  from  day  to  day,  of  course.  Some- 
times maybe  we  would  stay  clear  of  each  other  for 
a  week  or  two  and  at  other  times  it  was  just  a  con- 
stant battle  around  there.  However,  the  next  major 
thing  that  I  recall,  as  [201]  I  remember  now,  was 
during  these — something  about  this  Palmer  Airport 
case  up  here.  Now^,  when  the  story  originally  broke 
I  was  not  at  the  Empire.  That  was  before  my  com- 
ing there.  However,  there  was  some  decision  made 
by  the  Comptroller  General  of  the  United  States 
while  I  was  on  the  desk  there  and  some  very  brief 
wire  story  came  through  concerning  the  Palmer 
Airport  and  I  believe  that  it  Avas  a  decision  which 
was  adverse  to  its  successful  transaction.  At  least 
it  was  encouraging  to  Beard  and  Mrs.  Munson  and 
there  was  some  happiness  over  it,  as  I  remember. 
Something  about  the  Comptroller  General  had  made 
a  decision  to  not  pay  for  the  land,  but  to  pay  for 
certain  other  costs,  but  not  the  major  cost.  But  it 
was  the  story,  it  was  probably  a  2-paragraph  story, 
and  when  Beard  saw  that  he  wanted  it  splashed 
all  over  the  front  page.  I  told  him  it  seemed  im- 
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portant  eiioii^li  to  nic  all  ri^lit,  wc  should  liave  it 
])romiTU'ntly  dis])lay('{l,  but  the  story  itself  would 
not  cany  a  big  licadline.  It  was  a  small  story  and  I 
sent  it  out  to  the  back  to  be  set  in  bold-i'ace  tyj)e. 
1  intended  to  })lace  it  in  a  box  up  in  the  upper  right- 
hand  corner  of*  the  papei'.  That  did  not  satisfy 
Beard  at  all.  ITe  wanted  a  l)ann('r  hcadliiu'  across 
the  front  i)age  that  the  decision  had  gone  against 
Gruening  and  we  had  a  very  hot  argument  about  it 
and  I  offered  my  desk  and  cliair  to  Mr.  l>eard,  sa\'- 
ing  that  if  [202]  he  wanted  to  nm  tlic  ])ap('r  he 
better  sit  there  and  run  it. 

Q.  What  was  your  objection  to  giving  the  story 
the  prominence^  Mr.  Beard  apparently  desired? 

A.  Well,  it  was  not  that  much  of  a  story.  I  had 
no  feeling  about  it  one  way  or  the  other.  In  fact, 
I  did  not  and  still  don't  kiiow  the  details  of  the 
case,  but  it  was  not  important  enough  story  to  be 
given  more  than  what  A. P.  gave  it  with  perhaps  a 
little  background  on  it.  A  banner  headline  on  a 
story  like  that  would  be  plain  ridiculous  and  would 
make  the  paper  look  ridiculous  and  very  biased, 
which,  of  course,  it  was  intended  to  be  by  Beard 
and  Helen.  When  I  say  Beard,  I  mean  that  he  was 
the  errand  boy  between  the  newsroom  and  the  front 
of&ce  as  much  as  he  was  the  general  manager  and 
he  would  confer  with  Mrs.  Munson  about  these 
things  at  times  and  at  other  times  he  would  tend  to 
make  the  decisions  himself.  Whether  Mrs.  Munson 
was  even  in  towTi  at  that  time  I  don't  know,  but 
at  any  rate,  we  had  a  real  falling  out  over  that  and 
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I  don't  believe  we  had  a  whole  lot  of  social  contact 
after  that  because  it  was  obvious  that  we  couldn't 
agree  about  what  was  right  and  what  was  wrong 
with  the  newspaper. 

Q.  What  objection  did  you  have  in  general  with 
the  reporting  policy  sponsored  by  Mrs.  Munson  and 
Mr.  Beard? 

A.  Well,  just  too  many  attempts  for  distortion 
of  facts  and  [203]  to  me  unethical  procedures  in  the 
newspaper  business.  My  idea  of  running  a  news- 
paper is  to  get  all  the  news  that  you  can,  print 
and  present  it  as  fairly  as  you  can,  and  if  you 
want  to  say — whatever  you  want  to  say,  say  it  in 
your  editorial  column;  that  is  your  business  and 
probably  part  of  the  function  of  a  newspaper,  but 
it  is  not  the  function  of  a  newspaper  to  editorialize 
in  all  the  news  columns  and  it  was  done  time  and 
again  in  the  Empire,  directlj^  and  indirectly,  by 
the  emphasis  given  certain  stories  and  like  empha- 
sis given  other  stories.  Now,  that  goes  against  any 
newsman  and  I  never  worked  for  a  paper  before 
where  that  was  done.  I  might  say  that  it  is  an  odd 
thing,  and  I  never  thought  about  it  until  just  the 
other  day,  but  the  Daily  Alaska  Empire  was  the 
first  Democratic  paper  I  ever  worked  for.  All  the 
rest  had  been  Republican  papers,  and  I  had  never 
seen  that  much  bias  on  any  papers  that  I  have 
worked  for. 

Q.  Mr.  McFarland,  will  you  state  why  you  left 
the  employment  of  the  Daily  Alaska  Empire  on  A\\- 
gust  9,  1952? 


Henry  Roden,  et  al.  320 

(Doposition  of  Jack  E.  McP\^rland.) 

A.  Well,  it  was  a  combination  of  aiiotlici-  artru- 
ni(»nt  which  had  no  way  of  Ix'ing-  resolved. 

Q.     What  was  that  argument  about? 

A.  it  again  concerned  the  Gruenin<;  gani;.  (jov- 
ei-nor  Gniening  had  just  returned  from  the  Demo- 
cratic Convention  ol'  1952,  National  Convention, 
where  Adlai  Stevenson  was  nominated  [204]  and  he 
liad  been  on  the  scenes  and  I  thought  it  would  make 
a  fine  story  getting  a  local  person's  picture  of  what 
had  happened  back  at  the  National  Convention. 
Since  Juneau  is  rather  political  minded  1  was  sure 
tlie  story  would  be  widely  read.  I  sent  one  of  my  re- 
porters, Erv  Jenson,  to  talk  to  Governor  Gruening 
about  his  experiences  at  the  Democratic  Convention 
and  he  got  a  long  interview  with  Governor  Gruen- 
ing and  I  thought  it  was  very  intei'esting  and  it 
was  the  best  story  of  the  day  as  far  as  I  was  con- 
cerned. I  think  if  we  could  check  back  we  would 
find  out  there  was  nothing  else  that  good  of  a  story 
lor  the  day,  and  I  ran  it  in  the  top  position  in  the 
])aper  and  there  was  certainly  an  emotional  ex]jlo- 
sion  around  there  when  the  paper  came  off  the 
press.  Helen  acted  as  I  had  never  seen  her  act  be- 
fore. She  tore  into  the  newsroom  and  slammed  the 
'  paper  down  and  she  was  almost  in  tears,  in  hyster- 
ics. She  was  hysterical  and  saying  she  had  never, 
never  thought  she  would  see  any  such  thing  in  her 
paper  and  why  did  I  do  it  to  her  and — oh,  she  was 
very  upset  and  I  tried  to  reason  with  her,  which  was 
always  a  futile  thing  where  Governor  Gruening  was 
concerned,  but  she  said  that  nothing  like  that  should 
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ever  be  in  her  paper;  that  Governor  Gruening  was 
no-good  and,  oh,  she  said  a  lot  of  things,  that  he 
should  be  exterminated  and  such  things  as  that,  but 
at  any  rate  I  [205]  got  no  satisfaction  in  talking 
to  her  and  I  offered  her  my  job,  that  I  would  quit, 
and  I  don't  believe  that  she  was  hardly  aware  that 
I  was  telling  her  that  I  would  quit,  but  I  did  talk 
with  Beard  and  he  agreed  and  raved  and  ranted 
about  what  a  terrible  thing  I  had  done  and  I  told 
him  that  it  was  time  that  I  left  there  I  thought  and 
that  I  thought  they  should  get  someone  else  and 
he  better  just  fire  me.  Well,  I  will  say  now  that  I 
tried  more  than  one  time  to  get  Beard  to  fire  me. 
I  had  had  enough  and  I  really  didn't  want  to  quit. 
I  wanted  to  do  a  job  there  and  it  was  eternal  opti- 
mism, I  guess,  I  thought  perhaps  I  could,  but  I 
did  tiy  to  get  Beard  to  fire  me  and  he  wouldn't 
fire  me.  My  motive  for  trying  to  get  him  to  fire  me 
was  probably  confused — I  hadn't  been  there  a  year 
and  I  thought  I  might  as  well  get  out  of  the  Ter- 
ritory and  since  I  hadn't  been  there  a  year  the  Em- 
pire would  probably  have  to  pay  my  way  back  down 
to  the  states  if  I  was  fired  rather  than  quit  and 
he  wouldn't  fire  me  so  I  quit  and  I  gave  him  2 
weeks'  notice. 

Q.  Now,  is  it  your  testimony  then  that  the  edito- 
rial and  reporting  policy  of  the  Daily  Alaska  Em- 
pire continued  up  to  the  time  you  quit  on  August  9, 
1952  ?  A.     Then  and  after  then,  yes. 

Q.  Now,  do  you  have  any  personal  interest  in 
the  outcome  of  this  casef  [206] 
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A.     None  at  all. 
Mr.  Ncsbctt:      I    Ix-licvc  that  is  all. 

Cross-Exaniination 

By  Mr.  ]^>anfield: 

(Reading  suspended.) 

Mr.  Nesbett:     Mr.  Bantield  representing  the  de- 
;  fendant. 

(Reading  resumed.) 

Q.  This  Democratic  Convention  you  spoke  of,  is 
that  the  one  at  which  Gruening  supj^orted  Ke- 
I  fauver  so  strongly  and  then  came  back  and  told 
I  you  how  he  supported  Stevenson  ? 

A.  He  supported  Kefauver  strongly,  1  under- 
•  stand,  but  I  don 't  believe  that  he  said  in  that  story 
that  he  supported  Stevenson,  although  his  personal 
likes  were  Stevenson. 

Q.     What  do  you  think — he  wrote  the  article? 

A.     Yes,  he  wrote  the  article. 

Q.     GiTiening"?  A.     Yes. 

Mr.  Nesbett :     Oft  the  record. 

(Reading  suspended.) 

Mr.  Nesbett:     The  next  one  is  an  answer. 

(Reading  resumed.) 

I  A.  Erv  asked  him  for  an  interview^  and  for  his 
ideas  on  the  convention  and  Gruening  sat  down  and 
wrote  the  story  of  [207]  the  convention  and  gave  it 
to  Erv  and  I  ran  it. 
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Q.  It  was  a  very  glowing  account  of  Stevenson, 
wasn't  if?  A.     I  believe  it  was. 

Q.  You  wanted  to  send  it  back  to  Stevensor, 
didn't  you?  A.     Possibly. 

Q.  Jack,  sometime  after  that  you  did  get  inter- 
ested in  some  other  newspaper  in  Juneau,  didn't 
you  ?  A.     That  is  correct. 

Q.     What  paper  is  that? 

A.     Juneau  Independent. 

Q.     And  what  company  publishes  that  paper? 

A.     That  is  called  News,  Incorporated. 

Q.  How  long  had  you  left  the  Empire  before 
you  joined  that  paper? 

A.  Well,  the  first  issue  of  the  Independent  came 
out  September  3,  I  believe,  and,  of  course,  there  was 
2  weeks  preparation  or  more. 

Q.  Well,  you  left  the  Empire  with  the  intention 
of  joining  the  Independent,  too,  didn't  you? 

A.  Not  really.  As  I  say,  I  was  ready  to  leave 
the  Territory.  I  will  tell  you  exactly  what  happened. 
Maybe  this  will  clear  it  up.  James  Woodruff,  who 
was  circulation  manager  for  the  Empire  at  that 
time,  wanted  to  know  what  I  was  going  to  do.  I  told 
him  I  really  didn't  know,  that  I  would  probably 
leave.  [208] 

Q.     Then  you  did  decide  soon  after  that,  however, 
you,  to  help  form  the  Independent? 
Very  shortly. 

Just  to  make  it  brief 

Yes,  before  I  had — after  I  had  p;iven  notice 


did 
A 

Q 


Uenry  Roden,  ct  al.  321) 

(Deposition  of  Jack  E.  McFarland.) 

and  ))oroiT  I  liad  (luit   I   made  up  my  mind  to  start 

the  liidepeiidt'nt,  yes. 

Q.     You  are  still  a  stockliuldcr  oi'  it  ? 

A.  I  don't  know  how  to  answer  that.  1  dun'i  own 
any  stock  in  it  rigid  now,  although  Mr,  Sunborg 
owes  nie  some  money  from  the  shares 

Q.     Shares  that  you  did  have? 

A.  Yes,  and  if  he  doesn't  pa\-  me  I  can  take  the 
stock  back. 

Mr.  Bantield:     That  is  all. 

A.  One  thing  T  would  like  to  say  here  for  the 
record  though  no  one  asked  me,  but  it  sounds  ridicu- 
lous after  what  I  said,  but  I  have  a  great  deal  of 
personal  regard  for  Mrs.  Munson  and  I  think  she 
has  some  for  me.  I  think  she  is  a  warm  hearted 
woman  and  she  is  a  fine  person,  but  I  do  think  she 
was,  for  some  reason,  misguided  in  her  hatred  for 
Gruelling  and  it  hurt  her.  That  is  about  all. 

Mr.  Nesbett:     No  further  questions. 

(Reading  concluded.) 
Mr.  Nesbett :     That  is  all  of  the  deposition.  [209] 

FRANK  A.  METCALF " 

called  as  a  witness  on  behalf  of  the  plaintiffs,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Nesbett : 

Q.     Will  you  state  your  full  name,  Mr.  Met  calf  ? 
A.     Frank  A.  Metcalf. 
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Q.     Where  do  you  reside,  Mr.  Metcalf? 

A.     In  Juneau. 

Q.  And  how  long  have  you  resided  in  the  Terri- 
tory of  Alaska  ?  A.     Forty-two  years. 

Q.  And  did  you  commence  to  reside  in  Juneau 
inmiediately  upon  coming  to  Alaska'? 

A.     I  came  direct  to  Juneau;  yes. 

Q.  And  isn't  it  a  fact  that  your  entire  residence 
in  Alaska  has  been  m  or  very  near  Juneau  except 
when  away  on  work? 

A.  With  the  exception  of  the  World  War ;  I  was 
in  Sitka  for  three  years  during  the  War. 

Q.     Mr.  Metcalf,  what  is  your  profession? 

A.     Civil  and  mining  engineer. 

Q.  Will  you  state  briefly,  give  the  Court  briefly 
a  biographical  sketch  of  your  backgromid  from  the 
time  you  studied  to  become  a  professional  engineer 
U13  to  the  present? 

A.  Well,  I  graduated  in  engineering  and  was 
later  given  a  master's  degree  in  civil.  [210] 

Q.  Where  did  you  receive  that  master's  degree 
in  civil  engineering?  A.     Cornell. 

Q.     And  go  on  from  there,  Mr.  Metcalf. 

Q.  I  was  with  the  Milwaukee  Kailroad  on  the 
early  work  in  the  Bitter  Root  Mountains  in  Eastern 
Washinaton  and  on  location  and  then  I  went  to  work 
for  the  Bunker  Hill  and  Sullivan  Mine  in  Warner 
and  transferred  from  there  to  Alaska  Juneau  in 
Juneau.  I  worked  for  them  for  two  years,  three 
years  probably.  Then  T  went  into  work  for  myself. 
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Q.  And  wliat  was  the  natui'c  (»!'  your  scir-ciiiploy- 
jiicnt  ? 

A.  (Jcneral  engineering;-,  sui-veyinu,-  and  patent 
work  on  mining-  elaims,  anything  that  required  an 
iMigineev's  report. 

Q.  1  will  ask  you  whether  or  not  you  liave  a  wide 
acquaintance  in  Southeastei-n  and  all  over  Alaska? 

A.     T  w^ould.  say,  yes,  I  did — 1  have. 

Q.  Now,  as  of  September  25,  1952,  isn't  it  a  fact 
that  you  were  the  Territorial  Highw^ay  Engineer, 
.Mr.  Metcalf?  A.     Yes,  I  was. 

Q.     And  when  did  you  lirst  assume  that  office? 

A.  J  was  ap])ointed  to  the  job  to  fill  out  the  term, 
the  unexpired  term,  after  the  death  of  Leonard 
Smith,  who  had  been  the  Highw^ay  Engineer  prior. 

(^.     And  in  wdiat  year  were  you  appointed?  [211] 

A.     I  thhik  that  w^as  in  '47. 

Q.  I  will  ask  you  w^hether  or  not  you  subse- 
quently ran  for  election  for  the  office  of  Territorial 
Highway  Engineer  ? 

A.     I  ran  for  election  the  following  spring. 

Q.     That  would  be  in  1948,  Mr.  Metcalf? 

A.     It  was  the  first  election  after  that,  I  know. 

Q.     Were  you  elected? 

A.     I  was  elected;  yes. 

Q.     For  w^hat  period  of  time? 

A.     For  a  four-year  period. 
<.   Q.     And  I  vdW  ask  you  whether  or  not  you  served 
during  the  entire  four-year  period  as  Territorial 
Highway  Engineer?  A.     Yes. 
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Q.  And  at  the  coming  of  the  next  election  for 
that  of&ce  did  you  run  again? 

A.     I  ran  again  the  next  election. 

Q.     And  in  what  year  was  that,  Mr.  Metcalf? 

A.     That  was  in  '53. 

Q.  Well,  the  election,  what  year  was  the  election 
in?  A.     Well,  the  election  was  in  '52. 

Q.     Do  you  recall  the  month  in  1952  ? 

A.     It  was  in  November. 

Q.  Well,  now,  are  you  sure  it  was  November,  or 
might  it  have  been  October? 

A.  Well,  it  was  in  the  fall  elections.  It  would  be 
October,  [212]  I  believe. 

Q.  It  is  a  matter  of  common  knowledge,  isn't  it, 
that  the  election  was  held  in  October? 

A.  Yes.  But  I  held  office  until  the  first  of  April 
the  following  year. 

Q.     Of  1953?  A.     Yes. 

Q.     Were  you  elected  in  the  election  of  1952-53  ? 

A.     I  was  defeated  in  the  fall  election ;  yes. 

Q.     And  who  defeated  you,  Mr.  Metcalf? 

A.     The  present  incumbent,  Mr.  Reed. 

Q.  Now,  I  will  ask  you  whether  or  not  Mr.  Reed 
was  your  opponent  in  the  primary  election  for  the 
office  of  Territorial  Highway  Engineer? 

A.    Yes,  he  was. 

Q.  Can  you  state,  roughly,  by  refreshing  your 
memory  from  these  papers  I  hand  you,  the  relative 
vote  standings  between  you  and  Candidate  Reed  at 
the  conclusion  of  the  primary  election? 

A.     At  the  conclu'=:ion  of  the  primary  I  received 
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10,703,  and  lie  I'oceived  8,170,  leaving  a  majority  of 

2,5ii3  in  the  primary. 

Q.  Pardon  me.  A\'ill  you  ro])eat  that  phrase — the 
majority  wliat  ^ 

A.  That  was  a  majority  of  1^,533  in  the  i)ri- 
mary.  [213] 

Q.     In  whose  favor?  A.     In  my  Favor. 

Q.  And  can  you  state  the  results  of  tlie  general 
election  for  the  oftiee  of  Highway  Engineer? 

A.  In  the  general  election  he  received  12,528,  and 
I  received  11,907,  leavini;'  a  difference  of  621  in  his 
favor. 

Q.  Now,  that  was  the  general  election  of  October 
of  1952,  was  it  not,  Mr.  Metcalf  ? 

A.     Yes,  sir ;  it  was. 

Q.  Now,  after  \'ou  left  office — did  you  say  you 
left  office  in  April  of  1953? 

A.     The  termination  of  my  term;  yes. 

Q.  Did  you  then  conunence  to  practice  your  pro- 
fession, that  of  civil  and  mining  engineer? 

A.     A^es. 

Q.  And  were  you  immediately  em])loyed  after 
leaving  office  in  April,  1953? 

A.     I  was  that  summer;  yes. 

Q.  AVell,  then,  what  month,  can  you  recall,  in  the 
summer  of  '53?  A.     Well,  it  wasn't  until  July. 

Q.  And  what  was  the  nature  of  your  work  from 
July  onward? 

A.  T  was  ^^ith  the  Admiralty  Alaska  Gold  Min- 
fing  Company  on  Admiralty  Island. 

O.     AVhat  was  vour  ^^alarv,  Mr.  ^fetcalf.  as  Ter- 
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ritorial  Highway  [214]  Engineer  during  the  time 

you  held  office  ?  A.     Eight  thousand. 

Q.     Eight  thousand  dollars  per  year? 

A.     Yes. 

Q.  And  what  was  your  monthly  salary,  approxi- 
matel}'  ? 

A.     Well,  I  would  say  around  seven  hundred. 

Q.     Seven  hundred  dollars  per  month? 

A.     Take-home. 

Q.  Now,  Mr.  Metcalf,  I  show  you  a  copy  of  Plain- 
tiffs' Exhibit  1,  the  front  page  of  the  Daily  Alaska 
Empire  of  September  25,  1952,  and  ask  you  if  you 
recall  seeing  that  edition  on  or  about  that  date  ? 

A.     Yes,  I  do. 

Q.  Will  you  state  your  first  reaction  after  read- 
ing that  portion  of  the  front  page  concerning  the 
operation  of  the  Ferry  Chilkooti 

A.  Well,  I  can  certainly  say  I  was  deeply  hurt, 
to  start  vith,  having  lived  in  the  Territory  all  tiris 
length  of  time,  to  have  my  name  spread  over  the 
front  page  of  a  pajier  as  being  a  crook  and  compared 
to  an  admitted  criminal. 

Q.  Mr.  IMetcalf ,  was  there  such  a  thing  as  the  so- 
called  ferry  fund?  A.     Yes. 

Q.  Can  you  briefly  give  the  Court  a  background, 
the  Court  [215]  and  the  jury,  a  background  sum- 
mary as  to  how  that  fund  was  commenced  and  why 
it  Avas  commenced? 

A.  The  year  prior  to  this  I  had  been  operating, 
as  a  member  of  the  Board,  operating  the  ferry  be- 
tween eluneau  and  Haines  on  the  INTotor  Fuel  Tax. 
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(^).  Now,  when  you  say  tlic  yi'ar  hof'oi'c  this,  you 
mean  the  year  VXA,  (1(»  you? 

A.  Tlie  year  1951 — wliic.li  took  a  eonsideiabh* 
annnnit  of  money  ['vowx  the,  reeeij)ts  from  the  Motor 
Fuel,  and  traveling  over  tlie  Tei-ritoiy 

Q.  AVell,  Mr.  Metealf,  possibly  it  would  keep  it 
more  in  chronological  order  if  I  asked  you  questions. 
Did  the  Territory  of  Alaska  buy  this  ferry  called 
Ithe  Chilkoof?  A.     Yes;  it  bought  it. 

Q.  And  in  what  month  of  the  year  did  they  buy 
Ithat  ferry?  A.     In  the  spring  of  '51. 

Q.     Do  you  recall  the  month? 

A.     1  think  it  was  in  May. 

Q.  Had  the  Territory  owned  the  ferry  prior  to 
May  of  1951  ?  A.     No. 

Q.  Can  you  state  to  the  Court  and  the  jury  why 
:the  Territory  pui'chased  this  Chilkoot  Ferry  in  Ma}' 
of  1951 ? 

A.  It  was  to  close  a  gaj)  between  the  highway  oi* 
the  Interior  and  Southeastern  and  it  was  to  sn))stan- 
tiate  the  promises  and  the  advertising  which  we  liad 
done  through  the  papers  [216]  in  the  States  whereby 
pei^ple  could  make  the  connection  from  the  highway 
lo  the  Inside  Passage  and  south. 

Q.  You  mean  advertising  throughout  Alaska  and 
he  States  that  people  could  drive  over  the  highway 
ystem  of  the  Territory  and  take  their  cars  from 
Haines,  the  terminal  of  one  branch  of  the  Territorial 
lighways,  and  travel  to  Juneau  on  the  ferry,  and 
>u])sequently  to  Ketchikan  and  on  ''Outside"  on 
Maska  Steam? 
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ritorial  Highway  [214]  Engineer  during  the  time 

you  held  office  ?  A.     Eight  thousand. 

Q.     Eight  thousand  dollars  per  year? 

A.     Yes. 

Q.  And  what  was  your  monthly  salary,  approxi- 
mately ? 

A.     Well,  I  would  say  around  seven  hundred. 

Q.     Seven  hundred  dollars  per  month? 

A.     Take-home. 

Q.  Now,  Mr.  Metcalf,  I  show  you  a  cop}^  of  Plain- 
tiffs' Exhibit  1,  the  front  page  of  the  Daily  Alaska 
Empire  of  September  25,  1952,  and  ask  you  if  you 
recall  seeing  that  edition  on  or  about  that  date  ? 

A.     Yes,  I  do. 

Q.  Will  3^ou  state  your  first  reaction  after  read- 
ing that  portion  of  the  front  page  concerning  the 
operation  of  the  Ferry  Chilkoot  % 

A.  Well,  I  can  certainly  say  I  was  deeply  hurt, 
to  start  mth,  having  lived  in  the  Territory  all  this 
length  of  time,  to  have  my  name  spread  over  the 
front  page  of  a  pa])er  as  being  a  crook  and  compared 
to  an  admitted  criminal. 

Q.  Mr.  ^letcalf,  was  there  such  a  thing  as  the  so- 
called  ferry  fund?  A.     Yes. 

Q.  Can  you  briefly  give  the  Court  a  background, 
the  Court  [215]  and  the  jury,  a  background  sum- 
mary as  to  how  that  fund  was  commenced  and  why 
it  was  commenced? 

A.  The  year  prior  to  this  I  had  been  operating, 
as  a  member  of  the  Board,  operating  the  ferry  be- 
tween Jimean  and  Raines  on  the  j\Totor  Fuel  Tax. 
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Q,  Now,  wlicii  you  say  the  year  hoforc  this,  you 
mean  the  year  1951,  do  you? 

A.  Tlie  year  1951 — which  took  a  eonsi(UMabh' 
amount  of  money  from  the,  receipts  I'l-om  the  Motor 
l^'uel,  and  traveling  over  the  Territory 

Q.  Well,  Mr.  Metcalf,  possibly  it  would  keep  it 
iii(»re  in  ebronological  order  if  I  asked  you  questions. 
Did  the  Territory  of  Ahxska  buy  this  ferry  called 
the  (liilkootf  A.     Yes;  it  bought  it. 

Q.  And  in  what  month  of  the  year  did  they  buy 
tliat  ferry?  A.     In  the  spring  of  '51. 

Q.     Do  you  recall  the  month? 

A.     I  think  it  was  in  May. 

Q.  Had  the  Territory  owned  the  ferry  prior  to 
May  of  1951?  A.     No. 

Q.  Can  yon  state  to  the  Court  and  the  jury  why 
the  Territory  purchased  this  Chilkoot  Ferry  in  May 
of  1951? 

A.  It  was  to  close  a  gap  between  the  highway  of 
the  Interior  and  Southeastern  and  it  w-as  to  substan- 
tiate the  promises  and  the  advertising  which  we  had 
done  through  the  ])apers  [216]  in  the  States  whereby 
people  could  make  the  connection  from  the  highw^ay 
to  the  Inside  Passage  and  south. 

Q.  You  mean  advertising  throughout  Alaska  and 
the  States  that  people  could  drive  over  the  highway 
>;.\'stem  of  the  Territory  and  take  their  cars  from 
Haines,  the  terminal  of  one  branch  of  the  Territorial 
highw^ays,  and  travel  to  Juneau  on  the  ferry,  and 
subsequently  to  Ketchikan  and  on  '* Outside"  on 
Alaska  Steam? 


336  Empire  Printing  Co.  vs 

(Testimony  of  Frank  A.  Metcalf.) 

A.     Yes.  That  was  our  advertisement. 

Q.  I  will  ask  you  who  operated  that  ferry  prior 
to  the  purchase  by  the  Territory  in  May  of  1951  ? 

A.     I  think  Bob  Somniers  owned  it  prior  to  that. 

Q.  Then,  is  it  your  testimony  that  it  was  o^Mied 
and  operated  prior  to  the  purchase  by  the  Territory 
hy  private  individuals?  A.     Yes. 

Q.  Well,  then,  why  did  the  Territory  not  permit 
those  private  individuals  to  continue  to  operate  the 
ferry  rather  than  have  the  Territory  purchase  it? 

A.     I  don't  quite  get  your  question  on  that. 

Q.  Well,  why  didn't  the  Territory,  or  why  didn't 
you  as  Territorial  Highway  Engineer,  encourage 
Sommers  to  continue  to  operate  the  ferry  rather 
than  have  the  Territory  buy  the  ferry  and  operate  it 
themselves  ? 

A.  Well,  he  bought  it  for  his  own  use.  He  had 
several  [217]  contracts  in  different  sections  of  the 
country  and  he  would  transfer  his  machinery  on  this 
boat  to  the  different  places,  but  the  strictness  of  the 
Coast  Guard  prevented  his  landing  on  the  beach, 
and  it  became  of  no  further  use  to  him. 

Q.  I  will  ask  you  this.  Did  Mr.  Sommers  in  the 
spring  of  1951,  prior  to  the  purchase  by  the  Terri- 
tory, propose  to  operate  that  ferry  between  Haines 
and  Juneau  so  that  you  could  live  up  to  your  adver- 
tising promises? 

A.  Yes,  he  did,  but  his  requirements  were  too 
stringent,  and  he  couldn't  meet  them. 

Q.  Then,  is  it  your  testimony  in  essence  that  Mr. 
Somir.ers,  as  a  private  individual  and  owner  of  the 
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ferry,  was  unable  to  operate  tlie  rei-i-y  ;is  you  iiccdi-d 

to  have  it  operated.^  A.     NCs. 

Q.  Was  that  the  reason  then  tor  tlie  jniiehase  by 
the  Territory  f 

A.  Well,  that  was  one  of  them.  U'c  had  to  main- 
tain this  service. 

Q.     Were  there  any  otlier  reasons? 

A.  Well,  it  was  a  ])art  ol'  our  road  system  and 
was  the  cheapest  maintenance  of  sixty- tive  miles  of 
]'oad  that  I  could  figure. 

Q.  Aft(»r  the  Territory  j)urchased  the  ( /hilkoot  in 
May  of  [218]  1951,  what  method  was  used  to  defray 
the  operating  expen.ses  of  the  ferry? 

A,     It  came  in  on  the  Motor  Fuel  Tax. 

Q.  Now,  what  is  the  nature  of  this  ^lotor  Fuel 
Tax  Fund? 

A.  It  is  two  cents  on  a  gallon  for  all  motive  fuel 
collected  from  all  over  the  Territory. 

Q.  Now,  in  other  words,  the  Territory  taxes 
every  gallon  of  gas  purchased  two  cents  and  that 
money  is  paid  into  the  Territorial  Treasury  into  this 
fund? 

A.  Yes ;  and  is  used  by  the  Alaska  Road  Commis- 
sion, or  Board  of  Road  Commissioners. 

Q.  All  right.  Is  this  fund,  called  Motor  Fuel  Tax 
Fmid.  what  is  called  or  known  as  an  earmarked 
fund? 

A.  It  is  an  earmarked  fund  for  purposes  for 
which  it  is  collected. 

Q.  xViid  what  is,  in  short,  an  earmarked  fund,  so 
th(^  jury  will  understand  it  thoroughly  ? 
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A.  Well,  it  is  collected  for  purposes,  can  be  only 
used  for  the  purposes  for  which  it  is  collected.  In 
this  case  it  was  for  roads  and  harbors  and  harbor 
facilities. 

Q.  All  right.  Now,  Mr.  Metcalf,  can  you  state,  in 
l)rief,  and  not  in  great  detail,  how  a  disbursement 
would  be  handled  from  the  commencement  of  the  in- 
currence of  the  obligation  to  receiving  final  jDayment 
when  the  money  was  taken  out  of  this  earmarked 
Motor  Fuel  Tax  Fund?  [219] 

A.  The  vouchers  were  written  on  and  w^ere 
turned  over  to  the  Auditor  and  paid  by  the  Treas- 
urer. 

Q.  And,  as  a  general  matter,  how  long  did  it  take 
for  those  vouchers  to  be  23rocessed  and  the  person  en- 
titled to  receive  payment  to  actually  get  his  money  ? 

A.  Considerable  time  elapsed.  It  was  not  an  im- 
mediate cancellation  of  the  debt.  It  took  sometimes 
Aveeks  to  get  vouchers  through. 

Q.  And,  now,  how  were  the  receipts,  that  is,  the 
cash  receipts,  from  the  operation  of  the  ferry  han- 
dled after  the  purchase  in  May  of  '51 '? 

A.  They  were  directed  right  into  the  Treasurer's 
Office.  It  didn't  go  through  my  office  at  all. 

Mr.  Faulkner:    What  was  the  question? 

Mr.  Nesbett :     Will  the  reporter  read  it  ? 

Court  Reporter:  "Q.  And,  now,  how  were  the 
receipts,  that  is,  the  cash  receipts,  from  the  opera- 
tion of  the  ferry  handled  after  the  purchase  in  May 
of  '5ir' 

Mr.  Faulkner :     Thank  you. 
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Mr.  Xcsbctt :  And  will  yoii  i-('})oat,  tlie  answer 
please  i 

Court  Kepoi'ter:  "A.  They  were  directed  riglit 
into  tlie  Treasurer's  Offiee.  It  didn't  go  through  my 
offieeatall." 

Q.  (By  Mr.  Nesbett) :  Then,  Mr.  iVIetcalf,  after 
the  receii)ts 

The  Court :  Is  it  a  convenient  place  to  stop,  coun- 
sel ?  [220] 

Mr.  Nesbett:     Yes,  sir. 

(Whereupon,  the  jury  was  duly  admonislicd, 
and  the  trial  was  recessed  until  2:00  o'clock 
p.m.,  November  16,  1955,  and  resumed  as  per 
recess,  with  all  pai'ties  present  as  heretofore 
and  the  jury  all  present  in  the  box;  whereupon 
the  trial  pi'oceeded  as  follow^s:) 

The  Court:  Before  proceeding,  I  dislike  to  dis- 
connnode  you,  ladies  and  gentlemen  of  the  jury,  but 
I  would  like  to  ask  that  you  be  excused  for  just  a 
very  few  minutes,  three  or  four  minutes,  while  we 
discuss  a  matter,  and  then  we  will  call  you  back.  The 
grand  jury  room  is  now  available  for  your  con- 
A'enience  at  any  time. 

(Whereupon,  the  jury  retired  from  the  court- 
room ;  and  the  following  proceedings  were  hadt) 

The  Court:  Is  Mr.  Allen  in  the  courtroom?  Mr. 
Allen,  would  you  come  forward  please  ?  I  understand 
that  you  are  the  new  publisher 

Mr.  William  Prescott  Allen :     That  is  rio-ht. 
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The  Court :     of  the  Daily  Empire  ? 

Mr.  Allen:     That  is  right. 

The  Court:  Word  has  come  to  the  Court,  Mr. 
Allen,  that  you  are  offering  to  bet  in  public  places 
on  the  outcome  of  this  trial.  I  wonder  if  that  is 
true? 

Mr.  Allen:  Well,  could  I  explain  that,  or  do  I 
just  have  to  answer?  [221] 

The  Court :     Well,  it  can  be  answered  yes  or  no. 

Mr.  Allen:     Then  1  don't  choose  to  answer. 

The  Court :  Well,  then  it  is  the  duty  of  the  Court 
to  admonish  3^ou  that  offering  to  bet  upon  the  out- 
come of  the  trial  in  the  progress  of  the  trial  before 
the  Court  is  a  contempt  of  court  and 

Mr.  Allen:  I  will  stand  on  my  constitutional 
rights  if  I  have  to  answer. 

The  Court:  Very  well.  Well,  then  I  must  ad- 
monish you  that  that  is  a  contempt  of  court  for 
which  3^ou  can  be  punished  and  that  you  must  desist 
from  it.  It  is  particularly  dangerous  if  any  such 
word  might  possibly  come  to  the  attention  of  the 
jury.  It  is  also  dangerous  to  make  general  com- 
ments about  the  town  w^hich  may  come  to  the  atte]i- 
tion  of  the  jury.  Surely,  you  must  avoid  that  sort  of 
thing.  I  am  sure  that  you  were  not  aware  of  any  vio- 
lation of  ethics  or  conduct  in  oifering  to  make  such 
bets,  and  that  is  why  we  informed  you  that 

Mr.  Allen:  I  didn't  say  that  I  offered  it,  and  I 
offered  to  explain  it,  and  you  haven't  saw  fit  to  per- 
mit me  that  American  privilege. 

The  Court:  ^Hiy,  you  said  you  did  not  care  to 
make  a  statement. 

Mr.  Allen:     I  said  if  I  could  explain  it. 
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The  Court:  Xvvy  well;  1  aiii  soriy.  You  said 
you  [222]  stood  ou  your  eoustitutioii;il  i)rivil(\<;v  aud 
would  uot 

Mr.  Allen:  Constitutional  pi'ivilc^c  to  make  it 
;nid  to  be  luuird. 

The  Court:  Well,  yes;  surely;  if  you  wish  to 
make  a  statement,  you  may  do  so. 

Mr.  Allen:  I  can  make  a  comi)lete  statement  ex- 
])lainin^  exactly  what  happened'? 

The  Court :     X'ery  well. 

^Ir.  Allen:     You  want  me  to  make  it  under  oath? 

The  Court :     Tt  is  not  necessary. 

Mr.  Allen :  It  will  just  take  a  minute,  and  I  don't 
v.ant  to  make  a  s])eech,  but  I  want  to  make  a  state- 
ment. 

I  come  here  in  June  and  bought  this  newspaper, 
and  one  of  the  tirst  men  i  met  was  Mr.  Roden,  and, 
when  1  met  Mr.  Roden,  I  met  him  with  Mrs.  Mon- 
sen.  I  have  been  in  this  kind  of  business  all  my  life, 
down  here  at  Olympia,  \Vashin,oton,  and  on. 

^Ir.  Roden  told  me  what  a  fine  man  the  former 
STOvernor  was,  how  he  regretted  being  in  a  suit 
ag'ainst — he  was  telling  me:  I  wasn't  telling  him — 
how  he  regretted  being-  in  a  suit  against  Mrs.  Mon- 
sen,  or  the  former  governor's  daughter,  how  the 
paper  had  favored  him,  how  the  governor  had 
favoi'ed  him,  how  the  whole  family  had  favored 
him,  and  he  regretted  it  yery  much.  There  was  no 
bet  made.  There  was  eventually,  i)Ossibly.  Xow,  he 
went  on  to  tell  me  all  this.  Meantime  T  [223]  had 
met  the  former  governor. 

The  Court:     Pardon  me,  Mr.  Allen.  Perhaps  this 
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is  not  understood.  The  report  that  has  come  to  the 
Court  is  your  offering  to  bet  here  in  Ketchikan  dur- 
ing this  session.  Now,  that,  you  sa}^,  you  do  not  wish 
to  state.  I  am  merely  admonishing  you  that 

Mr.  iVllen :  I  said,  if  I  could  make  a  statement,  I 
will  tell  exactly  what  happened  and  how. 

The  Court :  Well,  all  that  we  are  concerned  with 
is  as  to  whether  j^ou  are  making  these  offers  here  in 
Ketchikan  at  the  present  time.  That  is  all  that  the 
Court  is  concerned  with. 

Mr.  Allen:  I  can't  finish  what  I  said  with  Mr. 
Eoden? 

The  Court:  AVell,  if  it  explains  what  you  are 
doing  now,  .yes. 

Mr.  Allen:  Well,  it  does,  because  he  is  the  man 
that  I  talked  to. 

So,  I  told  Mr.  Roden,  I  said — a  day  or  two  later — 
I  was,  you  might  say,  in  business  with  him,  up  to  a 
point  that  I  failed  to  have  any  confidence  in  him — I 
told  him  I  wouldn't  print  his  Journal  any  more,  his 
Mining  Journal,  for  a  man  that  would  make  a  state- 
ment that  he  didn't  want  to  be  in  a  suit  against  peo- 
ple that  he  loved  and 

The  Court:  I  think  your  statement  is  entirely 
out  [224]  of  order.  All  that  you  were  asked  to  state 
is  whether  or  not  you  were  making  bets  during  the 
progress  of  this  trial  here  in  Ketchikan  regarding 
the  outcome  of  this  suit,  offering  to  make  bets  to 
the  litigants  or  the  parties  representing  the  litigants. 
That  is  all  that  you  are  admonished  that  you  should 
not  do.  Now,  whether  you  have  done  it  or  not,  I  do 
]iot  know. 
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Mr.  Allen:  Well,  I  am  lici-c  I'or  you  now.  You 
Just,  go  ahead  and  liaudlc  nic  like  you  liavo.  I  have 
respect  for  your  court,  totally.  Vou  handle  me  just 
like  you  want  to  liandle  me. 

The  Court:  I  nmst  admonish  you  then,  sir,  thai, 
if  any  repetition  of  offerin«i;  to  make  such  hets  comes 
to  the  attention  of  the  Court  and  if  that  is  proven, 
that  you  will  he  i)unished  for  contempt  of  court. 

Mr.  Allen:  Well,  you  can  be  assured  that  I  will 
not  make  sucli  a  statement. 

The  Court:  Very  well.  That  is  all  we  want  to 
kinnv. 

Mr.  Allen:     Privately  or  otherwise. 

The  Court :     Tliat  is  all  we  w^ant  to  know\ 

Mr.  Faulkner:  If  the  Court  please,  I  didn't  know 
about  this.  Mr.  Nesbett  just  called  my  attention  to 
it.  But  I  want  to  state  to  the  Court  that  T  am  very 
iilad  to  have  you  admonish  Mr.  Allen  or  anybody 
else,  because  it  is  very  embarrasvsiiii^-  to  me  and  to 
Mrs.  Monsen  to  have  anybody  interfere  [225]  with 
the  trial  of  this  case  outside  of  the  trial.  We  are 
here  to  try  the  case,  the  two  of  us  and  nobody  else. 
Nobody  has  any  right  in  it  at  all  or  to  try  to  i^o 
around  bothering'  the  plaintiffs.  AVe  haven't  bothered 
them.  AVe  have  the  highest  regard  for  them.  It  is 
unfortunate  we  have  to  try  this  case,  but  there  is  no 
animosity,  and  T  don't  want — T  am  sorry  Mr.  Allen 
did  this;  I  am  very  sorry;  and  T  certainly  am  s^lad 
that  the  Court  called  it  to  his  attention,  and,  if  there 
is  anyone  else  on  either  side  who  stei)s  out  of  line  in 
this  case  anywhere,  I  want  the  Court  to  admonish 
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them,  because  we  don't  want  to  try  a  lawsuit  that 
way.  We  want  to  try  it  only  on  the  evidence. 

The  Court :  Thank  you,  Mr.  Faulkner ;  I  am  sure 
that  you  would  not. 

Will  you  call  in  the  jury? 

(Whereupon,  the  jury  returned  and  all  took 
their  places  in  the  jury  box;  whereupon  the 
trial  proceeded  as  follows:) 

The  Court :  Do  counsel  stipulate  that  all  the  jury 
are  present  without  the  necessity  of  calling  the  roll  ? 

Mr.  Nesbett :     Yes,  your  Honor. 

Mr.  Faulkner:     Yes,  your  Honor. 

The  Court :  You  may  proceed.  Mr.  Metcalf  may 
be  recalled  to  the  stand. 

(Whereupon,  the  witness  Frank  A.  Metcalf 
resumed  the  [226]  witness  stand,  and  the  Direct 
Examination  by  Mr.  Nesbett  was  continued  as 
follows:) 

Mr.  Nesbett:  Your  Honor,  may  I  have  the  last 
question  and  answer  read? 

The  Court  Eeporter:  "Q.  And,  now,  how  were 
the  receipts,  that  is,  the  cash  receipts,  from  the  op- 
eration of  the  ferry  handled  after  the  purchase  in 
May  of  '51  r'  ''A.  They  were  directed  right  into 
the  Treasurer's  Office.  It  didn't  go  through  my  office 
at  all."  Mr.  Faulkner  asked  for  a  repeat  of  the 
question,  and  Mr.  Nesbett  asked  for  a  repeat  of  the 
answer,  and  then  the  next  question  commenced :  '*  Q. 
Then,  Mr.  Metcalf,  after  the  receipts" — there  was 
adjournment  thereafter. 
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Q.  ( I^y  .Mr.  Nosbott)  :  Then,  M  r.  Met  calf,  after 
monies  had  been  received  as  a  result  of  the  operation 
of  the  ferry,  they  were  given  to  tiie  Territorial 
Treasurer,  were  they  not  ?  A.     Yes. 

Q.  And  into  which  Territorial  fund  did  those 
luonies  go? 

A.  Those  were  earmarked  for  the  Motor  Fuel 
Tax  Fund. 

Q.  Well,  I  mean  monies  from  the  receipts  of  tlie 
ferry ;  did  they  go  into  the  Motor  Fuel  Tax  Fund  or 
to  the  General  Fund'? 

A.     They  went  into  the  General  Fund. 

Q.  And  were  you  or  your  purser,  who  oi)erated 
the  Ferry  Chilkoot,  able  to  draw  on  monies  received 
as  a  result  of  [:227]  the  operation  of  the  ferry  iti 
oi'dei-  to  i)ay  the  expenses  of  operation? 

A.  No,  w^e  couldn't.  The  only  ones  that  could 
withdraw  that  money  would  be  an  act  of  the  Legis- 
lature. 

Q.  And  how  long  prior  to  the  purchase  of  the 
ferry  in  May  of  1951  had  the  Legislature  met? 

A.     They  met  in  the  spring  of  that  year. 

Q.     In  the  spring  of  1951?  A.     Yes. 

Q.  And  at  the  time  the  Legislature  met  in  lf/51 
was  it  known  to  your  office  that  you  would  be  forced 
to  ])urchase  the  Ferry  Chilkoot  in  order  to  close  that 
link  in  the  highway  svstem? 

A.     No ;  no,  we  didn't  know  it  at  that  time. 

Q.  Then,  when  w^ould  the  Legislature  have  met, 
after  their  adjournment  in  1951,  in  the  ordinary 
course  of  events?  A.     Two  years  later. 
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Q.     Would  that  be  in  1953?  A.     1953. 

Q.  Xow,  I  believe  you  stated,  did  you  not,  that 
monies  received  from  the  two  cents  per  gallon  tax 
on  gasoline  went  into  the  earmarked  Motor  Fuel  Tax 
Fund ;  is  that  correct  ?  A.     Yes. 

Q.  And  what  was  the  purpose  of  that  Motor  Fuel 
Tax  Fimd  [228]  which  was  earmarked  ? 

A.     For  building  roads  and  harbor  facilities. 

Q.  And  then  how  was  the  Ferry  Chilkoot  paid 
for  when  it  was  purchased  by  the  Territory  in  May 
of  1951? 

A.  It  was  paid  out  of  that  fmid,  the  Motor  Fuel 
Tax  Fund. 

Q.     Out  of  the  Motor  Fuel  Tax  Fund  ? 

A.     Yes. 

Q.  And  how  were  the  operating  expenses,  after 
the  purchase,  met? 

A.     They  were  also  met  out  of  that  same  fund. 

Q.  But  then  is  it  your  testimony  that,  although 
the  earmarked  Motor  Fuel  Tax  Fimd  was  used  to 
pay  the  expenses,  it  was  not  possible  for  you  or  your 
purser  to  use  any  of  the  monies,  received  as  receipts, 
for  the  services  of  the  ferry? 

A.     No,  we  couldn't  use  them  at  all. 

Q.  And  you  were  in  the  position,  were  you,  of 
having  to  pay  all  the  expenses  of  the  ferry  out  of  the 
earmarked  Motor  Fuel  Tax  Fund,  but  being  unable 
to  use  any  of  the  receipts  to  pay  the  crew  and  the 
operating  expenses ;  is  that  right  ? 

A.     That  is  true. 

Q.     How  long  did  that  method  of  handling  re- 
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('oij)ts   and    (lisbnrsenu'nts   in    coiniection    witli    tlie 

TeiTy  continue  to  exist? 

A.     It  went  all  through  that  hrst  }ear.  [229] 

Q.  Can  you  state,  roughly,  when  you  ceased  to 
use  that  method.  ? 

A.  We  ceased  to  use  that  method  immediately 
after  we  had  established  this  special  fund  for  using 
the  returns  of  the  feriy  for  its  operation. 

Q,  Now,  Mr.  Metcalf,  will  you  ex])lain  to  the 
( "ourt  and  the  jury  why  a  different  method  of  han- 
dling the  receipts  and  disbursements  was  devised  by 
the  Territorial  Board  of  Road  Commissioners? 

A.  Yes.  We  had  a  meeting,  and  I  explained  the 
situation  from  my  standpoint  and  told  them  where  I 
was  using  funds  which  I  didn't  think  related  to  that 
on  account  of  being  collected  from  sections  of  the 
country  which  received  no  benefit  from  it,  and  T 
thought  that,  as  all  other  boats  that  came  up  to  this 
country  the  purser  was  furnished  with  a  cash  ac- 
count to  pay  for  longshoremen,  pay  his  advance 
freight  rates,  and  other  expenses  due  at  that  time, 
that  I  thought  that  we  ought  to  be  able  to  use  the 
i'unds  that  we  were  collecting  from  passenger  and 
h*eight  receipts  to  operate  it,  to  buy  the  oil  and  to 
pay  the  men  when  it  was  due. 

Q.  I  will  ask  you  what,  if  you  know,  the  requii-e- 
nients  were  in  connection  with  the  i^ayment,  for 
example,  of  longshoremen  who  handled  the  cargo  on 
the  ferry  at  the  ports  ? 

A.     That  is  a  Federal  law,  and  we  had  to  pay 
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them  as  soon  as  [230]  their  time  was  up  and  they 

finished  their  work. 

Q.  Then,  would  it  create  a  great  deal  of  difficulty 
in  attempting  to  handle  the  method  by  vouchers 
through  the  Auditor  and  then  payment  out  of  the 
Motor  Fuel  Tax  Fund? 

A.  It  would  be  weeks  sometimes  before  they 
would  get  their  pay. 

0.  Now,  in  connection  with  pajrment  of  the  mem- 
bers of  the  crew,  it  is  a  fact,  is  it  not,  that  payment 
to  those  people  of  their  wages,  earned  while  working 
on  the  ferry,  were  governed  by  Federal  regulations  ? 

A.     Yes;  the  Marine  Law. 

Q.     Sir? 

A.     The  Marine  Law,  as  I  understand  it. 

Q.  Now^,  to  state  as  an  example,  if  one  of  the 
sailors,  able-bodied  seamen,  quit  his  job  on  the  ferry, 
what  requirements  would  the  Federal  law  lay  down 
with  respect  to  the  payment  of  that  man's  wages? 

A.  He  had  to  be  paid  immediately  upon  ceasing 
w^ork. 

Q.  Now,  you  mentioned  advance  freight  rates. 
Would  you  explain  that  just  briefly  for  the  Court 
and  the  jury  and  what  difficulty  you  experienced  in 
connection  with  the  meeting  of  that  requirement  ? 

A.  Well,  often  shipments  came  up  from  the 
States  for  Haines  on  the  Alaska  Steamship  and  were 
proba]i]y  left  at  Juneau.  We  had  to  pay,  oftentimes 
we  had  to  pay,  the  freight  [231]  that  far  and  collect 
it  when  w^e  got  to  Haines. 

Q.     Then,  in  a  situation  of  that  sort  would  your 
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purser  of  necessity  be  recpiired  to  pay  Alaska 
Steanishij)  Coni])any  i'or  the  fi-ei,i;ht  before  he  could 
receive  the  freight,  place  it  on  the  ferry  and  carry 
it  to  its  ultimate  destination  where  he  would  collect 
for  it?  A.     That  liappened  several  times. 

Q.  Now,  (lid  th;jt  result  in  considerable  incon- 
venience and  involve  bookkeeping-  to  try  and  run 
those  matters  through  on  vouchers  through  the  vari- 
ous offices'? 

A.  Yes.  It  held  up  the  shij)ment  of  that  freight 
often  quite  a  number  of  days  and  weeks. 

Q.  Now,  going  back  to  the  purchase  of  the  Ferry 
Ohilkoot,  did  you  state  that  one,  Mr.  Sommers, 
owned  that  ferry  prior  to  the  pui'chase  of  it  by  the 
Territory?  A.     Yes. 

Q.  Did  ]\Ir.  Sommers  ])ropose  to  operate  that 
ferry  between  Haines  and  Jmieau  and  other  phues 
during  the  '51  season  as  a  private  enterprise? 

A.     He  tried  it ;  yes. 

Q.  Will  you  explain  what  you  mc^an  when  you 
say  "He  tried  it"? 

A.     Well,  he  couldn't  make  it  pay. 

Q.  Was  any  other  agency  or  organization  or  com- 
pany asked  to  attempt  to  take  the  ferry  over  and 
operate  it  as  a  private  enterprise?  [232] 

A.     That  I  do  not  know. 

Q.  I  will  ask  you,  isn't  it  a  fact  that  you  went  to 
Alaska  Steam  and  asked  them,  "Would  you  operate 
this  ferry  as  a  private  enterprise?" 

The  Court:     Coimsel,  aren't  we  going  rather  far 
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afield?  Again,  can  we  limit  the  issues  as  ~ar     -       ?- 
sible  to  what  is  material  and  essential  t*:-  Oc  ^  .■  >vu 
here?  I  do  not  find  that  to  be  material  in  this  pres- 
ent inquiry. 

Ati*.  Nesbett:     Very  well,  youi'  Honor. 

Q.  (By  Mr.  Xesbett) :  Now,  do  you  recall  the 
date  that  the  method  of  handling  the  receipts  and 
disbursements  of  the  Ferry  Chilkoot  was  changed  ^ 

A.     Immediately  after  the  action  of  the  Board. 

Q.     And  do  you  know  the  date  of  that  action? 

A.     June  5,  I  believe. 

Q.    Of  1952?  A.     '52;  yes. 

Q.    Xow,  can  you  teU  the  Court  and  the  jin 
briefly  what  occurred  at  that  meeting  of  the  Teni- 
torial  Board  of  Road  Commissioners  on  June  5. 
1952? 

Mr.  Faulkner:    If  the  Court  please,  I  think  tl 
record  of  that  would  be  the  best  evidence. 

The  Coiui: :    I  presmne  that  minutes  were  kept 
the  Board  meetings?  A.     Yes.  sir.  [233] 

The  Coui-t :  I  presiune  such  minutes  would  be  the 
luest  evidence. 

Q.  (By  Mr.  Xesbett)  :  Mr.  MetcaLf,  I  hand  you 
this  paper  and  ask  you  if  you  can  identify  it? 

A.  Yes.  This  is  the  minutes  of  the  Territorial 
Board  of  Boad  Conunissioners  on  June  5,  1952, 
10:00  ajQtt. 

Q.  And  in  which  office  were  those  minutes  pre- 
pared? A.    They  were  prei)ared  in  my  office. 

Q.  Is  the  signature  to  those  minutes  your  signa- 
ture? A.     Yes.  sir. 
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Mr.  Nesbott:     Your  Honor,   I    will  offer  this  in 
evidence.  (Handing-  proposed  exhibit  to  defendant's 
counsel.)    Do  you  have  any  objection? 
•  Mr.  Faulkner:     No. 

The  Court :     It  may  be  admitted. 

The  Clerk:     That  will  be  Plaintiffs'  Exhibit  No.  9. 

(,).  (By  Mr.  Nesbett) :  Mr.  Metcalf,  is  this 
])aper  I  just  handed  you,  which  is  Plaintiffs'  Ex- 
hibit No.  9  now,  a  true  copy  of  the  minutes  of  the 
Board  as  reflected  from  the  official  records  in  the 
Highway  Engineer's  Office  ? 

A.     It  is  certified  to,  I  think. 

Mr.  Nesbett:  I  will  read  this,  your  Honor.  It  is 
^'ery  short. 

The  Court:     Very  well.  [234] 

Mr.  Nesbett :  The  heading  is :  "Territorial  Board 
of  Road  Conunissioners.  June  5,  1952.  10:00  a.m. 
I^resent.  Governor  Gruening,  Chairman ;  Mr.  Henry 
Roden,  ^leniber;  Mr.  Frank  A.  Metcalf,  Secretary. 
Also  present:  Mr.  J.  Gerald  Williams,  Attorney 
General." 

"The  problem  of  financing  the  M/V  Chilkoot  was 
discussed.  It  w^as  pointed  out  that  the  fair  and  equit- 
able method  would  be  to  redeposit  the  receipts  from 
the  ferry  back  into  the  Motor  Fuel  Tax  Fund  in 
order  to  defray  part  of  the  operating  costs.  Mr.  Wil- 
liams stated  that  there  w^as  no  provision  so  far  as  he 
knew  for  this  but  would  do  further  research  on  the 
matter.  Mr.  Roden  felt  that  as  long  as  every  cent  is 
accounted  for,  the  ferry  could  be  operated  in  part  ns 
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a  private  enterprise  and  the  purser  could  meet  some 
of  the  expenses  out  of  the  receipts  rather  than  turn- 
ing the  money  back  into  the  General  Fund.  Thi*^, 
recommendation  was  mianimously  approved  by  the 
Board.  The  Attorney  General,  Mr.  Williams,  offered 
no  objections. 

''A  discussion  as  to  the  number  of  cars  waiting  in 
both  Haines  and  Juneau  led  to  a  decision  that  in 
the  public  interest  this  backlog  should  be  taken  care 
of  before  the  freight  that  was  to  go  to  Yakutat  for 
Wallace  Westfall  is  delivered.  Mr.  Westfall  was 
called  into  the  meeting  and  advised  of  this  decision. 
It  was  pointed  out  that  the  ferry  would  maintain 
two  full  crews  until  the  backlog  is  caught  up  [235] 
and  the  freight  delivered  to  Yakutat  in  order  to  run 
continuously  and  better  serve  all  concerned." 

The  rest  of  the  minutes  concerns  only  action  taken 
by  the  Board  in  connection  with  the  Homer  Dock, 
and  the  Committee  then  resolved  itself  into  another 
committee  to  handle  other  business.  Unless  Mr. 
Faulkner  objects 

Mr.  Faulkner:     No. 

The  Court:     Such  references  may  be  omitted. 

Mr.  Faulkner:     No  objection  to  its  going  in. 

Mr.  Nesbett:  Signed  ^'Eespectfully  submitted, 
Frank  A.  Metcalf,  Secretary." 

Q.  (By  Mr.  Nesbett)  :  Then,  Mr.  Metcalf,  will 
you  explain  to  the  Court  and  the  jury  how  then  the 
receipts  and  disbursements  in  connection  with  the 
operation  of  this  ferry  were  handled  subsequent  to 
that  meeting  of  the  Board? 
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A.  They  wore  ])laccd  in  a  special  accoiinl  in  P>. 
M.  Behrends  Bank  at  the  dis])()sal  of  our  })Uiser. 

(^.     And  who  was  the  purser? 

A.     Bobhy  (^oui^hlin. 

Q.  And  who  eini)loyed  Mr.  Coughlin  to  be 
purser'? 

A.  I  did;  that  is,  I  reconnnended  to  the  Board 
tliat  he  be  employed  because  he  had  twenty-five  or 
thirty  years'  experience  in  actual  ])urser's  work. 

Q.  How  long  had  you  known  Mr.  Couglilin  pi'ior 
to  his  eni]:)loyment  ?  [236] 

A.     Oil,  thirty-odd  years  anyway. 

Q.  Now^,  Mr.  Metcalf,  tell  the  Court  an.d  the  jury 
then  how  Mr.  Coughlin  handled  the  receipts  and 
disbursements  after  June  5,  1952. 

A.  He  collected  them  as  the}^  came  due  on  the 
boat.  Ofteii  the  fares  were  not  paid  until  they  got 
aboard  the  boat,  and  often  the  freight  was  paid 
after  it  got  aboard  the  boat,  as  far  as  the  cars  were 
concerned  and  the  trucks. 

Q.  And  to  whom  was  the  passenger  fare  and  the 
freight  cost  paid?  A.     Paid  to  the  purser. 

Q.     Mr.  Coughlin?  A.     Mr.  Coughlin. 

Q.  And  what  would  Mr.  Coughlin  then  do,  after 
he  had  made  a  round  trip  to  Haines,  wdth  the  money 
he  had  received? 

A.     He  deposited  it  directly  into  the  bank. 

Q.  And  did  Mr.  Coughlin  at  the  end  of  each 
trip  make  any  report  or  check  in  with  anyone  con- 
nected with  the  Board,  the  Territorial  Board  of 
Road  Commissioners? 
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A.     It  was  his  custom;  yes. 

Q.     His  custom  to  do  what? 

A.  To  report  and  to  make  his  weekly  report  to 
the  office. 

Q.     And  where  did  he  make  the  reports? 

A.     To  my  office.  [237] 

Q.  And,  usually,  whom  did  he  work  with  in  your 
office  in  that  connection? 

A.     With  my  administrative  assistant. 

Q.  And  is  it  your  testimony  that  at  the  end  of 
each  round  trip  Mr.  Coughlin  would  come  in  and 
make  a  complete  report  with  your  secretary  as  to 
monies  taken  and  monies  expended  during  that 
voyage  ? 

A.  No,  not  after  each  voyage.  Sometimes  it  was 
the  end  of  the  month  before  he  would  come  in  with 
his  reports. 

Q.  And  after  he  had  checked  in  with  your  office 
did  he — rather,  I  will  ask  this — strike  that  question. 
Did  you  attempt  to  acquire  a  Territorial  bookkeeper 
to  handle  the  books  with  respect  to  this  new  method 
of  disbursing  receipts? 

A.    Yes.  I  contacted  the  Auditor. 

Q.     Who  was  the  Auditor?  A.     Neil  Moore. 

Q.     And  what  did  you  request  of  Mr.  Moore? 

A.  I  asked  him  to  fix  up  a  set  of  books  that 
would  comply  completely  with  our  operations,  and 
he  said  he  had  no  funds  to  do  that  with,  and  he  re- 
fused my  request. 
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Q.     Did  you  acciuii'c  a  man  to  tako  care  of  tho 
books  and  handle  and  recapitulate  tlie  reports  of 
Mr.  Couj'blin  so  tliat  \\\v  l>()ard  would  Icnow  wliat 
was  going  on? 
(Testimony  of  P>ank  A.  Metcall'.) 

A.  ]  had  to  have  a  comprehensive  set  of  ])ooks 
so  I  went  to  [238]  a  C.P.A.  tliere  in  Juneau  and 
asked  him  if  he  would  fix  me  u])  a  set  of  books.  He 
bought  th(^  books  and  set  them  uj)  the  way  they 
should  go.  T  turned  in  a  voucher  foi-  this  work,  and 
it  was  refused  by  the  Auditor  because  he  said  that 
was  his  business,  but  \w  had  refused  to  do  it  prior 
to  that,  and  it  wasn't  until  an  action  of  the  Terri- 
torial Legislature  that  he  finally  got  paid  for  the 
work  that  I  had  been  refused  by  the  Auditor. 

Q.  When  you  say  "he  finally  got  paid,"  do  you 
make  reference  to  the  bookkeeper  you  finally  got? 

A.    Yes. 

Q.     Now,  who  was  that  man? 

A.     It  was  Chris  Ehrendreich. 

Q.     And  was  he  an  accountant? 

A.  He  is  a  certified  public  accountant  with  an 
office  there  in  Juneau. 

Q.     He  has  an  office  in  Juneau? 

A.     He  has  an  office  in  Juneau. 

Q.  Now,  do  you  recall  how  long  after  June  5th 
it  was  that  you  asked  Mr.  Moore  to  set  you  up  a 
method  of  bookkeeping  ? 

A.  It  was  soon  after  the  action  of  the  Board. 
I  wanted  something  to  go  by. 

Q.     You  mean,  shortly  after  June  5,  1952? 

A.     Yes;  immediately  after,  you  might  say. 
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Q.  Did  yoii  tell  Mr.  Moore  the  problem  you  were 
faced  with  [239]  and  what  you  were  doing? 

A.     Yes. 

Q.  Now,  after  that  and  after  having  been  re- 
fused the  set  of  books  or  a  bookkeeper  by  Mr. 
Moore,  did  you  request  Mr.  Moore  to  make  periodic 
audits  of  the  operation  of  the  Chilkoot  based  upon 
the  books  kept  by  your  C.P.A.  ? 

A.     Yes,  I  did. 

Q.  Did  Mr.  Moore  make  such  audits  or  cause 
his  office  to  make  such  audits'? 

A.     He  refused  twice. 

Q.     Can  you  state  why  he  refused? 

A.     His  excuse  was  he  had  no  funds  for  an  audit. 

Q.  Now,  Mr.  Metcalf,  how  often  then  would  Mr. 
Ehrendreich,  your  bookkeeper,  make  reports  in  con- 
nection with  the  operation  of  the  Chilkoot  to  your 
office  and  others? 

A.  He  w^orked  directly  with  our  purser,  and 
often,  when  I  was  not  there,  he  made  his  reports 
to  Ehrendreich  direct. 

Q.  And  did  you  examine  Mr.  Ehrendreich 's  re- 
ports periodically?  A.     Yes. 

Q.  I  will  ask  you  whether  or  not  Mr.  Ehren- 
dreich ever  made  any  complaint  in  connection  with 
the  reports  of  the  purser,  Coughlin,  or  of  any  dis- 
crepancies in  the  method  of  handling  the  funds,  to 
you?  A.     Never;  no.  [240] 

Q.  Now,  did  you  testify  previously  that  you 
went  out  of  office  as  Territorial  Highway  Engineer 
on  April  1,  1953?  A.     Yes. 

Q.     Was  Mr.  Ehrendreich  keeping  the  books  for 
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the  Board  and  in  connection  witli  tlu^  ()])eration  of 

the  ferry  np  until  the  time  nou  went  out  of  office? 

A.     1  think  lie  was;  yes. 

Q.  And  then,  u})  until  the  time  you  went  out  of 
othce,  is  it  youi'  testimony  that  no  complaint  was 
ever  made  to  you  ])y  Mr.  Ehrendreich  in  connec- 
tion with  tlie  method  of  handlings  the  receipts  and 
(lishursements  and  the  reports  of  the  purser? 

A.     No,  no  complaints  whatsoever. 

Q.  Now,  inviting  your  attention  again,  Mr.  Met- 
calf,  to  the  front  page  of  the  publication  of  the 
Daily  Alaska  Empire  of  September  25,  1952,  Plain- 
tiffs' Exhibit  1,  I  will  ask  you  whether  or  not  any 
I'epresentative  of  the  Daily  Alaska  Empire  con- 
tacted you  requesting  information  in  connection 
with  this  fund  prior  to  the  date  of  publication? 

A.     Yes. 

Q.     And  can  you  state  who  that  person  was? 

A.  The  reporter  from  the  Empire  by  the  name 
of  Daum. 

Q.     Would  that  b(^  Mr.  Jack  Daum? 

A.    Yes. 

Q.  And  what  request  did  he  make  of  you  in  con- 
nection with  [241]  the  fund? 

A.  The  first  request  was  to  see  the  minutes  of 
the  meeting  authorizing  that.  I  called  in  my  admin- 
istrative assistant  who  produced  the  minutes. 

Q.  Are  those  the  minutes  that  were  introduced 
as  Plaintiffs'  Exhibit  9? 

A.     The  same  ones ;  yes. 

Q.     All  right.  Go  ahead. 
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A.  I  went  further  into  it.  I  explained  the  whole 
situation  of  why  wt  Avere  doing  it,  for  the  relief  of 
not  only  the  men  that  w^ere  working  for  us,  in  order 
to  get  their  money  w^hen  it  w^as  due,  and  to  simplify 
the  handling  of  the  operations  of  the  ferry.  I  went 
into  it  very  thoroughly,  explained  the  whole  situa- 
tion. I  had  nothing  to  hide  and  gave  him  every 
help  I  could. 

Q.  Did  Mr.  Jack  Damn  ever  check  back  with 
you,  after  that  meeting  with  you  and  prior  to  this 
publication,  requesting  any  additional  information? 

A.     No,  sir,  he  didn't. 

Q.  Now,  Mr.  Metcalf,  I  will  ask  you  whether  or 
not  you  suffered  any  humiliation  or  mental  pain  or 
anguish  after  reading  that  front  page  of  the  Sep- 
tember 25th  publication? 

A.     I  most  certainly  did. 

Q.  Will  you  explain  just  briefly  to  the  Court  and 
the  jury  what  you  mean  when  you  say  "I  most  cer- 
tainly did"?  [242] 

A.  Well,  I  had  gone  all  out  to  give  him  all  the 
information  there  was  to  be  given.  That  informa- 
tion was  twisted  around  and  made  to  look  like  the 
admission  of  guilt,  which  there  was  no  particle  of 
foundation  for. 

Q.  Now,  I  will  ask  you  whether  or  not  you  suf- 
fered any  damage  to  your  reputation  as  a  result  of 
that  publication  as  a  whole  or  of  the  items  on  that 
page  of  which  we  have  complained  ? 

A.     I  most  certainly  did. 

Q.  Can  you  state  briefly  to  the  Court  and  the 
jury  how  you  did  suffer  damage  to  your  reputation? 
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A.  I  don't  soo  how  it  roiild  hv  fiuiiTod  any  other 
way.  T  have  liandlod  funds  foi-  mining  eonii)anies 
of  which  T  have  had  not  only  interest  in  but  T  liave 
done  work  for,  and  I  have  never  liad  my  integrity 
questioned  before,  and  T  liave  lived  in  tlie  Territory 
lone:  enouji:li  to  establish  a  reputation  which  I  am 
very  envious  of. 

Q.  Can  you  state,  Mr.  Metcalf,  whether  oj-  not 
you  suffered  any  damage  to  your  professional  status 
as  a  civil  and  mining  engineer  by  reason  of  that 
■f)ublication  of  September  25th'? 

A.  I  undoubtedly  did.  T  feel  a  very  personal  sit- 
uation which  I  had  no  way  of  refuting. 

Q.  How  long  did  you — how  old  are  you,  Mr. 
Metcalf?  A.     Seventy-three.  [243] 

Q.  And  how  long  did  you  say  you  had  been  in 
the  Territory?  A.     Forty-three  years. 

Q.  Now,  Mr.  Metcalf,  was  any  audit — I  mean 
audit  as  such — made  of  the  Chilkoot  Ferry  fund 
and  the  bank  account  by  any  Seattle  tinn  during 
the  period  that  you  held  office  as  Territorial  High- 
way Engineer'? 

A.  Yes.  They  made  a  general  audit  of  all  the 
departments  of  the  Territory,  inchiding  the  High- 
way Engineer's  Office  and 

Q.     Was  that — pardon  me. 

A.    and  as  a  part  of  the  Engineer's  Office 

was   the   Chilkoot   account,   and   that   was   audited 
along  with  the  regular  audit. 

Q.  But  my  question  was — was  that  audit  or  an\' 
audit  made  of  the  Chilkoot  Feriy  fund  before  you 
went  out  of  office  on  April  1,  1953? 
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A.     Yes.  It  was  made  prior  to  that. 

Q.  Was  the  audit  as  such  made  prior  to  your 
going  out  of  office,  or  did  the  audit  that  was  made 
cover  the  period  that  you  held  office  or  approxi- 
mately that? 

A.  It  covered  the  period,  and  the  audit  came  out 
after  my  having  left  office. 

Q.  Then,  I  will  jDut  the  question  again.  Was  the 
audit,  the  actual  work  of  auditing  those  books  in 
connection  with  the  Chilkoot  fund,  made  while  you 
were  in  the  office  and  [244]  still  holding  the  official 
status  of  the  Highway  Engineer?  A.     Yes. 

Q.  Was  it  your  testimony  that  the  audit  was 
completed  after  you  left  the  office  as  Territorial 
Highway  Engineer?  A.     Yes. 

Q.  And  did  these  people  conducting  the  audit 
ever  contact  you  in  connection  with  any  matters  re- 
garding the  Chilkoot  fund?  A.     No. 

Q.  Well,  were  they  in  your  office,  Mr.  Metcalf, 
prior  to  April  1,  1953? 

A.  Yes.  They  were  in  my  office  and  made  the 
audit  from  my  books. 

Q.  They  never  asked  you,  or,  rather,  did  they 
ever  ask  j^ou  about  any  matters  in  connection  with 
the  fund?  A.     No. 

Q.     Or  the  method  of  handling  the  books? 

A.     No. 

Q.  Or  anything  in  connection  with  their  audit 
duties  ?  A.     No. 

Q.  Now,  Mr.  Metcalf,  will  you  look,  or,  rather, 
please  let  me  have  this  copy  of  our  Exhibit  1,  Plain- 
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tiffs'  Exhibit  1,  and  I  will  ask  you  to  look  at  this 
lioadlino  which  reads  in  bold  black  typo  ''Bare 
'Special'  Ferry  Fund,"  and  T  will  ask  you  whether 
or  not  that  headline  is  a  [245]  true  and  coiTcct 
statement  of  the  status  or  situation  existini;-  on 
September  25,  1952?  A.     No,  it  is  not. 

Q.  Will  you  state  to  the  (V)urt  and  the  Jury  in 
what  respect  it  is  not  a  true  and  correct  statement? 

A.  Well,  that  infers  an  uncovering  of  something 
whieli  nobody  knew  anything  about  and  something 
that  was  private  or  secret.  There  never  was  any- 
thing secret  about  the  fund. 

Q.  Was  there  anything  secret  about  the  method 
of  handling  the  receipts  and  disbursements? 

A.     No. 

Q.  Were  those  minutes,  that  I  introduced  as  Ex- 
hibit 9,  in  your  office  from  eight  to  five  each  and 
vxevy  working  day,  available  to  the  inspection  of 
the  ])ublic?  A.     Yes,  sir. 

Q.  And  did  you  testify  previously  that  yon  liad 
explained  your  situation  to  Mr.  Moore,  the  Auditor, 
shortly  after  June  5,  1952,  asking  assistance  ? 

A.     Yes. 

Q.  Then,  is  it  a  fact  that  Mr.  Moore  knew  about 
the  method  shoi-tly  after  June  5,  1952? 

A.    Yes,  he  did. 

Q.  Now,  Mr.  Metcalf,  I  ask  you  to  look  at  the 
subheadline  or  smaller  headline  above  the  Chilkoot 
Ferry  check,  of  w^hich  a  photostat  is  reproduced  on 
the  front  page,  [246]  "Reeve  Raps  Graft,  Connip- 
tion," reading  that  in  connection  with  the  place- 
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ment  of  the  photostat  of  the  check,  and  ask  you  if 
that  particular  piece  of  reporting  reflects  a  true 
and  correct  situation  with  respect  to  the  fund? 

A.  No,  not  at  all,  because  that  refers  directly  to 
that  check,  or  the  inference  would  be  that  that  check 
was  in  connection  with  the  words  of  ''graft"  and 
"corruption"  and  refer  to  the  reproduction  of  that 
check. 

Q.  Now,  you  have  read  the  article  which  actu- 
ally accompanies  this  headline  "Reeve  Raps  Graft, 
Corruption,"  have  you  not?  A.     Yes. 

Q.  That  article  which  is  headlined  "Reeve  Raps 
Graft,  Corruption, "  as  a  matter  of  fact,  has  nothing 
whatever  to  do  with  the  Chilkoot  Ferry  fund,  does 
it?  A.     No,  sir. 

Q.  Now,  please  look  at  this  subheadline,  which 
is  to  be  read,  apparently,  in  connection  with  the 
large  headline,  "Gruening,  Metcalf,  Roden  Divert 
'Chilkoot'  Cash  to  Private  Bank  Account,"  and  I 
will  ask  you  whether  or  not  that  reflects  a  true  and 
accurate  statement  in  connection  with  the  use  and 
operation  of  the  fund?  A.     It  does  not. 

Q.  Will  you  state  in  what  respects  it  does  not 
reflect  [247]  itself  as  a  true  and  accurate  statement  ? 

A.  Well,  the  word  "Divert"  refers  more  to  a 
change  of  course,  and  the  word  "Private" — it  was 
not  private  in  any  manner  whatsoever. 

Q.  Is  there  any  such  thing  as  a  public  bank 
account  in  contrast  to  a  private  bank  account,  as 
thev  describe  it  here? 


Henry  Roden,  et  al.  3G3 

( 'rcstimony  of  Frank  A.  Mctcal  f.) 

A.  I  don't  see  how  you  could  got  a  })ul)lic  bank 
account.  That  wouhl  be  ojx'U  to  any])ody. 

Q.  Well,  as  a  matter  of  fact,  whei-e  wei-e  the 
funds  of  the  Territory  kept  for  safekeeping,  Mr. 
Metcalf? 

A.     In  depositories  all  over  the  Territory. 

Q.     That  would  be  in  private  banks,  wouldn  't  it  ? 

A.     Private  banks. 

Q.  AV(^11,  was — stiike  that.  Now,  T  call  your  at- 
tention to  the  first  paragra])h  under  the  heading 
which  says  "By  Jack  D.  Daum,"  reading  as  fol- 
lows: "To  avoid  paying  Territorial  money  into  the 
general  fund  as  provided  by  law%  Governor  Gruen- 
ing.  Treasurer  Roden  and  Highway  Engineer 
Frank  Metcalf  have  set  up  a  'special  fund'  at  a 
Juneau  bank,  TeiTitorial  Auditor  Neil  Moore  dis- 
closed today."  And  I  ask  you  whether  or  not  that 
paragraph  that  I  just  read  is  a  true  and  accurate 
statement  of  the  situation  of  the  fund  as  of  Septem- 
ber 25,  1952? 

A.     I  didn't  quite  get  your  question.  [248] 

Q.  Well — "To  avoid  paying  Territorial  money 
into  the  general  fund  as  provided  by  law.  Governor 
Gruening,"  etc. — does  that  portion  of  that  para- 
graph, which  is  the  lead-off  of  the  explanation,  ap- 
parently, of  the  three  different  types  of  headlines 
above  it,  is  that  phrase  a  true  reflection  of  the 
actual  status  or  the  reasons  of  the  Board  for  the 
establishment  of  the  fund? 

A.     No,  indeed;  not  in  the  least. 

Q.     Now,   further   along  in  that   same  print  in 
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connection  with  the  same  large  bold  headline  and 
the  two  subheadlines  there  is  the  wording:  ''Into 
it  have  gone  the  receipts  from  the  operation  of  the 
ferry  which  was  purchased  by  the  Territory  in  May, 

1951,  and  there  have  been  thousands  of  dollars  of 
illegal  receipts  and  disbursements  recorded  in  the 
fund  to  date,  Moore  charged."  I  will  ask  you 
whether  or  not  that  statement  is  true  and  accurate. 
I  invite  your  attention  particularly  to  the  word- 
ing ''and  there  have  been  thousands  of  dollars  of 
illegal  receipts  and  disbursements  recorded  in  the 
fund  to  date." 

A.  There  was  thousands  of  dollars  deposited, 
but  they  were  not  legal — they  were  not  illegal. 

Q.  Now,  under  even  a  fourth  type  of  headline, 
or  paragraph  headline,  you  might  say,  entitled  "Il- 
legal Payments,"  I  invite  your  attention  to  this 
wording:  "The  'special  fund,'  which  dates  back  to 
early  last  year,  is  in  the  [249]  B.  M.  Behrends  bank 
under  the  name  'Chilkoot  Ferry — by  Robert  E. 
Coughlin.'  "  Now,  the  w^ords,  "The  'special  fund,' 
which  dates  back  to  early  last  year,"  does  that 
phrase — is   that   phrase   true   and   accurate? 

A.     No. 

Q.     In  what  respect  is  it  not  true  and  accurate? 

A.     It  was  only  a  few  months  old. 

Q.  How  old  was  the  fund  at  the  time  this  pub- 
lication was  made? 

A.     Oh,  about  three  months. 

Q.     It  had  been  established  shortly  after  June  5, 

1952,  hadn't  it?  A.     Yes. 
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Q.  'J'liis  piihlication  was  in  S("|)tcnil>('i'  of  'r)2, 
was  it  not?  A.     Yes. 

Q.  Would  that  not  make  the  i'lind  a|)j»i'oxiiiia1(  ly 
three  and  a  half  months  old?  A.     dust  about. 

Q.  Then,  the  words,  ''The  'special  fund,'  vvhieh 
dates  back  to  early  last  year,"  refeirin.u-  to  early  in 
1951,  is  false,  is  it  not?  A.     Absolutely. 

Q.  Did  you  even  own  the  ferry,  the  Teri'itory,  I 
mean,  early  in  '51  ?  A.     No.  [250] 

Q.  Now,  Mr.  Metcalf,  I  invite  your  attention  to 
Paragra])h  2,  still  dealing'  with  the  feature  article, 
the  wording  as  follows:  "After  learning  of  the  un- 
authorized account  late  last  month,  Auditor  Moore 
and  Assistant  Attorney  General  John  Dimond  or- 
dered the  bank  to  stop  payment  on  all  checks  drawn 
against  the  account."  Can  you  state  whether  or  not 
that  paragraph  is  true  and  correct? 

A.  No;  because  he  knew  about  it  earlier  than 
the  month  before  that. 

Q.     Now,  who  knew  about  it  earlier? 

A.     Neil  Moore,  the  Auditor. 

Q.  When  did  he  know  about  the  existence  of 
the  fund? 

A.     Immediately  after  the  fund  was  created. 

Q.  And  I  will  ask  you  whether  or  not,  as  a  mat- 
ter of  fact,  Auditor  Moore  and  Assistant  Attorney 
General  John  Dimond  did  close  that  account? 

A.     I  don't  think  so. 

Q.  Now,  Mr.  Metcalf,  in  Paragi'aph  3  under  the 
heading  "Illegal  Payments"  in  rather  bold  type 
the  article  reads  as  follows:  "The  case  closely  paral- 
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lels  that  of  Oscar  Olson,  former  Territorial  Treas- 
urer who  is  now  serving  a  prison  term  at  McNeil's 
Island  penitentiary  for  violating  the  law  in  the  re- 
ceipt and  disbursement  of  public  funds";  and  ask 
3^ou  whether  or  not  that  paragraph  is  true  and  cor- 
rect? [251]  A.     No  parallelism  whatsoever. 

Q.  Do  you  know  why  Oscar  Olson  was  serving 
time  at  McNeil  Island  penitentiary  as  of  Septem- 
ber 25,  1952? 

A.     On  account  of  embezzlement. 

Q.     Embezzlement  of  Territorial  funds? 

A.     Territorial  funds. 

Q.  By  embezzlement  do  you  mean  the  legal  defi- 
nition of  taking  funds  and  using  them  for  his  own 
personal  purposes  ?  A.     Yes. 

Q.  Now,  as  a  paragraph  headline  in  the  feature 
article,  printed  in  rather  bold  type,  in  connection 
with  this  section  of  the  article  is  the  wording,  the 
title  wording,  paragraph  title  woi'ding,  "Bookkeep- 
ing Trick."  I  am  reading  from  the  exhibit: 
"The  special  account,  esta]:)lished  and  maintained 
without  knowledge  of  the  Territorial  Auditor, 
was  set  up  to  enable  the  Highwaj^  Engineer, 
Frank  Metcalf,  to  keep  the  ferry  receipts  out  of 
the  normal  channels  of  Territorial  finances,  Moore 
declared.  Metcalf  labeled  the  move  a  'trick  of 
bookkeeping'  which  permits  him  to  operate  the 
ferr^^  without  depleting  the  funds  given  him  by  the 
Legislature  to  run  his  department."  Now%  I  will 
ask  you  whether  or  not  3^ou  made  any  statement  to 
Mr.  Daum  or  any  other  representative  of  the  Daily 
Alaska  Empire  to  the  effect  that  the  new  method 
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of  liaiullin^  tlie  receipts  and  disbursements  was  a 

"trick  ol*  [252]  bookkee])ing'' ^ 

A.     No,  I  never  did. 

Q.  Are  you  positive  that  you  nevci-  used  that 
expression?  A.     No,  I  never  did. 

Q.     Are  you  a  bookkeeper? 

A.  No.  That  is  the  reason  1  tried  to  hire  Neil 
Moore  to  set  up  the  books  for  me  because  J  was 
not  a  bookkeeper.  I  wouldn't  know  anything  alxjut 
a  bookkeeping  trick. 

Q.  Now,  Mr.  Metcalf,  still  in  connection  with 
the  feature  article  under  the  banner  headline  "Bare 
*  Special'  Ferry  Fund"  and  under  the  subparagraph, 
subheading  "Governor  Absent,"  this  paragraph  ap- 
pears, and  I  am  reading  from  the  exhibit:  "When 
questioned  by  an  Empire  reporter,  Metcalf  pro- 
duced a  record  of  the  June  6,  1951,  meeting  of  the 
Board  of  Road  Commissioners,  attended  by  him- 
self, Roden,  Gruening  and  J.  Gerald  Williams,  Ter- 
ritorial xVttorney  General";  and  ask  you  whether 
or  not  the  date  mentioned  in  that  paragraph  is 
correct?  A.     Neither  the  day  nor  the  yea]-. 

Q.  The  date  that  I  am  reading  is  "June  6, 1951." 
Will  you  state  to  the  Court  and  the  jury  when  the 
meeting  was  actually  held?  A.     June  5,  1952. 

Q.  In  the  last  paragraph  on  the  inside  column, 
still  dealing  with  the  feature  account,  there  appears 
the  following  [253]  w^ording  referring  to  the  min- 
utes of  that  meeting  of  June  5,  1952,  and  reading 
from  the  exhibit  now^:  "Then,  the  minutes  disclose, 
on  a  motion  by  Roden,  the  board  decided  to  set  ujj 
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the  'special  account'  in  a  private  bank.  There  the 
money  could  be  deposited  and  spent  without  the 
knowledge  or  approval  of  the  auditor.  Such  an  ac- 
count was  opened  at  Behrends  bank,  under  the  name 
'Robert  E.  Coughlin'  instead  of  in  the  name  of  the 
board  or  of  the  highway  engineer."  Now,  directing 
your  attention  to  the  words  again  "  'special  account' 
in  a  private  l^ank."  Does  that  phrase  reflect  truth- 
fully and  accurately  the  acts  and  reasons  of  the 
Board  in  connection  with  the  fund? 

A.     No,  it  does  not. 

Q.  Well,  is  "special  account"  at  all  applicable 
to  this  particular  type  fund? 

Mr.  Faulkner :  If  the  Court  please,  I  think  this 
is  really  arguing  with  the  witness  and  calling  for  a 
conclusion,  for  an  interpretation.  Mr.  Metcalf  said 
a  few  minutes  ago  it  was  a  special  account.  Now,  it 
speaks  for  itself.  He  has  already  testified  it  was. 
He  used  those  words.  And,  of  course,  it  appears  on 
its  face  what  it  was. 

The  Court:  I  find  the  last  question  to  be  argu- 
mentative. The  objection  is  sustained  to  the  last 
question. 

Q.  (By  Mr.  Nesbett) :  I  will  ask  you  whether 
or  not  then,  Mr.  Metcalf,  the  wording  in  that  same 
paragraph,  "There  [254]  the  money  could  be  depos- 
ited and  spent  without  the  knowledge  or  approval  of 
the  auditor" — and  ask  you  whether  or  not  that  was 
the  intent  of  the  Board  in  establishing  the  fund? 

A.  That  was  not  the  intent  in  any  manner  what- 
soever. 
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Q.  Now,  1  am  still  doaliiii!^  with  tlio  wor(lin<:c  <»f 
that  paragra])h,  where  it  says  as  follows:  "Such  an 
aecouiit  was  opened  at  Hehrends  bank,  under  the 
name  'Robei't  E.  Coughlin'  instead  of  in  tlie  name 
of  the  Board  or  of  the  highway  engineer."  Is  that 
a  true  and  accurate  statement? 

A.     No,  it  is  not. 

Q.     And  in  what  I'espect  was  it  false? 

A.  It  was  opened  in  the  name  of  the  Chilkoot 
Ferry. 

Q.     Was  there  any  other  title  to  the  fund? 

A.     No. 

Q.     "Chilkoot  Ferry?" 

A.     The  "Chilkoot  Ferry  Fund"  is  what  it  was. 

Q.  The  "Chilkoot  Ferry  Fund";  and  was  there 
a  designation  of  a  ])erson  to  have  access  to  that 
fund  t  A.     The  purser  on  that  ])oat. 

Q.     Who  was  the  jjurser? 

A.     Robert  Coughlin  at  the  time. 

Q.  I  will  ask  you  whether  or  not  the  true  title 
of  the  fund  then  was  "Chilkoot  Ferry  By  Robert 
E.  Coughlin"?  A.     Y(^s.  [255] 

Q.  Now,  did  you  have  authority  to  write  any 
checks  on  that  fund?  A.     No,  sir. 

Q.  Did  Treasurer  Roden,  even,  have  authority 
to  write  checks  on  that  fund?  A.     No. 

Q.  Did  Governor  Gruening  have  authority  to 
write  checks  on  that  fund?  A.     No,  sir. 

Q.  Then,  is  it  a  fact  that  the  only  person  author- 
ized to  write  checks  on  that  fund  was  Robert  E. 
Coughlin  ? 
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A.  If  it  happened  to  be  that  Robert  E.  Coiighlin 
was  the  purser  at  that  time,  and,  if  we  got  another 
purser,  he  would  have  had  the  authority. 

Q.  Now,  inviting  your  attention  to  this  photostat 
of  the  check  reproduced  on  the  front  page  of  the 
edition  of  September  25th,  payable  to  Steve  Lars- 
son  Homer  in  the  amount  of  $398.04,  can  you  state 
to  the  Court  and  the  jury  what  that  payment  repre- 
sented % 

A.  It  represented  an  overtime  which  he  claimed 
he  had  coming. 

Q.  The  check  is  dated  20  August,  1952.  I  will 
ask  you  if  you  recall  how  long  Mr.  Steve  Larsson 
Homer  was  employed  during  the  year  1952  in  con- 
nection with  the  Chilkoot  operation?  [256] 

A.  I  think  he  was  separated  from  the  ferry 
about  that  same  time. 

Q.  Was  this  check  given  to  Mr.  Homer  in  your 
office,  or  do  you  recall? 

A.  It  was  given  to  him  in  my  office  as  a  final 
payment. 

Q.     Final  pajment  for  what? 

A.     His  services  on  the  Chilkoot  Ferry. 

Q.  Did  his  services  terminate  as  of  the  date  or 
approximately  as  of  the  date  of  this  check? 

A.     Of  the  date  of  that  check;  yes. 

Q.  And  who  was  responsible  for  terminating  Mr. 
Homer's  services?  A.     The  purser. 

Q.     Mr.  Coughlin?  A.     Mr.  Coughlin. 

Q.     Were  you  present  when  that  was  done? 
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A.  I  was  tli(M'(^  wlicii  file  check  was  liandcd  to 
him. 

Q.  Were  you  present  wIkmi  Mr.  Couglilin  dis- 
charged Mr.  Homer'? 

A.  He  said — yes — he  said,  "We  are  through  with 
you  now." 

Q.  Mr.  Metealf,  again  calling  your  attention  to 
an  article  appearing  on  the  fi-ont  page  of  the  Sep- 
tember 25th  ])ublication  with  the  headline  "Roden, 
Metealf  Say  'Nothing  Crooked'  Here"— Nothing 
crooked  here.  I  will  ask  you  whether  or  not  you 
made  a  statement  to  Mr.  Daum  or  any  other  repre- 
sentative of  the  Daily  Alaska  Empire  to  the  [257] 
effect  that  "Nothing  is  crooked  here"? 

A.     No,  I  did  not. 

Q.     Are  you  positive? 

A.     I  am  positive;  yes. 

Q.  Mr.  Metealf,  I  invite  your  attention  to  addi- 
tional wording  under  that  headline  "Roden,  Metealf 
Say  'Nothing  Crooked'  Here,"  to  wording  to  the 
effect  that  receipts  from  the  operation  of  the  ferry 
could  not  legally  be  used  to  pay  ferry  expenses.  Is 
that  a  strictly  true  and  accurate  statement  of  the 
situation?  A.     No,  it  is  not. 

Q.  Upon  whose  advice,  with  respect  to  the  le- 
gality of  the  fund,  were  you  depending? 

A.     On  the  advice  of  the  Attorney  General. 

Q.  Now%  Mr.  Metealf,  reading  the  last  para- 
graph of  this  article  insofar  as  the  column  on  Page 
1  is  concerned,  which  reads  as  follow^s:  "If  the  law 
were  disregarded  and  the  receipts  poured  back  into 
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the  ferry,  the  act  would  come  to  the  attention  of  the 
Auditor  of  Alaska,  who  is  the  Territory's  watch- 
dog on  money  matters."  I  will  ask  you  whether 
or  not  that  paragraph  makes  any  sense  to  you? 

A.     Xot  a  particle;  hecause  he  already  knew  it. 

Q.  Does  the  paragi-aph  in  and  of  itself,  by  the 
veiy  wording,  read  carefully  as  follows:  ^'If  the 
law  were  disregarded  [258]  and  the  receipts  poured 
back  into  the  ferry,  the  act  would  come  to  the  at- 
tention of  the  Auditor  of  Alaska,  who  is  the  Ter- 
ritory's watchdog  on  money  matters." — Does  it 
convey  any  thought  or  sense  of  continuity,  in  con- 
nection with  the  article  as  a  whole,  to  you? 

A.     Xot  a  bit. 

Q.  Inviting  your  attention.  Mr.  Metcalf,  to  the 
editorial  entitled  "Start  Talking,  Boys''  and  un- 
derneath it  "(Xii  Editorial)."  what  was  your  first 
reaction  after  reading  that  article  in  connection 
with  the  headline  "Start  Talking.  Boys"? 

A.  TVell,  it  is  the  first  time  I  have  ever  seen  an 
editorial  on  the  first  page  of  that  or  any  other  Em- 
pire, and  then,  referring  to  three  elderly  gentlemen 
as  "Boys."  it  wasn't  very  complimentary. 

Q.  Xow,  in  the  next  to  the  last  paragraph  of 
that  editorial  entitled  ''Stai-t  Talking,  Boys"  there 
is  a  paragi'aph  that  reads  as  follows,  the  wording 
is  as  follows:  "But  this  is  a  case  where  Gfruening, 
Roden  and  Metcalf  \^ill  have  to  stand  on  their  own 
feet  and  explain  to  Alaskans  whether  the  Territo- 
rial law  is  applicable  to  some  and  not  to  othei's  or 
whether  they  acted  in  complete  defiance  to  the  law 
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in  the  belief  tliey  would  not  be  caught."  And  1  ask 
vou  whether  that  is  a  true,  aceuratc  and  fair  state- 
ment of  the  situation  i  [259] 

A.     Not  the  slightest. 

Q.  T  am  inviting-  your  attention  particularly  to 
the  last  five  words,  that  "they  would  not  be  caught." 
^Vhat  was  your  reaction  to  that  wording? 

A.  Implies  that  we  had  been  using  funds  ille- 
gally, which  we  were  not. 

Q.  The  last  paragraph  reads  as  follows:  "Oscar 
Olson  sits  today  in  his  prison  cell,  dreaming  of  the 
days  when  he  thought  Teriitorial  laws  were  only 
for  the  underlings."  What  was  your  reaction  when 
you  read  that  last  paragraph  of  this  editorial? 

A.     Well,  that  was  just  about  the  last  straw. 

Q.     Why? 

A.  After  having  gone  through  all  the  rest  of  it, 
it  finally  compares  us  to  occupants  of  a  prison  cell. 

Q.  Mr.  Metcalf,  do  you  know  where  Mr.  Robei-t 
E.  Coughlin,  who  was  purser  of  the  Chilkoot,  is 
today?  A.     He  died  a  few  weeks  ago. 

Q.     In  Juneau  ?  A.     Yes. 

Mr.  Nesbett :  Xo  further  questions,  may  it  please 
the  Court. 

(Whereupon,  Court  recessed  for  ten  min- 
utes, reconvening  as  per  recess,  \^'ith  all  parties 
present  as  heretofore  and  the  jury  all  present 
in  the  box;  whereupon  the  trial  [260]  pro- 
ceeded as  follows:) 
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Cross-Examination 
By  Mr.  Faulkner : 

Q.  Mr.  Metcalf,  you  said  in  answer  to  the  last 
question  asked  you  that  Mr.  Coughlin,  the  purser 
of  the  ferry  who  had  this  account  in  his  name,  died 
a  few  weeks  ago?  A.     Yes. 

Q.  That  was  about  three  years  after  this  publi- 
cation was  made,  was  if?  A.    Yes. 

Q.  Did  you  at  any  time  in  that  period  of  three 
years  make  any  attempt  to  take  his  deposition  to 
bring  here  to  the  jury?  A.     No;  no,  I  didn't. 

Q.  Now,  do  you  know  how  the  ferry  account 
stands,  that  special  account,  today  ? 

A.     I  haven't  seen  it;  no. 

Q.  Well,  do  you  know  anything  about  the  rec- 
ords, about  the  receipts  and  disbursements,  just 
what  the  money  was  disbursed  for  ? 

A.  They  are  all  in  the — in  our  auditor's  office,  I 
imagine. 

Q.     Which  auditor? 

A.     In  the  Ehrendreich  office. 

Q.  Well,  did  you  make  any  attempt  to  bring 
him  here?  [261]  A.     No. 

Q.     What  records  does  he  have? 

A.  He  has  the  books  that  were  opened  and  used 
during  the  operation  of  the  ferry. 

Q.     When  were  they  given  to  him;  do  you  know? 

A.  Soon  after  Neil  Moore  refused  to  do  any- 
thing with  it. 
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Q.  And  lie  niadc-  linw  iiiniiy  reports  did  lie  make 
on  that'? 

A.     J  don't  know  ofriiand  how    many  tliere  were. 

Q.     Well,  did  lie  make  more  than  two? 

A.     I  couldn't  say. 

Q.  Well,  you  don't  know.  And  you  don't  know- 
as  to  just  liow  that  account  stands  today,  or  how  it 
stood  at  the  end  of  1952? 

A.     No;  I  didn't  see  it. 

Q.  You  have  made  no  examination  of  it  for  tlie 
purpose  of  this  case ;  have  you  ?  A.     No. 

Q.  Now,  Mr.  Metcalf,  I  will  ask  you  if  Mr. 
Ehrendreich  didn't  become  concerned  w^ith  these 
ferry  books  sometime  after  this  publication  ap- 
I)eared'?  Is  that  right  or  not? 

A.  Well,  I  wouldn't  say  to  that.  It  was  during 
that— 1952. 

Q.  Yes;  in  1952  he  came  into  it.  Do  you  know 
when  in  1952?  A.     Offhand,  I  don't. 

Q.  Do  you  know  anything  about  any  of  his 
audits  or  examination  of  these  accounts?  [262] 

A.    No. 

Q.  Well,  I  will  ask  you  if  you  know  of  an  audit 
of  the  ferry,  special  ferry  account  made  by  Mr. 
Ehrendreich  on  October  10,  1952  ?  Did  you  ever  see 
that? 

A.  I  think  there  is  a  copy  of  that  in  my  office,  or 
was. 

The  Court:  Counsel,  I  do  not  wish  to  preclude 
you  from  going  into  this  audit  if  you  deem  it  mate- 
ri;i!.    It  was  uone  into  on  the  cross-examination  of 
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Neil  Moore,  in  the  deposition,  by  both  sides  with- 
out objection.  But  do  you  feel  that  anything  which 
appeared,  which  was  done,  or  an  audit  made  after 
the  jmblication  of  this  account  might  be  material? 

Mr.  Faulkner:  Yes,  Your  Honor;  yes.  That  re- 
fleets  the  state  of  the  account  up  to  this  date.  The 
purpose  of  this — the  plaintiffs  claim  that  the  publi- 
cation was  false,  and  they  claim  there  was  no — I 
mean,  they  claim  there  was  no  shortage  of  funds. 
Now,  they  also  claim  it  was  a  matter  of  conven- 
ience and  expediency  to  handle  the  Territorial  funds 
in  that  way,  and  I  take  it  that  no  one  would  com- 
plain if  everything  went  all  right,  if  they  had  not 
done  it  according  to  law  or  violated  the  Territorial 
statutes,  but  here  there  is  a  loss  of  money.  I  think 
it  is  an  entirely  different  thing,  and  I  think  we  have 
a  right  to  show  what  happened  to  these  funds  and 
that  there  was  a  considerable  loss. 

The  Court:  Would  you  have  that  right,  Mr. 
Faulkner,  unless  it  was  shown  that  the  publisher  of 
the  Daily  Alaska  [263]  Empire  or  members  of  its 
staff  knew  of  such  shortage  at  the  time  of  the  pub- 
lication ? 

Mr.  Faulkner:     Oh,  yes. 

The  Court :     Must  that  be 

Mr.  Faulkner :  Yes,  sir.  That  is  very  well-settled, 
that  the  truth  in  a  libel  case  is  admissible  whenever 
and  wherever  found,  and  it  doesn't  make  any  dif- 
ference where.  If  a  person  says,  if  a  paper  pub- 
lishes, that  a  man  committed  manslaughter,  and  he 
can't  prove  it  for  a  week,  but  it  developed  that  they 
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fouiul  it  out  a  week  laid',  it  is  still  a  defenso  if  tlio 
man  sliould  sue  you  loi-  libel  because  they  dicbi't 
know  it.  That  would  be  too  farfetched.  Tlie  truth — 
that  is  one  of  the  rnndaniental  ])rinei|)les  of  the 
law  of  libel,  that  truth  is  a  defense  wlienever  and 
wherever  found. 

The  Court:  Well,  but  now  here  is  this  point. 
Su])posiii,i;',  undei-  the  evidence  lierc,  this  account 
])einji:  handhnl  by  the  purser,  supposinj^  lie  came  up 
with  a  shortage  of  funds,  would  the  plaintiffs  her(? 
be  liable  for  such  shoi*tage? 

Mr.  Faulknei-:     Yes,  your  Honor. 

The  Court:     Criminally  liable? 

Mr.  Faulkner:     He  was  their  agent. 

The  Court:     Criminally  liable? 

Mr.  Faulkner:  T  think  so;  because  they  would  be 
liable  under  that  statute  which  they  did  not  obey, 
and  their  possession ;  or  his  possession  of  the  money 
is  thc^r  ]x^ssession  [264]  under  the  law. 

The  Court:  Which  would  be  criminal  liability 
only  upon  the  theory  of  an  accessory,  would  it  not? 
The  relation  of  master  and  servant  has  no  relation 
to  criminal  law.  It  must  be  shown  to  be  an  acces- 
sory. 

Mr.  Faulkner:  Well,  where  here  the  Territorial 
officials,  who  say,  "We  are  not  going  to  obey  the 
law ;  we  are  going  to  change  it ;  we  are  going  to  use 
some  other  system;  we  are  not  obeying  the  law" 

Mr.  Nesbett:  Your  Honor;  pardon  me.  T  think, 
vour  Honor,  if  Mr.  Faulkner  is  2,-oing  to  make  an\' 
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speeches,  it  should  be  out  of  the  presence  of  the 

jury- 

The  Court :     Well,  I  find  nothing 

Mr.  Nesbett:  I  agree  that  I  don't  think  it  is  ma- 
terial, l)ut  Avhere  the  error  commenced,  as  joiiv 
Honor  verj^  aptly  pointed  out,  was  in  the  direct 
examination,  or  cross-examination  of  Neil  Moore 
b}^  Mr.  Faulkner  and  we  both  stipulating  that  it 
could  all  go  in. 

The  Court:     Yes. 

Mr.  Nesbett:  That  point,  insofar  as  the  front 
page  of  the  paper  is  concerned,  they  are  not  charged 
with  being  responsible  for  any  shortage  of  funds 
in  any  manner  whatsoever.  This  is  completely  ir- 
relevant even  if  there  was  a  discrepancy. 

The  Court:  Well,  that  is  what  I  have  been  de- 
bating, [265]  but  the  other  testimony  went  in  with- 
out objection  by  stipulation,  and  that  is  why  we 
could  not  hold  it  to  be  irrelevant.  I  think,  having 
gone  into  it,  that  defendant  then  should  not  be  pre- 
cluded from  pursuing  the  inquiry  further,  but, 
whether  it  is  relevant  then,  well,  we  will  try  and 
instruct  the  juiy  whether  the  matter  is  relevant  and 
they  may  consider  such  subject.  My  only  thought  is 
in  interrupting  you,  counsel,  that,  if  the  matter  is 
not  relevant,  we  do  not  desire  to  take  up  needless 
time  with  it,  but,  if  you  feel  that  it  is,  you  may 
pursue  the  inquiry. 

Mr.  Faulkner:  Oh,  I  certainly  do,  your  Honor, 
and  I  have  these  exhibits  here,  and  I  think  that  is 
very  material,  very  mateiial  in  this  case. 
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Q.  (By  Mr.  P^uilkiu'r)  :  Mr.  Mctc-air,  I  will  ask 
you  if  you  know  of  an  audit  made  by  Mi*. — two 
audits  made  by  Mr.  Ehrendrcicli  on  Oclobci-  10, 
1952,  the  same  day,  covering  this  ferry  account  up 
to  September  :^0,  1952?  Do  you  know  of  that? 

A.  1  don't  know;  I  don't  remember  of  having 
seen  it;  no. 

Q.  Well,  supposing  I  show  you  this  and  ask  if 
you  recognize  those  two  audits? 

A.     I  don't  remember  having  seen  it. 

Q.  Do  you  remember  having-  seen  either  one  of 
them  ?  A.     No,  sir. 

Q.  They  are  addressed  to  you  and  filed  in  your 
office;  weren't  [266]  they — addressed  to  the  Board 
and  filed  in  your  office  as  Highway  Engineer? 

A.     Highway  Engineer  Irving  Reed. 

Q.     No.  But  look  at  the  date  of  the  audit. 

A.     October  10,  1952. 

Q.     And  the  signature? 

Mr.  Nesbett :  When  was  the  audit  completed  and 
filed?  That  is  the  date. 

Mr.  Kay:     He  said  '52. 

Mr.  Nesbett:     When  it  was  filed  in  the  office? 

The  Court:  He  had  referred  to  the  date  Octo- 
ber 10,  1952. 

Mr.  Faulkner:     Yes. 

A.     It  w^as  probably  on  file  in  my  office ;  yes. 

Q.  (By  Mr.  Faulkner)  :  You  think  it  w^as  on 
file? 

A.  Yes.  It  is  on  file  in  my  office  because  it  is 
sworn  to  bv 
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Q.     Certified?  A.     Certified  by  the 

Mr.  Faulkner :     We  would  like  to  offer  these  two, 
this  exhibit,  as  the  Defendant's  Exhibit  No.  .  .  .C? 

The  Clerk:     C. 

Mr.  Faulkner:  In  connection  with  the  cross-ex- 
amination  

Mr.  Nesbett:  I  object.  I  believe  in  the  first  [267] 
place,  as  I  said  before,  it  is  irrelevant  to  this  case. 
There  is  no  charge — we  are  not  trying  this  case  on 
a  question  of  whether  or  not  there  was  or  was  not  a 
small  shortage  or  on  any  audit,  and,  furthermore, 
the  witness,  Frank  Metcalf,  says  he  does  not  recog- 
nize it;  he  is  not  familiar  with  it;  therefore,  how 
can  it  be  admitted? 

Mr.  Faulkner:  Your  Honor,  I  have  some  ques- 
tions about  it. 

Mr.  Nesbett:  If  they  can  identify  it  themselves 
when  they  put  their  case  on,  why,  that  is  one  thing ; 
but  the  witness  said  he  is  not  familiar  with  it, 
doesn't  recall  having  seen  it,  although  he  admits 
that  it  may  be  in  the  office  he  used  to  occupy.  It  is 
not  enough  to  permit  the  introduction. 

The  Court :  I  fear  that  it  has  not  been  sufficiently 
identified. 

Mr.  Faulkner:  It  doesn't  need  to  be  identified, 
your  Honor.  The  introduction  is  then  under  Rule 
44  of  the  Rules  of  Civil  Procedure.  I  think  that 
is  the  rule.    That  is  the  rule. 

The  Court:     A  certified  copy  of  public  records? 

Mr.  Faulkner :  A  certified  copy  of  public  records, 
authenticated  by  the  Secretary  of  Alaska. 
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The  (^)nrt:  It  may  be  adniitlcd  under  tli:if  i-ulc 
IfoweNcr,  I  tliink  tliat  tlie  juiy  slionid  l;e  instrueiecl 
n(»\v  that  ['2()S]  tliis  audit  is  not  |)ei"nnt1ed  to  be  in 
Irodueed  as  in  any  way  beaviiii;-  ui)on  any  criminal 
TesjK)iisil)ility  ol'  tlie  officials  who  arc  the  plaintiffs 
in  this  suit  for  any  possible  shoi'ta^'c  in  the  accounts 
of  the  imrser,  Mr.  Coughlin,  for  whicli  they  would 
not  be  responsible.  They  would  be  responsible  to 
account  for  such  funds  as  their  em])loyee,  the 
Board's  employee,  but  not  for  any  allejred  crime 
or  wrongful  criminal  act,  and  it  is  only  introduced 
for  the  purpose  of  bearing  upon  the  question  of 
whether  or  not  the  publication  here  complained  of 
was  true  or  false. 

Mr.  Faulkner:  That  is  tme,  youi-  Honor,  and  I 
agree  with  your  Honor. 

The  Court:    Very  well. 

Mr.  Faulkner:  It  is  not  admissible  for  that  pur- 
])ose  at  all,  and  we  are  not  charging  that,  but  we 
are  offering  it  for  the  i)urpose  of  showing  that  these 
plaintiffs  did  not  follow  the  law  in  the  setting  up 
of  this  fund,  and  what  happened  to  the  funds,  as 
I  stated,  and  for  the  purpose  of  arguing  the  matter 
if  there  wasn't  a  loss  of  funds.  I  mil  just  take  this 
a  minute  and  I  will  bring  it  back. 

Q.     (By  Mr.  Faulkner) :     Now^,  Mr.  Metcalf 

Mr.  Nesbett:  Pardon  me.  Was  that  Exhibit  C 
or  D? 

The  Clerk:     That  is  C. 

Q.  (By  Mr.  Faulkner)  :  Mr.  Metcalf,  these  two 
re])orts  I  show  you  by  Mr.  Ehrendreich,  in  one  of 
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them,  one  of  them  is  [269]  marked  Short  Form  for 
Publication — "Short  Statement  for  Publication," 
and  the  other  is  not  so  labeled.  Now,  the  other  one, 
Mr.  Ehrendreich  says:  "We  were  unable  to  verify 
the  $4,106.07 " 

Mr.  Nesbett:    Where  is  that? 

Mr.  Faulkner:  That  is  on  the  first  page  of  the 
second  one ;  right  down  below  there. 

Q.     (By  Mr.  Faukner)  :     " unable  to  verify 

the  $4,106.07  alleged  to  have  been  paid  for  advances ; 
however  we  have  no  reason  to  doubt  that  they  had 
actually  been  paid  as  claimed."  Do  you  remember 
Mr.  Ehrendreich  going  into  that  matter  with  you? 

A.     No ;  he  didn't  go  into  it  with  me. 

Q.  Well,  as  a  matter  of  fact — let  me  go  back — 
didn't  you  go  to  Mr.  Ehrendreich 's  office  with  Mr. 
Coughlin  and  request  him  to  audit  these  ferry  books 
after  this  publication  was  made? 

A.  I  don't  remember  of  going  there  with  Mr. 
Coughlin.  I  remember  requesting  an  audit  by  Mr. 
Ehrendreich. 

Q.     And  this  is  the  audit  that  was  made? 

A.     I  imagine  that  is  the  one. 

Q.  Now,  then  do  you  remember  here  that  he 
found  that  there  were  certain  checks — that  is  on 
the  bottom  of  the  page  there — No.  16 — no — there 
were  three  checks  in  the  sum  of  $100.00  each  issued 
to — yes;  that  is  on  the  second  page —  [270]  issued 
to  Mr.  Coughlin,  Checks  Nos.  8,  13  and  15,  issued 
in  1952  for  $100.00  each,  and  there  was  no  record  of 
their  having  been  paid  back,  and  that  he  relied  on 
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Mr.   Coivciilin's   stntonicnt    Hint   they   li.-ul ;   do   you 
romenibcr  that,  going  over  that    wiili    Mi-.    l^'Jircn- 
(Ireielr?  A.     No,  I  don't. 

Q.  Do  you  remember  Mr.  Eiin-ndreieh  repoHcfl 
— at  the  bottom  of  the  first  page — that  there  were 
two  checks  issued  to  Steve  Larsson  Homer — no — one 
in  the  sum  of  $100.00  to  Steve  Larsson  Homer 
under  the  caption  of  ''Personal  Loan,"  and  one 
for  $107.06  issued  to  the  Moore  Hotel  for  Steve 
Larsson  Homer's  account,  which  funds  had  not  been 
jiaid  back  into  the  ferry  account? 

A.  1  think  that  second  check  was  during  the  time 
when  we  were  in  Seattle  on  the  reconstruction  of  the 
ferry  boat. 

Q.     When  was  that  ? 

A.     That  was  in  the  spring  of  '52. 

Q.  And  those  two  checks  were  issuc^d  down 
there?  Now,  Mr.  Ehrendreich  found  there  was  no 
record  of  their  having  been  paid  back  ?  A.     No. 

Q.  In  this  report — well,  I  don't  need  to  ask  you 
that  question.  Now,  Mr.  Metcalf,  this  second  re])0]'t 
here  is  labeled  ''Short  Statement  for  Publication," 
and  that  report  does  not  contain  any  i-efei'ence  to 
not  being  able  [273]  to  reconcile  $4,106.00,  and  it 
doesn't  contain  any  reference  to  these  checks  which 
were  issued  and  which  Coughlin  had  claimed  were 
paid  back,  but  there  was  no  record  of  them.  Now, 
can  you  tell  the  Court  and  ]uty  why  you  had  tvro 
made  on  the  same  day,  one  marked  "Statement  for 
Publication"  and  the  other  not  marked  that  way? 
Do  vou  recall  that  I 
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A.     No;  I  don't  recall  why  there  were  two. 

Q.  But  one  does  contain  that  evidence  or  that 
statement  about  the  shortages,  and  the  other  one 
doesn't.  The  one  that  was  published  here  in  the 
Juneau  Independent  a  few  days  later  was  the 
"Short  Statement  for  Publication";  do  you  remem- 
ber that? 

A.  I  remember  seeing  it  in  the  paper  but  I  don't 
remember. 

Q.  Now,  Mr.  Metcalf,  I  will  ask  you  this.  Mr. 
Coughlin  had  this  account  set  up  in  the  name,  I 
think  you  said,  "Chilkoot  Ferry  by  Eobert  E. 
Coughlin";  is  that  correct?  A.     Yes. 

Q.  And  Mr.  Coughlin  was  the  only  one  with 
authority  to  issue  checks'?  A.     That  is  true. 

Q.  Now,  did  you  ever  consider  what  would  hap- 
pen to  that  fund  if  Mr.  Coughlin  died;  how  did 
you  expect  to  get  it  ? 

A.  Well,  as  I  made  the  statement  a  while  ago,  it 
was  left  open  for  our  purser.  [272] 

Q.  Yes;  but  you  didn't  have  anything  about  a 
purser  on  the  account? 

A.  Well,  I  don't  think  Robert  Coughlin 's  name 
was  on  the  account. 

Q.  Did  you  bring  the  ledger  sheets  here  from 
the  bank  ?  A.     No. 

Q.     The  bank  reports  that  come  monthly? 

A.     No. 

Q.  Well,  why  didn't  you  bring  those,  Mr.  Met- 
calf? A.     I  wasn't  asked  to  bring  them. 
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Q.  A\'('ll,  wliat  became  of  \\\o — this  rejiort  of  Mr. 
Ehrendreiclfs,  Defendant's  Exhibit  (\  shows  fifty- 
four  eheeks  were  issued  on  tliis  fund — do  you  know 
where  those  checks  are?  A.     No,  T  do  not. 

Q.     Does  anybody  know? 

A.  They  were  searched  for  but  wei-e  unable  to 
tind. 

Q.  Well,  where  would  they  be  put?  What  has 
happened  to  them  :* 

A.     When  the  office  was  moved  from  the  Federal 

Buildini;-  to  the  new  Territorial  Building,  tlie  books 

and  everything  was  packed  up  in  se])arate  boxes 

.  and   taken   over  to  the   new   building  and   oj)ened 

■  over  there,  and  they  might  have  been  misplaced  in 

the  move. 

Q.  You  were  there  at  the  time  of  the  move, 
weren't  you?  A.     No,  I  was  not.  [273] 

Q.     Oh,  you  were  not  there?  A.     No,  sir. 

Q.     But  did  you  ever  look  there  for  them? 

A.     No ;  I  never  had  an  occasion  to  look  for  them. 

Q.     Did  you  ever  look  for  the  bank  statements? 

A.  I  looked  for  the  checks,  but  they  had  ))een 
I  reported  to  me  that  they  had  been  looked  for  before 
and  were  unable  to  find. 

Q.  And  they  were  not  in  the  Treasurer 's  Ofiice  ? 
'  You  looked  there? 

A.     They  weren't  in  the  Treasurer's  Office. 

Q.     And  you  didn't  look  for  the  bank  statements? 

A.     No,  I  didn't. 

Q.  Did  you  ever  examine  the  ledger  sh(>ets  at 
the  bank?  A.     No. 
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Q.  So  that,  as  a  matter  of  fact,  this  accomit  was 
set  up  just  exactly  as  the  check  showed,  wasn't  it 
— Chilkoot  Ferry  by  Robert  E.  Coughlin'? 

A.     Yes. 

Q.  And  those  checks  have  all  disappeared  ex- 
cept the  one  that  Steve  Homer  had,  which  was  not 
cashed;  is  that  right? 

A.     I  can't  account  for  it  at  all. 

Q.  All  right.  Now,  you  said  here  this  morning 
something  about  your  reason  for  setting  up  this 
ferry  fund  in  the  [274]  way  you  did,  and  you  said,  I 
think,  that  the  Territory  purchased  the  ferry  in  the 
spring  of  1951,  June  of  1951,  and  what  was  your 
reason  for  not  putting  the  operating  revenue  in  the 
Motor  Fuel  Tax  Fund  ?  What  did  you  say  that  was  ? 

A.     I  didn't  quite  get  the  question. 

Q.  Well,  you  had  this  Motor  Fuel  Tax  Fund  in 
your  charge,  didn't  you?  A.     Yes. 

Q.  That  was  a  special  fund  that  was  paid  over 
to  your  department,  the  Highway  Engineer? 

A.     Yes. 

Q.     Now,  what  goes  into  that  fund? 

A.     Receipts   from   motor — from   gasoline   sales. 

Q.     What  else?  A.     Motor  fuel  sales. 

Q.     What  else  goes  into  it? 

A.     2%  of  the  total  sales. 

Q.     Well,  is  that  all? 

A.  Well,  there  was  the  returns  from  licenses, 
drivers'  licenses.   That  went  in  there,  too. 

Q.     Did  you  have  any  fines  on  the  highway? 

A.     No;  no  fines. 
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Q.     l>iit  the  licenses  do  v^o  in  ^ 

A.     Just  the  drivers'  licenses  only;  yes.  [275] 

Q.  And,  then,  that  fund  conies  from  all  ovei-  the 
^rerritory?  A.     Yes. 

Q.  All  the  divisions;  and  it  is  all  put  in  one 
•ieneral  fund?  A.     Yes. 

Q.  That  is  rip:ht.  Xow,  when  you  spend  money 
out  of  that  fund,  you  don't  spend  it  in  any  pai'ticu- 
lar  proportion,  do  you  ? 

A.     Well,  it  was  aimed  to  be  done  that  way. 

Q.  Yes ;  but  it  is  never  done  very  accurately  that 
way,  is  it? 

A.  Well,  it  is  left  entirely  to  the  jud.uinent  of 
the  Engineer. 

Q.  Your  office  report  for  1951  and  '52  will  show 
in  what  divisions  you  expended  monies? 

A.     Yes. 

Q.     And  for  what  purpose;  is  that  right? 

A.     Yes. 

Mr.  Nesbett:  Now%  your  Honor,  not  to  try  and 
stop  anything  that  might  be  material,  Init  it  seems 
as  though  we  are  digressing  again,  and  I  can't  see 
any  relevancy  whatsoever  in  going  into  this  matter. 

The  Court:  It  is  not  proper  cross-examination 
either,  is  it,  counsel? 

Mr.  Faulkner:  The  witness  has  told  us  why  he 
set  up  this  ferry  fund,  why  he  set  it  u]),  went  into 
great  length.  Now,  I  want  to  cross-examine  him  a 
little  bit  on  that — why  he  couldn't  do  it  as  the  law 
requires.  [276] 

The  Court:     Well,  possibly.    You  may  proceed. 
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Mr.  Nesbett:  What  does  that  have  to  do,  your 
Honor,  with  what  he  did  in  the  way  of  disbursing 
these  taxes  ? 

The  Court :  The  point  raised  by  counsel  is  that  he 
was  asked  concerning  why  he  set  up  this  fund,  and 
he  has  the  right  to  cross-examine  on  that  point,  and 
Ave  cannot  preclude  him  from  doing  so — if  that  is 
the  purpose  of  your  cross-examination. 

Mr.  Faulkner:  I  don't  quite  understand  what 
the  witness  was  driving  at  this  morning,  and  I  want 
to  try  to  clarif}^  it.   I  don't  believe  the  jury  does. 

Q.  (By  Mr.  Faulkner)  :  Mr.  Metcalf,  you  said 
that  you  didn't  want  to  pay  the  operating  expenses 
of  the  ferry  out  of  this  Motor  Fuel  Tax  Fund, 
which  is  in  your  charge ;  is  that  right  ? 

A.  Yes.  I  realized  that  it  was  more  than  per- 
centage would  allow. 

Q.     Well,  what  percentage  ? 

A.     Percentage  of  the  amount  received. 

Q.  Well,  what  were  those  payments  for?  I 
might,  perhaps  at  this  point,  I  might  ask  if  this  is 
your  report  for  the  year  1951  and  '52  as  Highwaj- 
Engineer  ?  A.     Yes. 

Mr.  Faulkner:     We  will  offer  that  in  evidence. 

The  Court:     For  what  purpose,  counsel?  [277] 

Mr.  Faulkner :  I  want  to  question  him  about  this 
fund  and  why  it  was  that  he  had  to  set  it  up  that 
way. 

Mr.  Nesbett:  It  would  only  be  confusing  to  the 
jury,  your  Honor,  and  it  has  no  relevancy  so  far. 
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The  Court:  It  is  not  for  tlic  j)ur|)()S('  of  iin- 
])eaehnient  in  any   way? 

Ml*.  Fanlkner:  Oli,  no.  I  am  cross-examining- 
him  on  it.  T  want  to  find  ont  wliat — T  want  to  get 
tliis  ok'ar  as  to  why  they  set  np  this  fund,  and  1 
want  to  show  the  figures  in  this  report. 

The  Court:  Well,  is  the  Fund  mentioned  in  the 
report,  this  Chilkoot  Ferry  Fund,  mentioned  in  the 
report  ? 

Mr.  Faulkner:     Yes,  sir;  yes. 

The  Court:  Oh,  it  is.  Veiy  well.  For  that  ]mi-- 
]X)se  then  it  may  he  admitted. 

Mr.  Faulkner:  All  right.  I  will  offer  this  in  evi- 
dence as  Defendant's  Exhibit  D. 

The  Clerk:    The  exhibit  is  so  marked. 

Q.  (By  Mr.  Faulkner) :  Mr.  Metcalf,  in  con- 
nection with  your  testimony  this  morning  I  notice 
that  you  said  that  you  didn't  want  to  use  the  Motor 
Fuel  Tax  money  in  connection  with  the  operation 
of  the  Chilkoot;  is  that  right?  A.     Yes. 

Q.  Now,  in  your  report  here  for  1951  and  '52  on 
Page  11  show^s  operating  revenue  of  the  Chilkoot 
$32,746.12,  and  on  Page  [278]  13  of  the  report  you 
have  under  the  heading  "Expenditures  on  Roads, 
Harbor  and  Water  Facilities,''  ''Chilkoot  Ferry 
gross  expenditures  $140,505.58."  Now,  I  want  to 
ask  you  this.  Where  did  the  remainder  of  that  item 
of  expenditures  come  from  ?  You  have  there  receipts 
of  thirty-tw^o  thousand  something — I  think  I  have 
it  correct — and  expenditures  of  one  hundred  and 
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forty  thousand.  Now — yes,  $32,746 — now,  where  did 

that  remainder  come  from? 

A.  Yf  ell,  that  w^as  due  partly  to  the  improve- 
ments that  we  had  to  make  on  the  boat,  and  that 
improvement  came  out  of  the  Motor  Fuel  Tax. 

Q.  And  I  suppose  you  have  the  purchase  price 
there  somewheres? 

A.  We  had  to  take  it  from  the  Motor  Fuel  Tax 
in  order  to  repair  the  boat. 

Q.  So  that  all  this  amount,  this  difference  be- 
tween one  hundred  and  forty  thousand,  five  hundred, 
and  thirty-two  thousand,  seven  hundred,  did  come 
out  of  the  Motor  Fuel  Tax  Fund? 

A.     It  did ;  yes. 

Q.  Now,  Mr.  Metcalf,  there  wasn't  very  much 
money  earned  by  the  Chilkoot  Ferry  in  that  time, 
was  there?  Does  that  represent,  that  figure  I  read 
you,  that  thirty-two  thousand,  seven  hundred  and 
forty-six,  represent  the  total  earnings?  [279] 

A.  No.  We  had  to  make  extensive  repairs  on 
the  boat  in  order  to  meet  the  requirements  of  the 
Coast  Guard.  In  fact  we  had  to  put  on  a  whole  new 
bottom  and  other  repairs  besides. 

Q.  Now,  do  you  know  anything  about  the  method 
that  Mr.  Coughlin  had  of  handling  the  funds  with 
reference  to  payment  of  expenses,  in  paying  the 
expenses  of,  for  instance,  the  board  of  the  crew, 
the  wages  of  the  crew;  do  you  know  what  method 
he  used  there  ? 

A.  No ;  except  on  one  or  two  instances  He  wrote 
himself  a  check  and  took  the  money  and  used  that 
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and  ])i\\d  off  liis  men   in  cash.    Tliat  liappcncd   to 
happen  in  two  or  three  instances,  hut   I  don't  know- 
as  tliat  was  his  general  method. 

Q.     Tn  a  .S'ood  many  itistances  h.c  handled  cash? 

A.     Sometimes. 

Q.  And  you  don't  know  today  just  exactly  how 
tlie  fund  stands,  do  you?  A.     No,  I  don't. 

Q.  Do  you  know  wlien  the  fund  was  closed  at 
Dehrends  Bank? 

A.     No;  I  don't  know  that  it  was  closed  entirely. 

Q.  Well,  when  Mr.  Moore  said  that  he  and  John 
Dimond  went  down  there  and  told  them  to  close  it 
or  something,  do  you  know  what  was  done  with  it? 

A.     No,  I  don't.  [280] 

Q.  Well,  do  you  know  how  the  expenses  were 
handled  after  that?  That,  I  think,  was  August  25, 
1952. 

A.  The  suspension  of  the  operations  took  place 
very  shortly  after  that. 

Q.     After  August  25th?  A.     Yes. 

Q.  Well,  Mr.  Ehrendreieh's  report  shows  you 
made  several  voyages  after  that  ?  A.     Yes. 

Q.  How  did  you  account  for  the  funds  then, 
after  that,  after  it  was  frozen  or  turned  over  to  the 
Treasurer  or  whatever  was  done  with  it  ? 

A.     That  was  done  entirely  through  the  i^urser. 

Q.  Well,  you  mean,  then  the  purser  handled 
these  funds  in  cash?  A.     Yes. 

Q.  For  instance,  if  the  agent  at  Haines  would 
send  liim  down   some   checks,   freight   money   and 
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passenger  money,   made   payable   to   the   Chilkoot 

Ferry,  what  would  become  of  them? 

A.  The  cash  was  used  as  pa^Txient  of  running 
expenses  at  the  time. 

Q.     And  he  would  cash  these  checks'? 

A.     Yes. 

Q.     And  do  you  know  where  he  kept  the  cash? 

A.     No;  except  in  the  bank.  [281] 

Q.     What  bank"?  A.     B.  M.  Behrends  Bank. 

Q.  AVell,  ])ut  this  account,  this  particular  account 
had  been  closed  August  25th,  as  the  testimony  shows ; 
isn't  that  right? 

A.     I  don't  know  that  it  was  closed.  ; 

Q.  You  don't  know  that  it  was  closed?  Did  you 
ever  look  at  the  ledger  sheets  there?  A.     No. 

Q.  You  didn't  even  make  any  effori  to  bring 
those  with  you  ?  A.     No. 

Q.  Now,  when  Mr.  Damn  came  to  you  to  inquire 
about  the  minutes  of  the  Board  of  Road  Comission- 
ers,  where  you  set  up,  authorized  the  setting  up, 
of  this  fund,  putting  the  funds  in  the  hands  of  Mr. 
Coughlin,  you  gave  him  a  copy  of  the  minutes,  did 
you? 

A.  I  didn't  give  him  a  copy.  I  let  him  copy  it 
at  my  desk. 

Q.     You  let  him  read  it? 

A.  I  let  him  read  it,  and  then  I  think  he  took 
some  notes  on  it. 

Q.  And  did  you  explain  it  to  him  quite  thor- 
oughly? A.     Yes. 

Q.     Your  reasons  for  doing  that?  A.     Yes. 
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Q.     And  lie  ])iil)lisli('(l  tliat,  didn't  bo? 

A.     Not  the  way  they  were  ^iven  to  liini.  [282] 

Q.  Well,  of  course  he  doesn't  i^et  \()Ui-  exact 
l.-m<i:naiie;  no  i-cpoi-ter  ever  does  uidess  he — unless 
you  write  it  out  foi*  him. 

Mr.  Nesbett:  Well,  your  Honor,  I  don't  know — 
that  isn't  i)roper  to  talk  that  way.  You  are  su})- 
posed  to  ask  (juestions;  that  is  the  only  method  of 
'  cross-examination. 

The  Court:    The  objection  is  sustained. 

Mr.  Faulkner:  All  right.  Pardon  me,  your 
Honor. 

The  Coui-t:    Yes. 

Q.  (By  Mr.  Faulkner)  :  Mr.  Metealf,  when  Mi'. 
Daum  published  these  articles  in  the  i^aper  that  are 
I  complained  of,  he  gives  under  one  headline  here, 
■  "Roden,  Metealf  Say  'Nothing  Crooked'  Here," 
with  your  picture,  a  very  good  picture  of  you;  isn't 
that  substantially  correct?  You  said  the  Board 
decided  to  pay  $30,000.00  for  the  boat;  isn't  tliat 
right  ?  A.     In  the  neighborhood  of  that. 

Q.  And  you  directed  the  setting  up  of  this  fund, 
didn't  you'?  A.     Yes. 

Q.  And  told  him  how  the  ferry  was  to  be  op- 
erated ?  A.     Yes. 

Q.  And  the  language  he  uses  here  is  substantially 
your  language,  isn't  it?  A.     No. 

Q.  What  was  it  that  isn't  your  language?  You 
said,  I  think,  [283]  that  you  didn't  say  that  it  v/as 
a  bookkeeping  trick  ?  A.     No. 

Mr.  Nesbett :    I  ask  that  the  witness  be  shown  the 
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exhibit  if  he  is  going  to  have  to  state  what  language 

in  the  article  is  not  his  own. 

Mr.  Faulkner:  I  was  just  asking  him  a  couple 
of  questions,  and  I  will 

The  Court:  I  think  it  is  proper  cross-examina- 
tion. 

Q.  (By  Mr.  Faulkner) :  You  said,  I  think,  in 
answer  to  Mr.  Nesbett's  question,  that  you  did  not 
say  that  this  was  set  up  as  a  bookkeeping  trick? 

A.     No,  I  did  not. 

Q.  Now,  do  you  know  whether  Mr.  Daum  took 
any  notes  of  your  conversation?  Did  he  do  any 
writing  there? 

A.     I  think  he  did,  but  I  am  not  sure. 

Q.  And  you  said  here — I  don't  think  this  was 
asked  you,  if  in  the  article  you  said  the  repairs 
amounted  to  $29,000;  is  that  substantially  correct? 

A.     Repairs  to  the  boat  ? 

Q.     Yes. 

A.  In  the  neighborhood  of  that.  I  don't  know 
the  exact  amount. 

Mr.  Faulkner:  If  the  Court  will  pardon  me  just 
a  minute. 

Q.  (By  Mr.  Faulkner) :  And  I  ask  again, 
Mr.  Metcalf,  you  [284]  don't  know  exactly  when 
Mr.  Ehrendreich  was  asked  to  keep  track  of  these 
accounts  ? 

A.  Yes.  I  don't  know  the  exact  date  but  I  know 
it  was  early  in  '52. 

Q.  What  authority  did  he  have  with  reference 
to  the  account,  if  any?  A.     What  authority? 

Q.    Yes.  A.    He  was  given  the  books. 
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q.     To  koep  the  books  ^?  A.     Yes. 

Q.  And  he  liad  nothiiii;-  to  do  witli  issuing  llie 
checks,  though,  or  dishui-st'nients  i*  A.     \o. 

Q.  And,  as  a  matter  of  fact,  don't  yon  think 
that  occurred  sometime  after,  you  got  him  to  keep 
books  sometime  after  you  liad  liiin  make  this  audit 
October  10,  1952? 

A.     There  were  none  j)rior  to  that. 

Q.  Well,  if  Mr.  Ehrendreich  says  that  he  comes 
into  this  thiui;'  then,  at  that  time,  would  that  be 
correct  or  not? 

A.  He  came  into  it  wh(>n  he  set  up  this  set  of 
books  for  me. 

Q.     When  was  that  ? 

A.     That  was  soon  after  June  5th. 

Q.  Aiid  that  was  some  time,  quite  a  while  then, 
before  he  made  the  audit  .^  [285]  A.     Yes. 

Q.  Well,  just  wdiat  was  the  purpose  of  getting 
these  audits  from  him?  He  w^as  keeping  the  books, 
was  he?  A.     Yes. 

Q.  And  you  don't  know  why  you  had  these  two 
audits  made  October  10,  1952? 

A.  Well,  it  was  near  the  close  of  the  season,  and 
I  had  my  Biennial  report  to  get  out. 

Q.  Well,  I  mean,  but  why  did  you  have  two 
made?  Y^ou  don't  know^  that,  you  said. 

A.     No,  I  don't  know  why  there  was  two  made. 

Q.  Mr.  Metcalf,  I  might  ask  you  this  question: 
Do  you — you  didn't  get  along  very  well  with  Mr. 
Moore,  did  you? 

A.     Not  later  in  the  term,  I  didn't. 
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Q.  Well,  for  quite  a  long  time  you  didn't;  you 
didn't  like  him,  did  you? 

A.     Oh,  I  got  along  with  him,  yes,  but 

Q.     Well,  did  you 

Mr.  Nesbett :    Let  him  answer. 

Mr.  Faulkner:     All  right. 

A.     I  wasn't  particularly  friendly  with  him. 

Q.  (By  Mr.  Faulkner) :  No.  Didn't  you  feel 
that  he  was  a  little  too  strict  w^hen  it  came  to  public 
accounts  ? 

A.  No.  I  thought  he  took  his,  the  impression  to 
me  was,  he  took  his  job  too  much  to  heart.  [286] 

Q.     Too  serious?  x\.     Too  serious. 

Q.  And  you  remember  the  incident  he  told 
about  where  he  held  up  a  check  on  a  voucher  of 
yours  for  five  dollars'?  A.     Yes. 

Q.     Something  in  connection  with  Dewey? 

A.    Yes. 

Q.  And  those  things  you  didn't  like?  Where  he 
was  very  particular  about  accounts,  you  didn't  like 
that? 

A.  When  Frank  Boyle  was  Auditor,  he  used  to 
come  down  quite  often  to  my  office.  I  was  on  the 
first,  and  he  was  up  on  the  third  floor.  Later  on 
when  he  became  Auditor,  we  held  the  same  position ; 
that  is,  we  were  drawing  the  same  salary  from  the 
Territory;  he  called  me  up  and  asked  me  to  come 
Mj)  to  his  office ;  he  wanted  to  see  me.  Well,  it  struck 
me  kind  of  funny.  I  said,  "Did  it  occur  to  you  it 
is  just  as  far  from  your  office  to  mine  as  it  is  from 
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mine  to  youi-s?    Why  don't  you  come  down  here?" 
Tliat  is  the  hist  I  heard  about  it. 
Q.     Tliat  was  when,  Frank? 


rn 


Tliat  was- 


A 

Q.     Approximately?  A.     Oh,   late  in   1952. 

Q.     In  T)2?  A.     Yes.  [287] 

Q.     You  say  when  he  became  Auditor? 

A.     Yes;  after  he  became  Auditor. 

Q.     Well,    didn't   he   become    Auditor   in    1950? 

A.     Yes. 

Q.     Well,  wasn't  it  then? 

A.     No.  It  was  some  time  after. 

Q.  Oh,  it  was  after  then.  Oh,  I  see.  Excuse 
]iie.  I  misunderstood  ,you.  Mr.  Moore  was  in  the 
office  quite  a  long  time  before  Mr.  Boyle  died? 

A.     Yes.   He  was  Mr.  Boyle's  assistant. 

Mr.  Faulkner:     I  think  that  is  all.  Thank  you. 

Cross-Examination 
By  Mr.  Nesbett: 

Q.  Mr.  Metcalf,  what  was  this  incident  in  con- 
nection with  a  five-dollar  voucher  and  Governor 
Dewey?  We  might  as  well  bring  it  out. 

A.  Well,  Governor  Dewey  made  a  trij)  to  the 
Territory,  and,  as  chief  of  the  Highway  Patrol,  I 
had  two  of  my  patrolmen  with  their  cars  out  to 
meet  them.  The  Governor  was  there  in  his  car,  and 
he  asked  that  the  patrolmen  act  as  guides  or  go  with 
him  as  they  went  around  the  glacier.  Well,  I  said, 
"In  that  case  I  will  take  the  baggage  to  the  hotel." 
There  was  more  baggage  than  what  would  fill  my 
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car,  so  I  commandeered  a  taxi  and  asked  him  [288] 

if  he  would  help  me  take  this  to  the  hotel. 

Q.     Was  that  Governor  Dewey's  baggage?  J 

A.  Governor  Dewey's  baggage  and  that  of  his 
party.  And  so  when  we  got  to  the  hotel  he  charged 
me  five  dollars  for  bringing  it  in,  and  I  said,  "Give 
me  a  receipt, ' '  which  he  did.  I  attached  that  receipt 
to  a  voucher  and  asked  for  reimbursement,  and  he 
wrote  a  lengthy  statement  on  the  account  and  said 
it  was  not  the  policy  of  the  Democrats  to  pay  the 
expenses  of  the  Republicans. 

Q.  Was  Governor  Dewey  Governor  of  New  York 
at  that  time? 

A.     Yes;  he  was  Governor  of  New  York. 

Q.  And  was  he  the  guest  of  Alaska  on  that  oc- 
casion ? 

A.     He  was  the  guest  of  our  Governor  at  the  time. 

Q.     Who  paid  that  five  dollars?  A.     I  did. 

Q.  Were  you  ever  reimbursed  for  the  expendi- 
ture? 

A.  Governor  Gruening  offered  to  do  it,  and  I 
said,  "It  is  already  taken  care  of,  and  let's  forget 
it."  I  think,  if  I  had  written  another  voucher 
without  explaining  what  it  was,  I  could  have  got 
the  five  dollars  as  an  expense  account. 

Q.  Mr.  Faulkner  mentioned  your  picture  in  con- 
nection with  this  article  entitled  "Roden,  Metcalf 
Say  'Nothing  Crooked'  Here."  Your  picture  appears 
in  the  middle  of  that  column.  I  will  ask  you  whether 
or  not  your  reaction  [289]  on  seeing  your  picture 
in  connection  with  the  context  of  the  entire  front 
page  made  you  feel  like  a  potential  jailbird  or  the 
wanted  signs  they  stick  around  post  offices? 
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'V\\v  CoiiTt:     M'liat  is  a  rather  leading  question. 

Mr.  Faulkner:     Yes;  I  think  so.  a'oui-  Honor. 

A.     It  should  have  liad  a  nuniher  on  it. 

The  Cou]'t:  Will  you  withdraw  tliat  (piestion 
lit  id  rephrase  it?    Ask  him  how  he   felt. 

Q.  (By  Mr.  Neshett) :  Well,  now,  i-egardinL*-  this 
fund  and  these  audits  by  Mr.  Ehrendrcich,  1  will 
ask  you  if  you  were  ever  contacted  by  any  Tei-ri- 
torial  official  with  respect  to  these  audits  before  you 
left  office  on  April  1,  1953  ?  A.     No. 

Q.  Did  these  audits,  as  presented  tu  you,  or  at 
least  in  your  discussions  with  Mr.  Ehrendreich, 
present  any  deficiencies  that  were  shari:)ly  brought 
to  your  attention  that  needed  correction  I 

A.     No,  they  didn't. 

Mr.  Kay:  May  we  have  just  a  moment  to  ex- 
amine this  exhibit  I  We  haven't  seen  it  before. 

The  Court:    Yes. 

Q.  (By  Mr.  Nesbett) :  Mr.  Metcalf,  at  the  con- 
clusion of  Mr.  Ehrendreich 's  first  audit,  dated  Oc- 
tober 10,  1952,  and  [290]  addressed  to  the  ''Terri- 
torial Board  of  Road  Commissioners,  Juneau, 
Alaska;  Gentlemen,''  and  then  proceeding-  through 
numerous  paragraphs,  and  in  particulai'  dealing 
with  the  matter  of  the  purser's  handling  of  the 
funds,  there  is  this  wording  in  Paragraph  3:  "From 
our  analysis  it  appears  that  the  funds  the  purser  can 
accomit  for  exceed  the  amount  he  is  accountable 
for  by  $434.73.  That  such  an  overage  exists  is 
fui-ther  evidenced  by  the  fact  that  on  the  following- 
voyages  more  cash  was  disbursed  for  expenses  thaii 


400  Empire  Printing  Co,  vs. 

(Testimony  of  Frank  A.  Metcalf.) 
was  taken  in  from  revennes  and  prepayments." 
That  and  the  statement  to  that  effect  in  connection 
with  the  last  paragraph  which  reads  as  follows,  just 
over  the  signature  of  Mr.  Ehrendreich:  "In  my 
opinion,  the  Purser  has  satisfactorily  accounted  for 
all  Territorial  funds  coming  into  his  custody  be- 
tween June  25,  1951,  and  Sept.  30,  1952 — Voyages 
#1  to #54,  inclusive.  Respectfully  submitted,  C.  J. 
Ehrendreich."  Certainly,  that  didn't  cause  you  to 
have  any  doubts  or  qualms  about  the  status  of  the 
fund,  did  it?  A.     No. 

Q.  You  mentioned  suspension  of  operation  about 
October  10th.  Would  you  explain  to  the  Court  and 
the  July  just  what  you  mean  by  that,  in  connection 
with  the  ferry? 

A.  The  ferry  was  supposed  to  take  cars  back  and 
forth  from  one  terminus  to  the  other,  and  early  in 
in  the  fall  the  [291]  pass  over  above  Haines  would 
be  closed  with  snow,  and  no  two  years  were  the 
same,  anywhere  near  the  same,  date,  so  it  depended 
on  the  closure  of  the  road  when  we  stopped  the 
operation  of  the  ferry. 

Q.  A¥hat  you  meant  by  suspension  of  operation 
was  when  you  laid  it  up  for  the  winter;  is  that 
right  ?  A.     Laid  it  up ;  yes. 

Q.  Until  you  put  it  in  operation  the  next  spring 
or  summer?  A.     Yes. 

Q.  You  mentioned  also,  in  response  to  one  of 
Mr.  Faulkner's  questions,  in  order  to  satisfy  the 
Coast  Guard  you  had  to  put  an  entirely  new  bottom 
in  that  ship  ?  A.     Yes. 
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Q.  I  will  ask  xou  wiictlicr  or  not  yon  ran  into 
otlii'r  inconvciiieiicos  and  expenses  in  the  operation 
of  that  ferry  ])v  rc^ason  ol*  C(»ast  (Juai-d  ?-e(juire- 
inents  f 

The  Conrt:     Counsel,  aren't  we  ,i;-oin,u,  still  so  Far 

afield?   If  you  limit  this  case  to  the  issues,  we  have 

plenty  to  do. 

Mr.  Nesbett:       T  think  so,  too.    1  will  be  happy 

\  to  do  that.    I  know  we  got  off  the  track  rathei-  in- 

i  nocently,  but,  well,  if  your  Honor  feels  I  shouldn't 

go  any  further 

The  (^ourt:     1   can't  see  any  relevancy  in  such 
I  inquiiy. 

Q.     (By  Mr.  Nesbett) :    Now,  Mr.  Metcalf,  one  or 
I  two  other  questions.    When  you  left  office  on  April 
1,  1952,  were  [292]  those  canceled  checks  of  the  fund 
I  in  your  office?  A.     Yes. 

Q.     And  you  did  not  go  back  to  the  office  in  any 
official  capacity  after  that  date,  did  you? 
A.     No. 

Q.     Do  you  have  any  idea  then  what  your  suc- 
cessor might  have  done  with  them  ? 
A.     No,  I  don't. 

Q.  You  have  no  jurisdiction  over  the  checks, 
have  you?  A.     No. 

Mr.  Nesbett :  That  is  all,  your  Honor. 
Mr.  Faulkner:  There  is  one  question  I  forgot 
to  ask  Mr.  Metcalf,  your  Honor,  in  cross-examina- 
tion, in  the  first  part  of  it  this  morning,  with  refer- 
ence to  the  vote.  Counsel  asked  him  the  vote  of  the 
election.    If  the  Court  holds  that  to  be  material — I 
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didn't  object  to  it.   I  wanted  to  ask  him  if  he  com- 
pared the  primary  vote  with  the  vote  in  the  election, 
and  I  wanted  to  ask  him  another  question  or  two 
about  that  in  order  to 

The  Court:    It  is  not  proper  recross. 

Mr.  Faulkner:  No;  but  it  is  a  question  I  would 
like  to  ask  him  on  cross-examination. 

Mr.  Nesbett:     I  have  no  objection. 

The  Court:     Very  well.  [293] 

Recross-Examination 
By  Ml'.  Faulkner:  j 

Q.  Mr.  Metcalf,  you  spoke  about  the  vote  that 
Mr.  Reed  got  in  the  primary  election  as  compared 
with  the  vote  that  he  got  in  the  election  in  the  fall, 
and  you  showed  the  difference  in  the  niunber  of 
votes.  I  will  ask  you  this:  In  the  primary  election 
he  was  running  against  another  candidate  of  his 
own  party,  wasn't  he?  A.     No. 

Q.     Wasn't  he?  A.     No. 

Q.  He  had  no  opposition?  And  so  two  or  three 
votes  would  have   nominated  him?  A.     Yes. 

Q.  Yes.  So  there  was  no  reason  for  anybody  to 
vote  for  him?  A.     No. 

Q.  In  the  fall  election  he  was  of  course  opposed 
to  you?  A.    Yes. 

Mr.  Faulkner:  I  think  that  is  all.  Oh,  there  is 
one  other  question  on  redirect,  too. 

Q.  (By  Mr.  Faulkner)  :  You  said  that,  about 
these  checks,  you  said  you  left  them  in  the  office. 
Did  you  ever — before  you  left  the  office,  some  six 
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nioiitlis  oi-  more,  seven  months  before  you  left  llie 

ol'riee,  you  had  hrou,u,"lit  this  suit,  liadu't  you?  [294] 

A.     Yes. 

Q.  You  had  liled  this  libel  suit.  Well,  dul  you 
ever  take  any  steps  to  see  that  tliose  cheeks  would 
be  avaihible  foi'  this  suit  or  copies  of  them  o?-  some 
evidence  as  to  what  was  on  tliese  checks,  before 
you  left  the  office"? 

A,     I  didn't  think  tliey  were  relevant. 

Q.  You  didn't  think  they  were  relevant.  Now, 
liere  these  checks  were  made  out.  You  didn't  make 
any  attempt  at  all.  You  don't  know  today  the  names 
of  the  payees  ?  A.     No,  I  don't. 

Q.     Or  the  ])urposes  for  which  drawn? 

A.     No,  I  don't. 

Q.  And  you  never,  w^hile  you  were  there — you 
thought  those  checks  belonged  in  the  Highway 
Engineer's  Office  or  the  Treasurer's  Office? 

A.     The  Highway  Engineer's  Office. 

Q.  You  thought  they  l^elonged  in  the  Highway 
Engineer's  Office?  A.     Yes. 

Mr.  Faulkner:    That  is  all. 

Redirect  Examination 
ByMr.  Nesbett: 

Q.  Do  you  mean  to  say,  Mr.  Metcalf,  that  you 
can't  remember  tlie  names  of  the  payees  and  the 
amounts  and  the  dates  on  all  those  checks  [295] 
today?  A.     No.  I  didn't  write  the  checks. 

Mr.  Faulkner:     That  wasn't  the  question.    The 
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question  was  any  of  them — did  he  remember  the 

names  of  the  payees  on  any  of  them. 

Q.  (By  Mr.  Nesbett) :  Now,  Mr.  Metcalf,  as  a 
matter  of  fact,  Mr.  Faulkner  did  make  a  demand 
upon  us  to  produce  those  checks,  didn't  he? 

A.    Yes. 

Q.  And  you  had  been  out  of  office  since  April 
of  '52  at  that  time,  hadn't  you?  A.     Yes. 

Q.  '53;  pardon  me.  And,  nevertheless,  you  did 
make  an  effort  to  locate  those  checks,  didn^t  you? 

A.  Yes,  I  did;  after  I  got  this  notice  from  Mr. 
Faulkner. 

Q.     Because  he  requested  them  ?  A.     Yes. 

Q.  Now,  with  respect  to  the  primary,  while  Mr. 
Reed  had  no  opposition,  but  neither  did  you  have 
any  opposition?  A.     No. 

Q.     And  the  same  existed  in  the  general  election  ? 

A.     The  same  existed  in  the  general  election. 

Mr.  Nesbett:    That  is  all. 

Recross-Examination 

By  Mr.  Faulkner : 

Q.     Weren't  you  mistaken  about  that?    Didn't 
Anita  Garnick  [296]  run  against  him? 
A.     No,  sir.   No;  she  didn't  run. 
Q.     She  didn't  rim?  A.     No. 

Mr.  Faulkner:    That  is  all. 
The  Court:    That  is  all. 

(Witness  excused.) 
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(Whcrciipoii,  Toui-t  recessed  for  five  minutes, 
recuiiveiiiii^  as  per  recess,  w  itli  all  pai'ties  j)res- 
ent  as  liei'etofore  and  flic  jiii'v  all  pi'escnt  in 
tlie  box;  \v]iei'eu|)<)ii,  tlic  ti'ial  pi-oceeded  as 
follows:) 

HENRY   HODKN 
ealled  as  a  witness  on  Ix'half  of  the  plaintiffs,  being 
tirst  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Nesbett : 

Q.     Is  your  full  name  Henry  Roden — R-o-d-e-n? 

A.    Yes,  sir. 

Q.  How  long-  have  you  resided  in  Alaska,  Mr. 
Roden '? 

A.     Oh,  pretty  nearly  tifty-eight  years. 

Q.  And  what  was  your  business  or  occupation 
when  3^ou  first  came  to  Alaska? 

A.  I  came  to  Alaska  in  the  winter  of  1897  to 
'98  and  engaged  in  the  business  of  prospecting  and 
mining,  and  later  on,  after  having  engaged  in  that 
line  of  work  for  about  five  [297]  or  six  years  and 
while  continuing  in  it,  I  studied  law,  and  I  believe 
it  was  in  1906:  possibly  1907,  but  I  think  it  was 
1906,  when  I  was  admitted  to  practice  law  at  Fair- 
banks, Judge  Wickersham  being  on  the  bench. 

Q.     Judge  Wickersham?  A.     Yes. 

Q.  Was  Fairbanks  your  first  city  of  residence 
in  Alaska,  Mr.  Roden? 

A.  No.  I  had  resided  on  the  Y^ukon  River,  a 
short  time  at  Circle  Citv,  and  in  the  fall  of  '98  I 
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established  mj  home  at  a  town  called  Rampart  in 
those  days.  Rampart  was  an  important  settlement 
then  on  the  Yukon  River.  It  has  nearly  disappeared 
now.  And  I  didn't  go  to  Fairbanks  until  about  1904 
or  '05  and  there  engaged  in  mining  until  I  was,  as 
I  say,  admitted  to  practice  law. 

Q.  Mr.  Roden,  do  you  mind  telling  me  your 
present  age  ?  A.     My  present  age  ? 

Q.     Yes.  A.     I  am  eighty-one  years  old. 

Q.  Now,  how  long  did  you  reside  in  Fairbanks, 
Mr.  Roden? 

A.  I  resided  in  Fairbanks — well,  let  me  explain 
this.  A  few  years  after  I  was  admitted  to  practice 
law  I  was  appointed  Assistant  United  States  At- 
torney, and,  while  Fairbanks  was  my  headquarters, 
I  spent  a  good  deal  of  m}^  time  on  the  Yukon  River, 
and,  when  the  discoveries  were  [298]  made  at 
Iditarod,  the  chief  used  to  send  me  down  there  to 
attend  the  term  of  court  which  was  held  at  Ruby 
and  over  at  Iditarod  at  least  once  a  year,  but  Fair- 
banks, of  course,  was  my  headquarters  until  1912 
when  I  was  elected  to  the  Senate  of  the  first  Terri- 
torial Legislature  which  met  in  March,  1913.  The 
first  of  February,  1913.  I  resigned  my  position  as 
Assistant  United  States  Attorney  and  went  to 
Juneau  to  attend  the  first  session  of  the  Legislature. 
After  the  session  was  over  I  returned  to  the  Interior 
and  practiced  law  until  about  1920  when  I  came  to 
Juneau,  settled  in  Juneau,  and  engaged  in  the  prac- 
tice of  law  in  Juneau. 
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Q.  Were  yon,  Mr.  Rodcn,  elected  to  otlie]-  offices 
while  yon  residcni  in  Jnnean  i 

A.  Tn  in.Sf)  I  was  elected  from  this  division  to 
the  Senate  and  I  served  in  ^9?>y>  and  in  1937.  T  was 
again  elected  in  1938  and  served  in  1939  and  1941. 
In  1941  T  had  the  honor  of  being  President  of  the 
Senate.  In  1940  T  was  elected  Attorney  General, 
;  and  my  term  as  Attorney  General  commenced  on 
April  1,  1941.  I  served  ont  that  term,  and  then  went 
back  to  private  practice  until,  I  think  it  was,  in 
[  May,  1949,  when  the  defalcations  of  the  then  Treas- 
urer of  the  Territory  became  known,  I  was  ap- 
])ointed  to  serve  out  his  term.  In  1950  I  was  elected 
to  the  office  of  Treasurer.  At  that  time  my  Repub- 
lican friends  didn't  [299]  put  up  a  candidate  at  all. 
And  I  served  then  until  the  first  of  April  this  year. 

Q.     As  Treasurer'? 

A.     Yes,  sir;  as  Treasurer. 

Q.  The  defalcations  of  the  Treasurer  preceding 
you,  when  you  said  that  did  you  have  reference  to 
the  defalcations  or,  rather,  the  fact  or  embezzlement 
of  funds  by  Oscar  Olson? 

A.  I  mean  the  embezzlement  of  the  Teri'itorial 
funds  by  Oscar  Olson. 

Q.  Now,  Mr.  Roden,  as  Treasurer  of  the  Terri- 
tory you  were  automatically  a  member  of  the  Board 
known  as  the  Territorial  Board  of  Road  Commis- 
sioners, were  you  not?  A.     That  is  right. 

Q.  And  you  were  a  member  of  that  Board  and 
also  Treasurer  of  the  Territory  of  Alaska? 

A.    Yes. 
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Q.  When  that  Board  purchased  the  Ferry  Chil- 
koot,  were  you  not?  A.     Yes. 

Q.     Can  you  very  briefly 

Mr.  Nesbett:  Now,  your  Honor,  should  I  touch 
on  this?  I  notice  you  seemed  to  want  a  word  on  it. 

The  Court:  I  do  not  believe  that  there  is  any 
dispute  in  the  evidence  about  the  matter  of  the  pur- 
chase of  the  [300]  Chilkoot.  It  would  seem  only 
repetitious  and,  therefore,  may  be  avoided  unless 
you  believe  it  material. 

Mr.  Nesbett :  Very  well,  your  Honor,  I  will  skip 
it. 

Q.  (By  Mr.  Nesbett) :  Now,  Mr.  Roden,  after 
the  Territory  acquired  the  Periy  Chilkoot  were  any 
inconveniences,  with  respect  to  receipt  and  disburse- 
ment of  money  in  connection  with  the  operation 
of  the  ferry,  experienced? 

A.  Yes.  I  made  a  couple  of  trips  with  the  ferry 
myself,  and  I  saw  that  the  way  it  was  being  operated 
then  would  not  do,  and,  particularly,  when  the  ferry 
was  taken  to  Seattle — that  was  in  April,  if  I  re- 
member correctly,  in  1952 — to  put  a  new^  bottom  on 
it,  I  happened  to  be  in  Seattle,  and  Bob  Coughlin 
was  on  the  ship  of  course,  and  so  w^as  Steve  Homer. 
Coughlin  was  hurt.  I  don't  remember  just  exactly 
how  it  came  about,  but  anyhow  he  landed  in  the 
hospital  and  was  there  for  probably  ten  days  or  two 
weeks,  and  I  had  to  step  in  quite  a  little  and  assist 
Homer  to  cany  on  the  repairs  and  to  get  the  boat 
ready  to  get  her  back  up  here  for  the  1952  season. 

I  think  she  came  back  about,  oh,  it  must  have  been 
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in  Ma}',  and  it  was  then  early  in  Jnnc  wlicn  we  li.-ul 
this  ni('(>tinu  of  June  r)tli,  whicli  has  been  referred 
to  here,  wlicn  it  was  (U'tcrniined  that  the  i-cccipts 
i'runi  the  ferry  should  he  de])osited  in  a  fund  and 
that  Coui;hlin  as  our  agent  sliould  be  the  only  one 
wlio  eould  draw  on  tliose  funds.  [301] 

Q.  That  was,  as  a  matter  of  fact,  your  proposal 
at  that  meeting,  wasn't  it"? 

A.     It  was  my  proposal. 

Q.     And  was  that  proposal  and  plan  carried  out? 

A.     It  was. 

Q.  I  will  ask  you,  generally,  whether  or  not  that 
plan  succeeded? 

A.     I  think  that  plan  succeeded  very  well. 

Q.  Now,  I  will  ask  you  whether  or  not  the  At- 
torney Greneral  w^as  present  at  that  meeting  at  which 
this  plan  was  proposed?  A.     He  was. 

Q.  Did  he  offer  any  objection  or  make  any  state- 
ment in  connection  with  the  legality  of  the  method 
proposed?  A.     I  think  not. 

Q.  And  do  you  know  how  long  that  method  then 
of  handling  receipts  and  disbursements  was  used  by 
Coughlin  and  the  Board? 

A.  Practically  for  the  rest  of  the  season,  that 
'52  season. 

Q.  Do  you  know  whether  or  not  Mr.  Coughlin 
operated  that  ferry  in  the  seasons  subsequent  to 
1952? 

A.  Mr.  Coughlin  operated  the  ferry  all  of  the 
year  1953,  all  of  the  year  1954  and  in  the  year  1955 
up  until  about  the  first  day  of  May,  when  he  was 
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again  requested,  and  had  an  agreement  with  the 
Territor}^  to  operate  it  for  [302]  this  year  also,  but 
declined  to  do  so. 

Q.  Do  you  know  whether  or  not  Mr.  Coughlin, 
would  you  know  as  Treasurer,  Avhether  Mr.  Coughlin 
was  ever  approached  with  respect  to  any  shortages 
in  the  fund  with  respect  to  the  years  1952  and  '53? 

A.     I  am  quite  sure  he  was  not. 

Q.  Mr.  Roden,  do  you  recognize  Plaintiffs'  Ex- 
hibit No.  1,  the  front  page  of  the  Alaska  Juneau 
Empire?  A.     I  do. 

Q.  Or,  rather,  Daily  Alaska  Empire.  Will  you 
please  state  to  the  Court  and  the  jury  your  reaction 
upon  reading  the  items  outlined  on  that  page  in 
connection  with  the  Chilkoot  fund  and  the  headline 
in  black  type  which  reads  ''Bare  'Special'  Ferry 
Fund"? 

A.  Well,  sir,  it  is  pretty  difficult  to  explain  how 
I  felt.  First  I  was  angrj'^  and  then  I  was  sad  and 
sorry,  because  I  felt  that,  after  fifty-five  years  ip 
the  Territory  and  knowing  the  Empire  as  I  had 
known  it  and  its  operators,  I  did  not  deserve  that 
sort  of  treatment. 

Q.  I  will  ask  you  to  look  at  that  headline  again. 
''Bare  'Special'  Ferry  Fund,"  is  that  in  your  opin- 
ion a  true  and  accurate  job  of  setting  up  a  headline 
in  connection  with  the  following  context? 

A.     I  would  say  not. 

Q.     In  what  respect  is  it  not?  [303] 

A.  Well,  the  very  word  "Bare"  would  indicate 
that,  so  to  speak,  something  has  been  discovered 
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something-  has  been  uneovered;  sonicthiiiL;-  that  was 

hithlen;  sonietliinLi;  that  the  ucncral  piihlic  couldn't 

see. 

Q.  Was  that  tlic  Tact  in  (•(jiincctioii  witli  this 
fund?  A.     No. 

Q.     Was  there  anythin«i:  special  about  the  rund  .'' 

A.     Tliere  was  not. 

Q.  Now,  it  says  as  a  subheadline  ''Reeve  Raps 
Graft,  Corruption."  whieh  subheadline  a})i)ears  im- 
mediately above  the  photostatic  copy  of  a  check 
made  payable  to  Steve  Larsson  Homer,  dated  20 
August,  in  the  amount  of  $398.04.  What  was  your 
reaction  when  you  read  that  and  saw  the  position 
with  respect  to  the  check? 

A.  Well,  there  was  no  truth  in  the  statement, 
it  wasn't  true. 

Q.  Did  you  read  the  article  which  goes  wuth  the 
headline  "Reeve  Raps  Graft,  Corruption"  with 
a  picture  of  Bob  Reeve;  you  did,  didn't  you? 

xi.     Oh,  I  read  it;  yes. 

Q.  Does  that  article  mention  the  Chilkoot  fund 
in  any  respect?  A.     No. 

Q.     Or  this  check?  A.     No.  [304] 

Q.  Is  it  then  in  your  opinion,  just  considering 
the  position  of  the  headline  and  the  check,  is  it  the 
type  reporting  that  would  convey  the  right  im- 
])ression  to  a  reader  with  respect  to  the  fund  or 
Reeve's  activities  and  the  check? 

A.  Well,  I  think  the  position  of  the  check  was 
intended  to  influence  the  reader  and  to  indicate  that 
there  was  something  wrong  somewdiere. 
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Q.  The  subheadline  to  the  feature  article  reads 
in  rather  large  type  "Gruening,  Metcalf,  Roden 
Divert  'Chilkoot'  Cash  to  Private  Bank  Account." 
Is  that  a  true  and  accurate  job  of  reporting? 

A.  We  did  not  divert  any  money  to  any  private 
bank  account. 

Q.  Is  there  any  such  thing,  I  will  ask  yon,  as 
a  public  bank  account? 

A.  Well,  that  may  be  a  hard  question  to  answer. 
As  far  as  the  Territory  was  concerned,  we  had  an 
account  in  ever}^  bank  in  the  Territory. 

Q.  Well,  are  those  banks  all  private  banks? 
Were  they  not? 

A.  Some  of  them  are  private  banks;  some  of 
them  are — yes,  they  were  private  banks,  every  one 
of  them. 

Q.     Even  though  they  might  be  national  banks? 

A.  The}^  might  be  national  banks  but  they  are 
still  owned  by  private  parties. 

Q.  They  are  owned  by  private  citizens?  Are  they 
not?  A.     Yes.  [305] 

Q.  In  the  feature  article,  Paragraph  2,  there  is 
this  wording,  Mr.  Roden,  "Into  it,"  referring  to 
the  fund,  "have  gone  the  receipts  from  the  opera- 
tion of  the  ferry  which  was  purchased  by  the  Terri- 
toiy  in  May,  1951,  and  there  have  been  thousands 
of  dollars  of  illegal  receipts  and  disbursements  re- 
corded in  the  fund  to  date,  Moore  charged."  Is  that 
a  true  and  accurate  statement  of  the  fact? 

A.     No;  that  is  incorrect. 
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Q.  And  will  yon  explain  hriclly  wliy  yow  lliink 
it  is  incorrect  'i 

A.  The  money  was  pnt  in  tins  Inntl  Tor  a  j)ul)lic 
purpose.  It  was  put  into  the  fund  as  a  legal  propo- 
sition, a  pro])osition  sup])orted  by  tlie  Attorney 
General,  and  1  niyselF  liad  <;-i\'('n  the  niattei-  eon- 
siderabk'  study  from  the  legal  stand|)oint.  and  we 
Lad  a  i)erfect  right  to  create  this  land  and  put  a 
certain  sum  of  money  into  it  coming  fi-oni  a  cei'tain 
source. 

Q.     Thtm  is  that  statement  in  effect  false? 

A.     It  is  false ;  yes. 

Q.  Under  the  subheading  of  that  paragraph  in 
rather  bold  type,  rather,  the  subheading  "Illegal 
Payments,"  there  is  this  wording:  "The  'special 
fund,'  which  dates  back  to  early  last  year,  is  in 
the  B.  M.  Behrends  Bank"  and  so  forth.  Is  that 
a  false  statement? 

A.     Well,  it  is  incorrect  as  to  the  date.  [306] 

Q.     In  what  respect  ? 

A.  This  happened  a  year  later  than  the  article 
says  there. 

Q.  "Early  last  year"  would  refer  naturally 
to A.     1951 ;  early  in  1951. 

Q.  The  Territory  did  not  even  own  the  ferry 
then?  A.     No. 

Q.  Then  it  is  in  your  opinion  an  inaccurate 
report?  A.     Certainly. 

Q.  Mr.  Roden,  in  that  same  article  there  the 
fund  is  referred  to  in  Paragraph  3:  "After  learning 
of  the  unauthorized  account  late  last  month,  Auditor 
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Moore  and  Assistant  Attorney  General,  John  Di- 
mond"  and  so  fortli.  Is  that  an  unauthorized  ac- 
count in  your  opinion*?  A.     No,  sir.  ™ 

Q.  And  is  the  phrase  "the  unauthorized  ac- 
count" true  or  false  in  your  opinion? 

A.     Incorrect. 

Q.  And  then  the  next  paragraph  following :  ^ '  The 
case,"  it  reads  as  follows,  ''The  case  closely  parallels 
that  of  Oscar  Olson,  former  territorial  treasurer 
who  is  now  serving  a  prison  term  at  McNeil's 
Island  penitentiary  for  violating  the  law  in  the 
receipt  and  disbursement  of  public  funds."  What 
was  your  reaction  w^hen  you  read  that  paragraph, 
Mr.  Roden? 

A.  Well,  as  it  indicates  that,  if  our  action  fol- 
lowed ver}^  [307]  closely,  w^e  were  practically  ac- 
cused of  doing  the  same  thing  which  Oscar  Olson 
did,  namely,  stealing  the  money  from  the  Territory, 
actual  stealing  of  the  money  that  belonged  to  the 
Territory. 

Q.  Did  the  words  "closely  parallels"  cause  you 
to  form  that  opinion  ? 

A.  Well,  for  all  practical  purposes  the  reader 
would  say,  "Well,  they  stole  the  money,"  if  it 
closely  parallels  with  Oscar  Olson,  practically  the 
same,  closely  the  same,  almost  the  same. 

Q.  As  a  matter  of  fact,  you  succeeded  Mr.  Oscar 
Olson  as  Treasurer;  you  were  appointed  to  do  so, 
were  you  not?  A.    Yes,  sir. 

Q.  Do  you  know  the  method  by  which  Oscar 
Olson  accomplished  his  defalcations? 
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A.     In  a  general  way  I  do;  yes. 

Q.  Did  tlie  method  used  by  Osear  Olson  closely 
|taiallel  in  any  {'asliion  the  aets  that  yon,  as  a  mem- 
ber of  the  Board  of  Road  Commissionei's,  had  done? 

A.    Not  at  all. 

Q.     In  any  respect"?  A.     In  no  respect. 

Q.  You  had  occasion  to  go  over  tlic  defalcations 
in  the  office  immediately  after  he  left,  did  yon  not  ! 

A.  Yes.  As  I  say,  in  a  general  way.  I  didn't 
.  go  into  any  [308]  details.   I  know  what  he  did. 

Q.     The  phrase  in  that  same  column,  which  is  the 

inside  colnnni  of  the  feature  article,  refers  to  the 

action  of  the  Board  as  "side-tracking  the  money." 

I  Do  you  consider  that,  or  rather,  is  that  a  true  and 

accurate  report  of  the  action  of  the  Board"? 

A.     It  is  not  true. 

Q.     In  what  respect,  sir? 

A.     We  did  not  side-track  any  money. 

Q.  Now,  Mr.  Roden,  in  a  subsequent  paragra]jii 
in  the  same  inside  column  of  the  feature  article  the 
meeting  of  the  Board  at  w^hich  this  ferry  fund  was 
set  up  is  given  as  June  6,  1951;  is  that  accurate? 

A.     No. 

Q.    What  was  the  date? 

A.     It  was  in  June,  1952. 

Q.  Then  the  statement  is  inaccurate  by  one  year ; 
is  it  not?  A.     Yes. 

Q.  In  a  subsequent  paragi^aph  it  refers  to  the 
actions  of  the  Board  as  allowing  the  money  to  be 
handled  wdthout  the  knowledge  or  approval  of  the 
Auditor.    Is  that  accurate  reporting? 
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A.     The  Auditor  must  have  known  of  it. 

Q.     Why? 

A.  Because  up  to  a  certain  time  he  had  p?id  all 
the  bills  [309]  through  the  road  fund,  as  we  call 
it,  or  the  gas  tax  fund,  and  all  at  once  it  ceased, 
this  method  ceased.  As  the  "watchdog"  of  the 
Treasury,  as  the  Empire  calls  him,  he  must  have 
observed  that. 

Q.  Mr.  Roden,  in  the  last  paragraph  it  says  the 
fund  was  opened  in  the  name  of  '' Robert  E.  Cough- 
iin.''  Is  that  statement  correct?  A.     No. 

Q.     Why  not? 

A.  It  was  opened  in  the  name  of  ''Chilkoot 
Ferry  by  Robert  E.  Coughlin." 

Q.  Now,  have  you  read  this  article,  or  rather, 
this  editorial,  which  was  also  placed  on  the  front 
page,  entitled  "Start  Talking,  Boys"? 

A.     Yes;  I  have  read  it. 

Q-  What  was  your  reaction  on  reading  that  edi- 
torial, sir? 

A.  Well,  that  expression, ' '  Start  Talking,  Boys, ' ' 
reminded  me,  when  I  saw  the  United  States  Marshcil 
taking  out  the  prisoners  here  yesterday,  saying, 
"Come  on,  boys."  That  is  the  w^ay  to  address,  ap- 
parently, the  criminals  or  at  least  people  who  are 
accused  of  having  committed  a  crime,  and  that  is 
the  impression  I  got  then. 

Q.  Did  the  fact  that,  in  what  should  have  been 
a  dignified  editoiial,  the  Empire  referred  to  three 
of  the  highest  officials  of  the  Territory  as  "Boys" 
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strike  yon  as  a  [310]  fair  repoi't  or  comment  on  \hv 
fT^iven  situation  !  A.     I  would  not  tliink  so. 

j      Q.     In  that  editorial  the  statement  is  used  that 
*'the  money,"  referring:  to  the  fund,  ''whicli  slionld 
have  j^one  into  the  ii(»neral  fund."  Is  that  aeeurate, 
Mr.  Koden?  A.     No. 

Q.     Wliy? 

A.     "^I^ie  Attorney  General  was  of  the  opinion  that 
ii  it  was  not  necessary  that  it  .^o  into  the  general  fund, 
and  tliat  was  my  opinion  also. 

Q.     Your  opinion  was  based  upon  a  section  of 
the  Code  dealing  with  the  matter  of  monies  received 
I  from  licenses,  taxes,  fees,  and  otlier  monies;  was  it 
not? 

A.     Othei'  monies;  yes;  as  it  was  fully  explained 
in  the  communication  by  the  Attorney  General. 
!      Q.     In  a  rather  lengthy  opinion? 

A.  In  a  rather  lengthy  opinion  given  long  he- 
foi'e  this  transaction  took  place.  I  think  tliat  was 
given  in  December,  1951. 

Q.  That  editorial  also  refers  to  the  checks  on 
the  fund  as  being,  the  only  name  on  the  checks  as 
being  that  of  Robert  E.  Coughlin.  Is  that  strictly 
correct  and  accurate?  A.     No. 

Q.     In  w^hat   respect?   [311] 

A.  The  checks  are  all  signed  "Chilkoot  Ferry 
by  Robert  E.  Coughlin." 

Q.  Do  you  ever  recall  that  the  Empire  })rinted 
an  editorial  on  the  fi-ont  ])age  of  the  jjaper  ? 

A.     I  won't  ])e   positi\e  about  that.    They  may 
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iiave   done   it.    I   don't  know.    I   don't  recall   the 

occasion. 

Q.  In  the  next  to  the  last  paragraph  of  the  edi- 
toiial  it  reads  as  follows:  "But  this  is  a  case  where 
Gruenino;,  Roden  and  Metcalf  will  have  to  stand 
on  their  own  feet  and  explain  to  Alaskans  whether 
the  territorial  law  is  applicable  to  some  and  not  to 
others  or  whether  they  acted  in  complete  defiance  to 
the  law  in  the  belief  they  would  not  be  caught." 
Is  that,  Mr.  Roden,  a  fair  comment  and  accurate 
in  respect  to  the  situation  they  purported  to  deal 
with  or  comment  on? 

A.  No.  I  think  that  expression,  ''not  be  caught," 
is  false.  There  is  nothing  to  it.  There  was  nothing 
to  be  caught  for. 

Q.  Do  you  have  any  comment  to  make  on  the 
phrase  that  the  three  members,  Gruening,  Roden 
and  Metcalf,  are  going  to  have  to  stand  on  their 
feet  and  explain  to  Alaskans  % 

A.  Well,  as  far  as  that  is  concerned,  we  have 
nothing  to  explain.  Everything  was  self-evident 
and  could  be  easily  investigated. 

Q.  Now,  with  respect  to  the  last  paragraph: 
''Oscar  Olson  [312]  sits  today  in  his  prison  cell, 
dreaming  of  the  days  when  he  thought  territorial 
laws  were  only  for  the  underlings."  Is  that,  sir, 
strictly  accurate  or  anywhere  near  accurate  as  a 
comment  on  the  facts? 

A.  Oscar  Olson  sat  in  the  prison  cell  because  he 
stole  the  Territory's  money.  It  doesn't  matter  what 
he  thought.   That  is  what  he  was  in  prison  for. 
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Q.  Does  it  liave  any  coiniection  wliatsoever  witli 
the  acts  they  were  ])iir))()rtiii'^-  lo  i-cpoi't  or  inforni 
the  public  of? 

A.     No  siniihirity  l)et\v('('ii  the  transactions  at  all. 

Q.  Mr.  Roclen,  as  a  member  of  the  Territorial 
Uoard  of  Road  Commissioners,  were  you  ever  in- 
lormed  that  there  was  any  shortaj^e  in  tlie  monies 
li'ndled  hy  Robert  E.  Coughlin? 

A.  Well,  there  was  a  re])o]'L  came  out  at  one 
time,  and  I  talked  that  over  somewhat  with  the 
Attorney  General  in  the  most  casual  mannei*.  I  was 
never  asked  al)out  it  at  all  oi'  advised  of  anything' 
definite. 

Q.  Were  you,  as  a  member  of  the  Board,  asked 
to  take  any  action  in  comieetion  with  any  shortage? 

A.     No,  sir. 

Q.  Did  you  know  that  any  shortage  purportedly 
«)i'  might  have  existed*? 

A.     I  was  positive  there  was  no  shortage. 

Q.  Now^,  Mr.  Coughlin  continued  to  operate  the 
ferry  for  a  number  of  years  after  this  publication, 
did  he  not?  [313] 

A.  If  there  had  been  any  shortage — Coughlin 
^'on tinned  to  operate  the  ferry  after  Frank  Metcalf 
wont  out  of  office  and  the  new  Highway  Engineer 
came  into  office,  which  happened  on  April  1,  1933, 
and  Coughlin  operated  the  ferry  for  the  entire  bal- 
ance of  the  year,  that  is,  from  April,  1933,  to 

Q.     1953? 

The  Court:    A"ou  said  1933.  You  meant  1953? 

A.     Yes,  your  Honor;  1953.   When  the  Territory 
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paid  him  thousands  of  dollars  for  his  time.  Cough- 
lin  operated  the  ferry  through  the  entire  year  of 
1954,  and  the  Territory  paid  him  thousands  of  dol- 
lars for  his  time,  and  Coughlin  operated  and  was 
in  control  of  the  ferry  until  just  about  the  first 
da,y  of  May  this  year  when  he  again  was  requested 
by  the  Territory  to  operate  the  ferry  for  this  year, 
and  he  said,  "No.  I  don't  want  to  operate  it  any 
more."  If  he  had  owed  anything,  surely,  the  watch- 
dog of  the  Territory  wouldn't  have  paid  him  thou- 
sands upon  thousands  of  dollars. 

Q.  Mr.  Roden,  did  you  suifer  any  humiliation 
after  you  read  this  edition  of  the  Empire  of  Sep- 
tember 25th?  A.     Well,  in  a  way  I  did;  yes. 

Q.  Well,  will  you  explain  it  just  briefly  so  that 
the  Court  and  the  jur}^  will  understand? 

A.  Well,  I  am  getting  to  be  an  old  man,  and, 
as  I  said  [314]  before,  after  being  in  the  Territory 
at  that  time  55-56  yeai*s,  and  I  did  know  that  I 
had  built  up  a  pretty  good  reputation,  it  was  hu- 
miliating at  least  to  an  extent,  and  that  is  the  way 
I  felt  about  it. 

Q.  I  will  ask  you  whether  or  not  it  worried  you 
that  the  publication  was  made  and  circulated  all 
around  the  Territory  and  outside  the   Territorj'  .'* 

A.  Well,  to  be  frank  about  it,  it  didn't  worry 
me  very  much;  no.  I  knew  my  friends  wouldn't 
believe  it,  and  of  course  those  people,  who  didn't 
know  me,  they  might  form  an  opinion  of  course, 
naturally  would,  I  suppose. 

Q.     Can  you  state  whether  or  not  in  your  opinion 
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your  re})iitati()ii   in   Alaska  tlicn  lias  been  daniagod 

l)y  tliis  ])ul)lic'atiuii  .^  A.     I   piTsunic  it  has. 

Q,     Why  do  you  say  tliat,  sir  { 

A.  Well,  you  couldn't  come  to  any  other  con- 
chision.  If  you  say  a  man  is  a  thief,  it  certainly 
doesn't  enhance  liis  reputation. 

Q.  You  had  no  newspaper  to  print  a  denial,  did 
you,  and  give  it  the  same  circulation?  A.     No. 

Mr.  Nesbett :     No  further  questions. 

Cross-Examination 
By  Mr.  Faulkner: 

Q.  Mr.  Roden,  you  ki\ow  now  there  was  a  short- 
age, don't  youf  [315] 

A.  No;  there  isn't  a  shortage,  Mr.  Faulkner; 
there  can't  be. 

Q.     What  is  that? 

A.     There  can't  be  no  shortage. 

Q.     How  is  that? 

A.  The  Territory  surely  wouldn't  pay  Bob 
Coughlin  thousands  of  dollars  foi'  running  the  ferry 
if  h.e  owed  the  Territory  anything. 

Q.  That  wasn't  the  question.  If  funds  were  re- 
ceived and  no  account  made  of  their  being  received 
and  they  were  spent  by  somelDody  else  oi*  lost  on 
the  street,  there  could  be  a  shortage,  couldn't  there? 

A.  According  to  the  last  audit  made  on  March 
15,  1953,  by  the  Arthur  Anderson  Company,  I  pre- 
sume thev  had  all  the  checks  and  all   the  records 


422  Empire  Printing  Co.  vs. 

(Testimony  of  Henry  Roden.) 

present.  At  that  time  they  said  it  was  three  hundred 

and  some  cents  short. 

Q.     Three  hmidred  dollars'? 

A.  I  think  it  was  three  hundred  dollars  and 
some  cents  long-.  That  is  the  way  that  report  reads, 
lonp;  not  short. 

Q.  We  have  the  report.  But,  after  this  account 
was  closed  in  the  bank,  how  were  the  funds  han- 
dled then? 

A.     I  don't  know;  the  account  ncA^er  was  closed. 

Q.     Are  you  sure  of  that? 

A.     I  told  them  not  to  close  it. 

Q.  That  Chilkoot  Ferry  account  by  Robert  E. 
Coughlin  was  not  closed  ?  [316] 

A.  I  told  them  not  to  close  it.  That  is  what  I 
said. 

Q.     Did  you  ever  look  at  the  bank  ledger  sheets  ? 

A.     No. 

Q.  Did  you  check  into  that  before  you  came 
down  here  ?  A.     No. 

Q.  So  you  are  not  sure  then  whether  it  was 
closed  or  wasn't  closed? 

A.  I  am  not  positive  whether  the  bank  carried 
out  my  instructions  to  them. 

Q.  Now,  how  was  this  fund  handled  after  Neil 
Moore  went  to  the  bank  and  told  them  to  stop  the 
payments  out  of  the  account? 

A.  The  end  of  the  season  had  come,  and  the 
Highway  Engineer  made  another  application  to  the 
Attorney  General  for  his  opinion,  and  the  Attorney 
General  repeated  a,i>:am  that  the  special  account  was 
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jtci-rcctly  l(\i?:n1  aiul  could  he  paid  out  1)>'  tlu'  parties 
\\\\()  \)\\\  the  money  into  it.  'i'liat  ^vas  the  o])ini<)n 
ai':;iin  ol'  tlie  Attorney  Oeno]'al  tlie  second  time. 

Q.  Now,  ]et  me  ask  you  this.  Isn't  the  Attoi-ney 
(icueral,  you  are  talking  of,  Mr.  Williams  / 

A.    Yes. 

Q.     Didn't  the  Attorn(\v  General   in  Oetobei'  or 

•  Septem])er — T  don't  know  the  exact  date  ))ut  ris^ht 

after  this  i^nblication — write  an  o])inion  in   which 

he  said  that  tlie  fnnds  [317]  should  be  sent  to  the 

Treasurer  and  then   sent  to  the  Motor  Fuel   Tax 

\  Fund  and  paid  out  of  there  ? 

A.     No,  be  didn't. 

Q.     He  did  not  do  that?  A.     No. 

Q.     He  didn't  do  that? 

A.     T  know  that  opinion. 

Q.     Well,  it  was  jiublished,  wasn't  it? 

A.     I  beg  your  pardon? 

Q.     It  was  published  in  the  papers? 

A.     I  don't  know  wdiether  it  was  published  or  not. 

Q.  Well,  then,  that  is  the  way  it  was  handled 
after  that,  wasn't  it? 

A.     I  don't  know.    I  presume  so;  yes. 

Q.  So  that,  if  Coughlin  continued  on,  he  was 
continuing  on  under  a  diiferent  arrangement  when 
lie  continued  on  to  operate  the  ferry? 

A.    Well,  all  right,  let's  say  he  did;  yes. 

Q.  Now,  when  you  set  up  this  special  account, 
did  you  put  him  under  bond?  Did  he  ever  give  a 
bond  to  the  Territory? 

A.     It  wasn't  necessary  to  put  him  under  bond. 
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Q.     It  wasn't  necessary?  A.     No. 

Q.  Now,  you  said  that  this  fund,  that  there  is 
nothing  secret  about  it.  Was  any  publicity — did 
the  general  [318]  public  know  anything  about  that 
fund,  or  did  they  have  any  way  of  knowing  about 
it? 

A.  Well,  there  were  plenty  of  checks  drawn 
against  it.  I  guess  ever}^  business  man  in  South- 
eastern Alaska  knew^  about  it,  between  Yakutat  and 
Ketchikan. 

Q.  Well,  did  they  know  what  it  was  and  how 
it  came  about,  is  what  I  mean?  Did  they  have  any 
means  of  knowing  that?  A.     Yes. 

Q.    How? 

A.  All  the}^  had  to  do  was  go  and  ask  about  it 
and  find  out. 

Q.  I  know;  but,  without  asking  about  it,  was 
the  public  generally  informed  of  what  happened, 
imtil  the  Empire  came  out  mth  it  in  the  paper  ? 

A.  The  public  w^ouldn't  be  informed  about  any 
fund  that  belonged  to  the  Territory. 

Q.  And  there  is  nothing  much  in  the  Highway 
Engineer's  Report  giving  any  information,  is  there? 

A.  I  don't  know  what  is  in  the  Highwa}^  Engi- 
neer's Report. 

Q.     Well,  there  is  no  mention  of  it  at  all. 

A.  Well,  apparently;  you  read  from  it  this 
afternoon. 

Q.  Well,  I  mean  the  way  the  funds  were  han- 
dled.   There  is  no  mention  in  the  Highway  Engi- 
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nccr's  Report  as  to  llic  way  tliis   I'rrvy   fund   was 

li.nidlod,  so  tliat  tlic  public  didn't  know  it  ^ 

A.     The   gcuoral    |)ul)lic   doesn't    know    yet    liow 
lany  Territorial  ['519]  funds  are  liandled. 

Q.     Well,  don't  you  tliiid^  tliey  sliould ? 

A.  II*  they  want  to  find  out,  it  is  easy  to  find 
out;  they  can  ask  a])out  it. 

Q.     Well,    the    law    sets    up    a    nietliod,    Henry, 
doesn't  it? 
I     A.     Yes;  the  law  sets  up  a  method. 

Q.  And  the  law  prescri])es  it  should  go  into  the 
Treasury,  where  there  are  Territorial  funds'? 

A.  Oh,  no;  not  aceordinc;  to  the  opinion  ot  the 
Attorney  General,  they  shouldn't  go  in. 

Q.  Well,  I  know;  l>ut  you  are  a  lawyer  yourself; 
and  the  Court  is  not  bound  by  an  opinion  of  the 
Attorney  General.  Doesn't  the  law^  prescribe  the 
method  by  which   public  funds  shall  be  handled? 

A.  Certain  public  funds,  yes;  but  not  all  public 
funds. 

Q.  Well,  but  it  says  any  ])ublic  money  or  any 
money  in  wdiich  the  Territory,  or  any  funds  in 
which  the  Territory  or  any  county,  municipality 
or  subdivision  has  an  interest?  A.     No. 

Q.     Wouldn't  that  be  public  funds? 

A.     No.   They  need  not  go  into  the  general  fund, 
\Mr.   Faulkner.    You   are   a   lawyer  also,   and  yon 
know  it. 

I      Q.     No;  I  didn't  say  the  general  fund.    T  mean 
to  the  Treasury.  A.     No.  [320] 

Q.     Tt  doesn't  say  that? 
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Q.     It  wasn't  necessary?  A.     No. 

Q.  Now,  you  said  that  this  fund,  that  there  is 
nothing  secret  about  it.  AVas  any  publicity — did 
the  general  [318]  public  know  anything  about  that 
fund,  or  did  they  have  any  way  of  knomng  about 
it? 

A.  Well,  there  were  plenty  of  checks  drawn 
against  it.  I  guess  ever}"  lousiness  man  in  South- 
eastern Alaska  knew  about  it,  between  Yakutat  and 
Ketchikan. 

Q.  Well,  did  they  know  what  it  was  and  how 
it  came  about,  is  what  I  mean?  Did  they  have  any 
means  of  knowing  that?  A.     Yes. 

Q.     How? 

A.  All  they  had  to  do  was  go  and  ask  about  it 
and  find  out. 

Q.  I  know;  but,  ^^ithout  asking  about  it,  was 
the  public  generally  informed  of  what  happened, 
until  the  Empire  came  out  with  it  in  the  paper? 

A.  The  public  wouldn't  be  informed  about  any 
fund  that  belonged  to  the  Territory. 

Q.  And  there  is  nothing  much  in  the  Highway 
Engineer's  Report  gi^dng  any  information,  is  there? 

A.  I  don't  know  what  is  in  the  Highway  Engi- 
neer's Report. 

Q.     Well,  there  is  no  mention  of  it  at  all. 

A.  Well,  apparently;  you  read  from  it  this 
afternoon. 

Q.  Well,  I  mean  the  way  the  funds  were  han- 
dled.   There  is  no  mention  in  the  Highway  Engi- 
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neer's  R('])ort  as  to  llic  way  this   \'vvv\   fund  was 

liandled,  so  that  tlic  i)uhlic  didn't  l^now  it? 

A.  Tlic  ,u,(>neral  i)nl)li('  doesn't  know  yet  how 
any  Territorial  [^319]  funds  ai-e  liandled. 

Q.     Well,  don't  you  thiidc  they  should? 

A.  If  they  want  to  find  out,  it  is  easy  to  find 
out ;  they  can  ask  about  it. 

Q.  Well,  the  law  sets  up  a  metliod,  Henry, 
doesn't  it? 

1A.     Yes;  the  law  sets  up  a  method. 
Q.     And  the  law  prescribes  it  should  go  into  the 
'Treasury,  where  there  are  Territorial  funds? 

A.  Oh,  no;  not  according"  to  the  opinion  of  the 
Attorney  General,  they  shouldn't  go  in. 

Q.  Well,  I  know;  but  you  are  a  lawyer  yourself; 
and  the  Court  is  not  bound  by  an  opinion  of  the 
Attorney  General.  Doesn't  the  law  prescribe  the 
method  by  which   public  funds  shall  be  handled? 

A.  Certain  public  funds,  yes;  but  not  all  public 
funds. 

Q.  Well,  but  it  says  any  })ublic  money  or  aiiN' 
money  in  which  the  Territory,  or  any  funds  in 
which  the  Territory  or  any  county,  municipality 
or  subdivision  has  an  interest?  A.     No. 

Q.     Wouldn't  that  be  public  funds? 

A.  No.  They  need  not  go  into  the  general  fund, 
Mr.  Faulkner.  You  are  a  lawyer  also,  and  you 
know  it. 

Q.  No;  I  didn't  say  the  general  fund.  T  mean 
to  the  Treasury.  A.     No.  [320] 

Q.     It  doesn't  say  that? 
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A.     No.   It  happens  every  day. 

Q.     That  it  must  be  paid  over  to  the  Treasury? 

A.  Transactions  that  don't  go  through  the  Treas- 
urer's Office  happen  every  day  pretty  near. 

Q.     What  is  that? 

A.  Transactions  where  money  is  taken  in  by  a 
pu]:)]ic  officer  don't  go  through  the  Treasurer's  De- 
partment at  all. 

Q.     Wliat  is  that? 

A.     What  is  that?   Well,  I  mil  give  you  an  ex- 
ample.   For  example,  a  delinquent  father  who  has 
a  child  in  a  foster  home,  the  Department  of  Wel- 
fare goes  after  him  and  says,  ''Here,  you  have  goL 
to  pay  that  foster  home,  say,  fifty  dollars  a  month.  "1 
Well,  he  hums  and  haws  around  for  a  while  and  he| 
says,  "I  will  pay  you  that  fifty  dollars  but  I  won' 
pay  it  to  the  foster  home."   And  the  Welfare  De-1 
partment,  they  accept  fifty  dollars,  and  the  Treas- 
urer never  knows  it,  and  turns  it  over  to  the  foster 
home.    I  will  give  you  another  illustration  if  you 
want  me  to.   A  man  dies,  and  there  is  no  money  h 
his  estate,  and  under  the  Social  Security  Law  the" 
Federal   Government   pays   for   the   funeral.     The 
Federal  Govermnent  pays  for  the  funeral  to  the 
parties  who  pay  for  it.    The   undertaker  has   no 
money  to  bury  the  man,  and  he  says,  ''I  must  have 
money  to  buy  the  coffin. ' '  All  right ;  so  the  Welfare 
Department  [321]  goes  and  says,  ''All  right.    We 
will  pay  you;  we  will  pay  the  man  that  paid  for 
the  funeral, ' '  and  then,  when  the  money  comes  from 
the  Federal  GoA^ernment,  it  doesn't  go  through  the 
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Treasurer's  Office;  it  goes  directly  to  the  i)eoj[;le  to 

wliom  the  Welfare  r)e])artnuMit  advanced  tlie  money. 

Q.  Well,  that  is  not  hardly  in  the  nature  of 
public  funds  that 

A.  It  is  in  the  same  way  it  was  with  the  ferry 
fund;  it  was  not  pu))lic  money  in  the  sense  that  it 
had  to  g'o  through  the  Treasurer's  Office. 

Q.  Of  course  this  is  more  or  less  argument. 
What  authority  did  the  Board  of  Road  Commis- 
sioners Iiave  in  the  first  place  to  purchase  the  Chil- 
koot  Ferry  and  to  operate  it? 

Mr.  Nesbett:  Now,  your  Honor,  I  didn't  go  into 
that. 

The  Court:  1  Iiad  understood  that  there  was  no 
question  about  the  authority  of  the  Board  to  pur- 
chase this  ferry. 

Mr.  Faulkner:  Oh,  yes,  there  is.  There  is  no 
law  in  the  Territory  that  authorizes  that. 

The  Court:  It  was  admitted  in  the  pleadings, 
wasn't  it,  counsel? 

Mr.  Faulkner:  They  purchased  it,  yes;  but 
under  wdiat  authority?  How  did  they  do  it?  How 
did  they  set  up  this  fund? 

The  Court:     May  I  see  the  complaint  here? 

Mr.  Faulkner:  I  think  the  fact  that  they  pur- 
chased it  [322]  is  admitted,  your  Honor,  but  I  don't 
think  the  authority 

The  Court:  I  think  the  fact  that  it  was  legally 
purchased  is  admitted. 

Mr.  Faulkner:  I  don't  think  so,  your  Honor.  I 
might  be  mistaken. 
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The  Court:  Just  a  moment.  Paragraph  IV  of 
the  amended  complaint  of  the  plaintiifs — the  same 
is  true  in  each  case — recites — that  before  the  com- 
mission of  acts  by  defendant  hereinafter  complained 
of  the  said  Frank  Metcalf,  Gruening,  and  so  on, 
comprising  the  Board  of  Territorial  Road  Com- 
missioners, purchased  and  acquired  for  and  on  be- 
half of  the  Territory  the  Motor  Vessel  Chilkoot 
and  caused  the  same  to  be  operated  upon  the  waters 
of  Southeastern  Alaska. 

Mr.  Faulkner:     I  think  we  admit  that. 

The  Court:  O.K.;  fine — for  the  transportation 
of  passengers  and  carrying  freight — purchased  and 
acquired  for  and  on  behalf  of  the  Territory — and 
caused  to  he  operated — in  order  to  operate  the 
vessel  it  became  necessary  to  employ  seafaring  men, 
and  so  on.  The  costs  and  expenses  thus  incurred 
were  paid  in  part  by  the  Board  out  of  revenues  | 
earned  from  the  vessel. 

That  is  admitted  in  your  answer. 

Mr.  Faulkner:  That  is  right,  but  it  is  not  ad- 
mitted that  they  had  any  legal  authority  to  pur- 
chase it,  because  they  didn't.  [323] 

The  Court:  Well,  this  is  the  first  time  that  the 
Court  has  been  aware  that  there  is  any  such  issue  as 
to  the  legal  authority  to  purchase  it,  and  we  will 
hold  it  is  not  relevant  here.  This  case  involves  not 
the  purchase  of  any  vessel  but  it  involves  the  oper- 
ation of  the  vessel,  and  it  certainly  is  not  relevant, 
and  I  will  sustain  objection  to  that  question.    We 
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will  fxet  so  far  afield  tliat  no  one  ^viIl   know  wliat 

tliis  case  is  all  ahont. 

Mr.  Faulkner:  Well,  but,  your  Honor,  the  thing 
T  am  driving  at  is  what  are  public  funds  and  what 
are  not.  Does  the  Territory  have  any  interest  in 
these  funds,  or  are  they  just  to  be  handled  by  some 
unauthorized  person  without  bond. 

Thv  Court:  Well,  I  hold  any  evidence  relating 
to  the  purchase  of  this  vessel  is  not  relevant  here. 

Mr.  Faulkner:     Well,  if  the  Court  rules  that 

The  Court:    Yes,  sir. 

Mr.  Faulkner:  I  will  take  an  exception  to  the 
Court's  ruling.  Pardon  me  just  a  minute,  your 
Honor.   I  think  that  is  all. 

(Whereupon,  the  trial  was  adjourned  until 
10:00  o'clock  a.m.,  November  17,  1955,  and  re- 
sumed as  per  adjournment,  with  all  parties 
present  as  heretofore  and  the  jury  all  present 
in  the  box;  whereupon  the  trial  proceeded  as 
follows :) 

The  Court:  Before  proceeding — Mr.  Faulkner, 
on  the  matter  of  the  question  asked  the  witness  just 
before  [324]  adjournment  yesterday,  to  which  ob- 
jection of  the  plaintiffs  was  sustained,  I  did  not 
mean  to  cut  you  short  on  that.  It  occurred  to  me, 
if  you  desire  to  be  heard  on  that  point  and  you 
deem  it  material,  the  Court  will  be  glad  to  hear 
from  you  further  on  it.  It  occurred  to  me  after- 
Avards  that  I  possibly  did  not  give  you  an  oppor- 
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tunity  to  be  heard  upon  it,  and,  if  you  care  to,  we 
will  excuse  the  jury  and  take  up  that  matter. 

Mr.  FauUoier:  That  vras  the  matter  of  the 
legality  of  the  purchase  of  the  ferry? 

The  Court:  Yes.  Of  course,  in  this  particular 
instance,  there  is  another  objection,  which  I  failed, 
I  think,  to  state,  which  I  had  in  mind,  that  it  would 
not  i)e  proper  cross-examination  because  we  pre- 
cluded the  plaintiffs  from  examining  the  witness  on 
the  same  subject.  However,  if  you  were  permitted 
to  go  into  it,  then  we  would  have  to  permit  the 
plaintiffs  to  reopen  his  examination  of  the  witness, 
but,  if  you  wish  to  be  heard  upon  it,  why,  I  will  l:-e 
pleased  to  hear  from  you  furthei'. 

Mr.  Faulkner:  Well,  I  would  like,  your  Honor, 
to  state  m.y  position  on  it. 

The  Court:  Well,  possibly  we  should  excuse 
the  jury  then,  because  it  is  not  the  purpose  of  the 
Court  to  exclude  either  party  from  anything  which 
is  actually  relevant  here. 

Ladies  and  gentlemen,  would  you  just  retire  [325] 
for  just  a  few  moments  then  while  we  discuss  an- 
other matter  of  law? 

(Whereupon  the  jury  retired  from  the  court- 
room.) 

Mr.  Faulkner:  If  the  Court  please — well,  excuse 
me  just  a  mimite.    I  think  I  have  something  here. 

This  matter  came  before  the  Court  once  before, 
your  Honor,  this  Court,  but  the  matter  was  decided 
on  another  point,  and  the  Court  didn't  rule  on  this 
i:)articular  point.  This  came  up  in  a  libel  case,  not 
this  kind  of  libel  case,  but  a  libel  of  a  vessel,  libel 
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of  ihc  Cliilkoot,  niu]  tlic  vessel  was  libeled,  niul  the 
AttoTiiey  GeiioT'nl  claimed  that  the  vessel  was  opeT- 
ated  by  the  TcM'ritorv,  owned  and  operated  by  t/ie 
Territory,  and  therefore  not  snbjeet  to  li])el. 

Well,  T  liad  two  <;roiinds  in  opposition  to  tbat 
claim.  One  was  that  the  vessel  was  at  the  time  of 
the  seizure  chartered;  and  the  otlier  one  was  that 
the  Teri'itory  had  no  authority  to  (^n^ac^e  in  the 
ferry  business,  and  that  is  what  T  Avould  present 
to  the  Court  very  briefly. 

Now,  the  Court  under  Judo-e  Folta  held  that, 
since  the  ferry  was  cliartered,  it  was  not  at  that 
time  an  instrumentality  of  the  Territory  and  was 
subject  to  libel,  and,  therefore,  our  libel  action  was 
covered,  and  that  case  was  later  on  settled  between 
the  Territory  and  the  libelant,  so  that  it  never  came 
to  actual  trial,  except  the  legal  points  were  passed 
upon  there. 

Now,  the  point  I  wish  to  make  is  that  our  statute 
on  [326]  ferries  is  found  in  Sections  41-4-1  a.nd  41- 
4-13  of  the  Alaska  Compiled  Laws.  Those  sections 
provide  that  the  commissioners,  the  United  States 
Commissioners,  may  issue  licenses  to  persons  to 
operate  ferries  on  lakes  and  rivers.  The  statute 
expressly  provides  that  nothing-  in  the  statute  shall 
l)e  held  to  authorize  a  license — I  think  that  is  the 
way  it  reads ;  I  am  not  quite  sure ;  your  Honor  has 
the  statute  there — a  license  to  be  issued  for  the 
operation  of  a  ferry  on  an  arm  of  the  sea  or  a  bay. 
So  based  upon  that — then  the  statute  goes  on  to 
provide  for  license  fees  and  regulations  for  fei'rie  ^ 
by  the  United  States  Commissioners  who  issue  the 
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licenses,  who  are  permitted  to  make  rates  and  to 
change  them  from  time  to  time,  and  then  the 
statute  conchides  with  that  language,  that  nothing 
herein  shall  be  considered  to  authorize  the  oper- 
ation of  a  feriy  on  a  bay  or  an  arm  of  the  sea.  I 
think  that  is  the  exact  langTiage. 

Now,  the  Territory  at  that  time  argued  that  this 
feriy  was  purchased  and  operated  under  the  author- 
ity of  the  Board  of  Road  Commissioners  because 
of  the  statute  which  gives  them  the  right  to  build 
highways  and  to  cooperate  with  Federal  agencies 
in  the  building  and  maintenance  of  highways,  and 
that  statute  says  also  in  the  building  and  repair 
of  not  only  roads  but  ferries,  and  there  are  ferries, 
as  your  Honor  may  know,  across  rivers  where  high- 
ways extend  on  both  sides  of  the  river.  [327] 

Now,  I  argued  there  and  I  submit  again  that  this 
was  not  or  could  not  be  authorized  as  a  link  in  a 
highway  system,  because  a  ferry  operated  between  j 
Haines  and  Juneau  came  from  a  highway  system 
to  a  place  which  was  not  on  the  highway  system 
and  not  connected  in  any  way  with  it. 

The  Court:     Well,  counsel,  I  dislike  to  interrupt  1 
you,  but  here  is  the  point  we  have  in  mind.   Where  | 
is  there  any  issue  in  this  case  in  which  the  Court  | 
may  be  called  upon  to  hear  or  determine  any  ques-i 
tion   of  the   legality   of  the   purchase   or   original 
operation  of  this  ferry?    It  is  a  purely  collateral 
matter;  and  here  is  our  position.    There  is  onlyi 
one  issue  here,  and  that  is  the  matter  arising  about  ■ 
this  Chilkoot  Ferry  fund  which  was  set  up  in  June 
of  1952  sometime  after  the  ferry  was  purchased 
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and  ])ut  into  ()])('ratioii,  and  tlio  question  of  whether 
()!•  not  tlio  ])Ti])lication  is  liljcloiis  and,  especially  in 
this  respect,  as  to  wliether  the  publication  is  true. 
Now,  T  find  no  reference  whatever  in  the  publica- 
tion, wliicli  is  in  issue  here,  in  the  Empire  as  to — 
relatinj;-  to  the  original  purchase  or  the  illegality 
of  the  operation  of  the  ferry.  It  is  only  the  illegal- 
ity of  the  fund. 

Mr.  Faulkner:  Tliat  is  right,  your  Honor:  T 
am  not  so  confident  that  I  am  correct  about  this.  I 
will  be  frank  to  tell  the  Court  that  it  does  seem  like 
a  collateral  issue.  The  purpose  I  had  in  asking  tliis 
question  was  to  bring  out  that  this  ferry  was  oper- 
ated without  authority  of  law — it  was  [328]  pur- 
chased without  authority  of  law  and  operated  with- 
out authority  of  law,  and  that  the  whole  ari*ange- 
nient,  as  the  minutes  of  the  meeting  say,  was  to 
operate  this  as  a  private  enterprise;  the  minutes 
which  were  introduced  here  yesterday  show  that 
they  determined  to  operate  it  as  a  private  enter- 
prise. Now,  having  done  that,  then  they  base  their 
authority  for  setting  up  this  ferry  fund  on  expedi- 
ency^ and,  as  they  claim,  necessity.  Now,  that  does 
enter  into  the  case,  and  it  may  be  purely  collateral. 
I  don't  like  to  take  up  the  Court's  time  with  it, 
and  I  don't  think  it  is  too  important,  but  I  tried 
to  get  it  in  for  that  reason,  to  show  that  they  pur- 
chased it  with  no  authority  at  all,  and,  even  if  they 
acted  under  the  very  best  motives,  which  I  am  sure 
they  did,  in  buying  it,  they  then  found  that,  having 
no  authority  of  law,  they  had  to  set  this  up  as  a 
private  enterprise  and  operate  it  as  a  private  enter- 
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prise  i)iit  ^^ith  public  fmids,  and  then  they  set  up 
this  arrangement  for  having-  the  funds  all  in  the 
name  of  someone  who  was  not  a  Territorial  official. 
Now,  that  is  the  point  I  had,  vour  Honor,  but,  as  I 
say.  I  don't  like  to  take  too  much  time,  and  it  isn't 
too  important,  but  I  just  felt  that  that  e^-idence 
was  admissible  and  then  I  could  argue  on  it  to  the 
jury. 

The  Court:  AYell,  Mr.  Faulkner,  to  me  it  isn't 
too  much  a  matter  of  time,  but  the  matter  of  con- 
fusing the  jury  on  a  collateral  issue.  If  we  go  into 
a  matter  which  is  purely  and  wholly  collateral,  we 
merely  confuse  the  issues  before  the  [329]  jury 
rather  than  clarify  them,  and  we  would  be  required 
to  try  a  matter  here  which  is  not  before  the  Court 
at  aD. 

Mr.  Faulkner:  I  think  the  issues  can  be  stated 
and  raised  here  without  that,  your  Honor,  and  I  i 
am  very  ^lad  to  have  the  Court's  ruling  on  it.  be- 
cause I  had  thought  that  it  was  permissible  and  I 
would  have  had  to  ask  you  later  on  whether  it  could 
be  used  in  argiunent,  so,  if  the  Court  holds  that 
way,  it  is  quite  satisfactory. 

The  Court :  Sad  there  been  any  mention  in  the  i 
imblished  article,  any  criticism  in  the  published 
article,  in  rea'ard  to  the  original  purchase  or  tb 
illegality  of  the  purchase,  then  I  think  it  would 
be  in  issue  here,  but  I  am  miable  to  find  any.  The 
article  purely  related  to  this  operating  fmid,  the 
Chilkoot  Ferry  fimd.  So,  I  must  adliere  then  to 
the  former  ruling 
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Mr.  Faulkner:  Very  well.  Wo  will  not  continue 
to  cvo  into  that  any  further. 

The   Court:     as    the   e\idenee    is    ii'Tolevant. 

^'ou  may  call  in  the  jury. 

(Whereupon  the  jury  returned  and  all  took 
their  places  in  the  jury  box.) 

The  Court:  We  will  proceed  then  with  the  trial 
■)f  this  action.  Were  you  finished  with  the  cross- 
examination  of  Mr.  Roden? 

Mv.  Faulkner:  Yes.  I  think  Mr.  Nesbett  wanted 
to  [330]  call  him  again. 

The  Court:     He  may  be  called, 
p     Mr.  Nesbett:     I  liad  thought  I  would,  prior  to 
Court  convening,  but  I  have  changed  my  mind,  your 
Honor.   We  rest  our  case  in  chief. 

The  Court:     The  plaintiff  rests. 
IL     Mr.  Faulkner:     If  the  Court  please,  we  can  go 
on  with  the  defense  ? 

The  Court :     Yes. 


r 


Defendant's  Case 


Mr.  Faulkner:  I  would  like  to  call  Mr.  Daum. 
I  think  he  is  do^^Tistairs. 

The  Court:  Would  you  call  him  then?  (Ad- 
dressing the  bailiff.) 

Mr.  Faulkner:  Perhaps,  while  we  are  waiting 
for  Mr.  Daum,  I  have  some  exhibits  that  I  vrould 
like  to  offer,  and  the  first  one  is  a  report  of  Arthur 
Anderson  Company,  a  portion  of  a  report  of  Arthur 
Anderson  Company,  upon  the  receipts  and  disburse- 
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ments  of  the  ferry  for  the  biennium  1951  and  '52. 
This  is  a  certified  copy,  certified  by  the  Auditor 
of  the  Territory,  who  has  the  official  records  of 
funds  received  and 

Mr.  Kay:    We  have  no  objection. 

The  Court:     The  exhibit  may  be  admitted.  [331] 

Mr.  Kay:  Your  Honor,  may  I  state — I  perhaps 
shouldn't  have  been  so  fast — we  do  object  to  it  on 
the  ground  of  relevancy;  it  seems  to  be  totally  ir- 
relevant. 

The  Court:  Well,  we  determined  that  subject 
yesterday,  and  upon  the  assurance  of  counsel  and 
the  statement  that  it  does  cover  the  period,  all  of 
1951  and  1952 — isn't  that  correct,  Mr.  Faulkner? 

Mr.  Faulkner:     That  is  right. 

The  Court:  It  may  be  relevant  and  may  be  ad- 
mitted then. 

The  Clerk:     This  will  be  C. 

Mr.  Faulkner:     C  was  the  Ehrendreich  report. 

The  Clerk:     This  will  be  D. 

Mr.  Faulkner:  No.  D  is  the  Highway  Engineer's 
Report,  printed  report. 

The  Court:     Exhibit  E  then. 

The  Clerk:  I  haven't  had  a  chance  to  straighten 
these  out  this  morning.  Yes ;  here  they  are.  This  is  E. 

Mr.  Faulkner:  Xext  I  should  like  to  introduce 
the  certificate  of  the  Treasurer  of  the  Territory, 
Hugh  J.  Wade,  dated  October  26th,  imder  the  seal 
of  his  office,  stating  that  there  are  no  cancelled 
checks  of  the  Chilkoot  Ferry  on  file  at  his  office. 
I  want  to  introduce  these,  your  Honor,  to  show  what 
effort  was  made  to  find  these  checks.  They  might 
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have  been  in  the  Auditor's  Office  or  the  Treasurer's 
Office  or  the  [332]  Highway  Engineer's  Office,  and  T 
want  to  sliow  tliaf  tlicy  arc  nol  in  aiiy  one  of*  those 
offices. 

The  (\)ui't:  The  certificate  may  be  a(hnitted  in 
e\  idence. 

The  Clerk:     Exhibit  F. 

Mr.  Faulkner :  The  next  is  a  certificate  of  Irving 
.1.  Keed,  or  Irving  Reed,  the  Higliway  Engineer, 
sliowing  that  no  checks  have  been  found  in  his  office 
after  a  search,  and  tliis  is  certified  and  sigTied  by 
Mr.  Reed  j\nd  certified — attested  to  by  the  Secretary 
of  Alaska. 

The  Clerk:     Exhibit  G. 

The  Court:     Anj^  objection? 

Mr.  Kay:  I  think  both  of  these  are  completely 
irrelevant,  but,  since  they  have  been  passed  upon  in 
effect,  we  have  no  objection. 

The  Court:     The  exhibit  may  be  admitted  then. 

Mr.  Faulkner:  We  next  offer  the  certificate  of 
John  A.  McKimiey,  Director  of  Finance,  who  suc- 
ceeded to  the  Office  of  the  Auditor,  dated  October  26, 
1955,  showing  that  after  diligent  search  no  can- 
celled checks  on  the  Chilkoot  Ferry  fund  can  be 
found  in  his  office. 

Mr.  Kay:     Same  objection. 

The  Court :     The  same  ruling.  It  may  be  admitted. 

The  Clerk:     Defendant's  Exhibit  H. 

Mr.  Faulkner:  I  next  offer  the  certificate  of 
the  [333]  Highway  Engineer,  Irving  Reed,  signed 
by  the  Administrative  Assistant,  Thelma  Zenger, 
that  there  is  no  bond  of  Robert  E.  Coughlin  in  con- 
nection with  the  operation  of  the  Chilkoot  Ferry  on 
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file  in  the  Office  of  the  Highway  Engineer,  and  this 
certificate  is 

Did  I  give  you  a  copy  of  that  ? 

Mr.  Kay:     No. 

Mr.  Faulkner:  I  will.  This  certificate  is  attested 
by  the  Secretary  of  Alaska. 

Mr.  Kay:  It  is  totally  irrelevant,  and  I  don't 
think  there  was  any  testimony  put  in,  or  that  anj 
attempt  was  made  to,  that  Coughlin  was  under  bond. 

The  Court:  Well,  it  has  been  admitted,  I  think, 
by  Mr.  Metcalf. 

Mr.  Faulkner:  No;  my  recollection  is  that  he 
said  he  didn't  know. 

The  Court:     That  may  be  true. 

Mr.  Faulkner:  Yes,  I  think  so,  your  Honor.  I 
might  be  mistaken  about  that. 

The  Court :  The  relevancy  is  doubtful,  but  it  may 
be  admitted  if  you  believe  it  has  been. 

The  Clerk:     Defendant's  I. 

Mr.  Faulkner:  I  next  want  to  introduce  on  be- 
half of  the  defendant 

Mr.  Nesbett:  Pardon  me.  I  didn't  get  a  copy  of 
''I."  [334]  What-was  that  please  f 

Mr.  Faulkner:  That  is  the  one  I  just  brought 
you;  that  there  was  no  bond  in  the  Highway  En- 
gineer's Office. 

I  will  next  offer  a  certificed  copy  of  the  Judgment 
and  Commitment  of  Oscar  G.  Olson,  certified  by  the 
Clerk  of  this  Court. 

The  Court:  I  assume  there  would  be  no  objec- 
tion? 

Mr.  Kav:     No  objection. 
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The  Court:     It  may  be  a<linitted. 
The  Clork:     Exhibit  J. 

Mr.  Fjiiilkiier:     Now,  if  tlie  Court  please,  I  would 
like  to  call  Mr.  Daum. 

JACK  D.  DAUM 

called   as   a   witness   on   behalf   of   the    defendant, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Kxamination 
By  Mr.  Faulkner: 

Q.     Mr.  Dauni,  will  you  ])lease  state  youi-  name? 

A.     Jack  D.  Daum. 

Q.     Where  do  you  live,  Mr.  Daum? 

A.     I  live  in  Anchorage. 

Q.     And  how^  long  have  you  lived  in  Anchorage? 

A.     Since  January  of  last  year. 

Q.     What  is  your  occupation? 

A.     I  am  a  newspaperman.  [335] 

The  Court:     Pardon  me.  Is  that  D-a-u-m? 

A.     Yes,  sir. 

Q.  (By  Mr.  FauUmer)  :  How  long  have  you 
been  engaged  in  that  work  ?  A.     Since  1949. 

Q.     Where?  A.     Well,  actually 

Q.     Where  and  in  what  capacity? 

A.  Well,  I  have  been  in  newspaper  work  actually 
since  high  school.  I  was  editor  of  my  high  school 
paper,  and  in  the  Army  I  was  correspondent  for 
Tank  newspaper,  and,  when  I  got  out  of  the  Army 
in  '45,  I  worked  in  Midland,  California  for  the  U.  S. 
Gypsum  Company  in  the  capacity  of  cost  accountant 
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and  I  put  out  a  company  newspaper  there  for  fl\v 
employees.  That  was  in  '45  and  '6.  Then  in  '46  and 
7  in  the  winter  I  was  attending  the  University  of 
AYashington  and  worked  on  the  student  paper  there, 
and  in  '47  and  '48  I  was  attending  the  University  of 
Alaska  and  was  editor  of  the  student  paper,  the 
Polar  Star.  Well,  in  '47  also,  prior  to  entering  col- 
lege, I  worked  for  the  Birch,  Johnson  &  Lytle  Con- 
struction Company  as  assistant  camp  manager  and 
published  an  employee  newspaper  at  Eielson  Air 
Force  Base,  and  in  '49  after  leaving  the  University 
of  Alaska  I  went  to  work  for  the  Daily  News  Miner 
as  a  reporter.  [336] 

Q.     Where? 

A.  In  Fairbanks;  and  worked  there  '49,  '50, 
imtil  January  of  '51,  at  which  time  I  was  city  editor 
of  the  News  Miner,  and  in  "51  I  went  out  to  the 
AVashingion.  D.  C,  Times  Herald,  where  I  worked 
as  editorial  writer  for  six  months  and  general  as- 
signment reporter  for  a  year,  until  September  of 
'52,  at  which  time  I  came  back  to  Alaska  as  reporter 
for  the  Daily  Alaska  Empire,  and  I  left  there  in 
June  of  '53  to  return  to  Fairbanks,  and  subse- 
quently w^ent  to  work  for  the  Alaska  Railroad  as 
publicity  agent. 

Q.     And  is  that  what  you  are  doing  now? 

A.  I  am  presently  employed  at  the  Alaska  Rail- 
road. 

Q.  About  when  did  you  come  to  work  for  the 
Alaska  Daily  Empire  in  1952? 

A.     About  September  9th  or  10th  of  '52. 
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Q.  Of  1952.  Now,  tliero  has  been  introdnced  here 
a  lu  \vs})ai)ei-,  a  copy  ol'  the  Daily  Alaska  Empire 
for  Septeinher  25,  1952,  Plaintiff's  Exhibit  No.  1, 
wliich  I  will  hand  yon  and  ask  if  yon  are  familial* 
with  that  paper  and  witli  the  articles  and  reports  on 
the  first  page?  A.     Yes,  sir;  T  am. 

I     Q.     Who  wrote  the  articles  witli  reference  to  the 
ferry  fnndf  A.     I  wi-ote  that  story. 

I     Q.     And  who  wi-ote  the  editorial  o]i  the  front  ])ag"e 
■  ther(^  I  A.     I  wi'ote  that  story.  [3:37] 

Q.  And  who  wrote  the  story  about  Mr.  Reeve's 
speech  ? 

A.     Mr.  DeArmond  wrote  that  story. 

Q.     Robert  DeArmond? 

A.     Robert  DeArmond ;  yes,  sir. 

Q.     Was  he  a  reporter  at  the  same  time? 

A.  Yes.  He  was  a  stringer  for  the  Empire.  He 
wrote  articles  for  ns  from  time  to  time.  He  was  what 
we  call  a  stringer  reporter. 

Q.  Now,  when  were  these  articles,  appearing  in 
the  Se])tember  25th  issne,  written  ? 

A.     When  were  they  written,  sir? 

Q.     Yes. 

A.  On  September  24th,  the  day  before  the  edi- 
tion appeared. 

Q.  September  24th.  And  yon  reported  certain 
facts  there  in  the  article,  not  in  the  editorial  but  in 
the  article,  on  the  right-hand  side  of  the  paue. 
Where  did  you  get  those  facts  that  you  published 
there  ? 
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A.  Mainly  from  Mr.  Moore,  Xeil  Moore,  the 
Auditor  of  the  Territory,  and  from  Mr. — ^well,  the 
majority  of  the  information  in  the  lead  story  on 
the  right  side  I  obtained  from  Mr.  Moore. 

Q.  Did  you  make  any  check  am^where  else?  Did 
you  go  to  the  bank?  A.     Yes,  sir. 

Q.     You  checked  the  ferry  account?  [338] 

A.     Yes,  sir. 

Q.     At  the  B.  M.  Behrends  Bank? 

A.     Yes,  sir. 

Q.  And  did  you  then  go  to  see  Mr.  Roden  and 
Mr.  Metcalf  before  you  published  anything? 

A.     Yes,  sir;  I  did. 

Q.  And  is  the  article  written  on  the  front  page 
of  the  Empire  of  September  25th,  labeled  ''Roden, 
Metcalf  Say  'Nothing  Crooked'  Here,''  is  that  a  cor- 
rect report  of  what  they  told  you? 

A.     Yes,  sir. 

Q.  And  did  Mr.  Metcalf,  if  you  remember,  say 
at  that  time  that  setting  up  this  special  ferry  fund 
and  handling  the  money  in  the  way  in  which  it  was 
handled  was  a  trick  of  bookeeping? 

A.  Did  you  say,  did  Mr.  Metcalf  or  Mr.  Roden 
say  that  ? 

Q.     AVhatisthat?  I 

A.     Mr.  Metcalf  said  that;  yes,  sir.  I| 

Q.  Yes ;  Mr.  Metcalf.  And  you  published  that  in 
the  paper  as  he  said  it?  A.     Yes,  sir.  \i 

Q.  Now,  Mr.  Daum,  in  this  article  on  the  right- 
hand  page,  on  the  right-hand  of  the  page,  you  say 
that  "the  case  closely  parallels"  the  case  "of  Oscar 


Henry  lioden,  et  al.  443 

(Testimony  of  Jack  I).  Dauin.) 

Olson";  just  what  did  you  liave  in  mind  in  statin.i? 
that — "in  the  re('ei])t  and  [."^l^)!)]  disbursement  of 
j)ublic  funds"'? 

A.  Well,  sir,  the  parallel  was  very  clear  and  is 
very  clear;  that  the  case  of  Oscar  Olson  involved  a 
taking  of  Territorial  monies  and  putting  them  into 
a  separate  bank  accomit  and  drawing-  them  out  of 
that  bank  account  unauthorized ;  this  action  included 
the  same  identic^d  method  of  handling  money  in  the 
same  unauthorized  disbursements  and  receipt  into 
the  fund  of  monies  that  should  have  gone  into  the 
general  fmid,  and  the  withdrawing  of  monies  from 
that  special  fund  without  authorization. 

Q.  And  did  you  examine  the  law  which  you 
thought  at  that  time  was  violated? 

A.     Yes,  sir.  Mr.  Moore  showed  it  to  me. 

Q.  Did  you  examine  Mr.  Moore's  letter  to  the 
Attorney  General  which  you  j^^dDlished? 

I.    A.     Yes,  sir. 
Q.     Calling  attention  to  the  parallel? 
A.     Yes,  sir. 
O.     And  did  you  believe  at  the  time  that  these 
facts  were  true?  A.     I  certainly  did. 

Q.     And  did  you  believe  that  such  comment,  if 
there  is  any  comment  anywhere,  w^as  fair  and  in 
accordance  with  the  facts,  as  a  reasonable  man  ? 
^'  A.     Yes,  sir.  [340] 

Q.  Now,  Mr.  Daum,  Mr.  Roden,  I  think,  or  some- 
one, called  attention  to  the  fact  that  in  one  place 
here,  perhaps  two  places,  you  refer  to  the  year  1951 
— June  6,  1951 — that  is  where  you  refer  in  one  place 
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to  the  minutes  of  the  meeting  of  the  Board  of  Road 
Commissioners  of  June  6,  1951,  and  perhaps  in  an- 
other place — I  don't  know:  I  think  that  is  the  only 
place.  How  did  it  happen  to  be  1951? 

A.  Well,  I  understand  since  then  that  the  meet-, 
ing  was  in  1952 ;  and,  whether  it  was  a  typographical 
error  or  whether  it  was  an  error  in  my  notes.  I  don't  I 
know. 

Q.  Anyway,  do  you  think  the  article  shows  a 
basis  of  1952?  A.     Sir? 

Q.  I  say,  the  whole  purport  of  the  article  is  thii^ 
it  was  1952?  A.     Yes.  sir. 

Q.  And  in  the  article  which  you  published,  Mr. 
Moore's  letter,  and  the  facts  that  he  gave  you  sho^ 
it  to  have  been  the  spring  of  1952? 

A.     Yes,  sir. 

Q.     Xow,  you  use  the  word  here,  that  has  bee: 
complained    of,    in   the    headline    ''Bare    'Special" 
Ferry  Fund":  now.  what  did  you  mean  by  that; 
what  do  you  mean  by  the  word  ''Bare"? 

A.     Disclose,  or  making  public. 

Q.  That  hadn't  been  made  public  or  disclosed  i;; 
to  that  [341]  time?  A.     Xo,  sir. 

Q.     And  that  is  what  you  meant  by  that.  Xo^ 
complaint   is  also  made   of  the   use   of  the   wor 
''Divert."  What  did  you  mean  by  using  the  word 
"Divert"  the  "'Chilkoot'   Cash  to  Private   Bank 
Account"? 

A.  The  word  means  to  take  out  of  the  normal 
channels  or  to  by-pass  or  to  change  the  direction  of. 
What    I   meant   was   that   the   monev,   which    Mr. 
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Moore  and  Mr. — the  Attorney  General — Mr.  Wil- 
liams had  said  should  have  gone  into  the  general 
fund,  ha  dbeen  ])ut  instead  into  this  private  bank 

'.}.  And  you  called  that  in  this  article  a  private 
hank  accomit?  A.     Yes,  sir. 

Q.  What  distinction  did  you  make  there  and  why 
was  that  distinction  made? 

A.     Well,  sir,  the  private  bank  as  distinguished 
from  the  Territorial  Treasury. 
|.    Q.     You  were  referring  to  the  account? 
'      A.    Yes,  sir. 

Q.  As  not  an  account  where  public  funds  are 
kept;  is  that  right?  A.     Yes,  sir. 

Q.  Now,  Mr.  Daum,  you  published  a  copy  of  a 
check  issued  to  [342]  Steve  Homer,  No.  49,  dated 
August  20,  1952,  signed  Chilkoot  Ferry  By  Robert 
E.  Coughlin,  on  the  Behrends  Bank.  Wliere  did  you 

r  that  check  f 

[A.     I  believe  we  obtained  it  from  ^Ir.  Moore,  sir. 
Q.     You  think  you  got  it  from  ^Ii-.  Moore? 
A.     Yes. 
.    Q.     Are  you  sure? 
A.     Xo:  I  am  not  certain  but  I  tim  quite — well, 
I  don't  know  how  to  say  it — I  am  quite  certain  but 
not  positive  that  we  obtained  it  from  Mr.  Moore. 

Q.  And  Ml'.  Moore  had  a  number  of  these  checks, 
did  he?  A.     Yes.  sir. 

Q.  Now,  when  you  set  up  these  articles,  includ- 
ing the  editorial,  did  you  know  anything  about  the 
Reeve  report  at  that  time? 


446  Empire  Printing  Co.  vs. 

(Testimony  of  Jack  D.  Daum.) 

A.     No.  At  the  time  I  wrote  the  articles? 

Q.     Yes. 

A.  No,  sir.  That  story  came  in  that  evening  from 
Mr.  DeArmond  after  Mr.  Reeve's  speech.  Mr.  Reeve 
spoke  on  September  24th  in  the  evening.  And  I  was 
writing  this  story  that  same  evening,  setting  up  my 
front  page  for  the  next  day,  and  Mr.  DeArmond 
was  to  come  in  that  night  and  write  the  story  and 
leave  it  for  me  for  the  following  day.  I  did  leave  a 
— I  left  the  left-hand  column  for  the  story.  [343] 

Q.     And  that  is  how  that  happened  to  be  there? 

A.     Yes,  sir. 

Q.  And  who  wrote  the  headlines  on  the  Reeve 
story:  do  you  know?  A.     Yes,  sir;  I  did. 

Q.  Now,  Mr.  Daum,  who  was  publisher  of  the 
Empire  at  that  time  ?  A.     Mrs.  Monsen. 

Q.  And  did  you  consult  Mrs.  Monsen  about  this 
article  or  editorial  or  anything  connected  with  the 
front  page  of  the  paper  on  that  day  or  that  Neil 
^loore  letter?  A.     No,  I  did  not,  sir. 

Q.     Prior  to  publication?  A.     No,  sir. 

Q.  Was  Mrs.  Monsen  always  able  to  be  there  to 
be  consulted  about  everything  that  went  into  the 
paper  ? 

A.  Well,  no,  I  wouldn't  say  she  was.  Mrs.  Mon- 
sen was  working  more  in  the  capacity  of  a  reporter. 
She  v\'as  publisher  of  the  paper,  ]:)ut  we  only  had 
two  re])orters  arid  Mrs.  Monsen  Avas  filling  in  as  a 
reporter  most  of  the  time. 

Q.  And  when  did  you — did  you  call  this  to  her 
attention  at  any  time  before  it  was  published  ? 
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A.     No,  sir. 

Q.  Did  Mrs.  Moiisen  owv  tell  yon  to  pii])lisb  any 
of  these  articles  or  did  slie  ever  discuss  with  you  any 
l)olicy  ['>44]  witli  reference  to  Governor  Ornenin.a,? 
Did  she  ever  lay  down  for  you  a  policy  with  refer- 
ence to  Governor  Gruenini^?  A.     No,  sir. 

Q.  T  will  ask  yon  this  question.  Tt  mij^ht  sound 
leadinji:.  But  did  slie  at  any  time  tell  you  that  any 
particular,  that  some  particular,  article  should  not 
])e  i^nt  in  because  it  was  critical  of  him? 

A.  No.  Mrs.  Monsen  never  told  me  wdiat  to  print 
or  what  not  to  print.  The  only  time  that  I  would 
hear  from  Mrs.  Monsen  would  be  if  something  that 
I  had  i)ublished  didn't  meet  with  her  apfjroval  or  if 
she  had  comment  on  it.  I  can't  say  that  she  ever 
criticized  an  article  except  just  prior  to  this  story, 
a  few  days  before,  I  had  written  a  story  concernini^- 
Governor  Gruening's  trip  northward,  and  he  had 
said  that  it  was  a  road  inspection  trip,  and  I 
pointed  out  in  the  story  that  it  was  a  pre-election 
trip  and  that  he  was  to  speak  at  different  points 
along  the  w^ay.  and  I  jDut  "road  insjiection"  in 
quotes,  having  quoted  Mr.  Gruening,  and  ^Irs.  Mon- 
sen told  me  after  I  had  published  it  that  it  looked 
as  though  I  was  trying  to  editorialize  a  bit  on  tlie 
new^s  and  that  I  shouldn't — that  she  didn't  like  it; 
slie  didn't  like  the  idea  of  it. 

0.  Now^,  let's  go  back  to  this,  to  the  size  of  the 
headlines,  Mr.  Daum.  Was  there  anything  unusual 
about  the  size  of  the  headlines  of  that  dny.  Ser- 
teniber  25th?  [345] 
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A.     I  don't  think  so,  sir. 

Q.  Did  you  frequently  use  headlines  of  that  size 
and  character? 

A.  Yes,  sir.  This  is  the  style  of  make-up  that  I 
had  been  familiar  with  on  all  the  papers  I  had 
worked.  There  are  different  styles  of  make-up,  and 
I  had  learned  and  had  been  acquainted  with  the 
Midwestern  style,  which  is  always  to  use  a  banner 
headline  and  to  run  the  story  straight  do"^m  the 
page,  rather  than  to  break  it  up  in  what  is  called 
the  Hearst  style,  in  splashing  large  headlines  down 
below  the  fold  and  what  is  called  trick  make-up, 
but  I  preferred  and  that  is  the  type  of  make-up  I 
used  was  a  banner  headline  with  a  story  coming 
straight  down  out  of  it  and  then  subheadlines  in 
relation  to  the  story,  more  of  a  straight  down  style 
that  a  splash  style. 

Q.  Now,  let's  go  to  the  check  there  and  to  the 
headlines  about  ''Reeve  Raps  Graft,  Corruption." 
The  plaintiffs  complain  they  were  offended  in  that 
because  it  implied  they  were  meant,  and  that  pub- 
lication of  these  headlines  and  the  check  on  the 
same  page  of  the  paper  and  the  position  in  which 
they  were  published  injured  them.  I  will  ask  you  if 
in  your  experience  as  a  newspaperman  it  is  very 
often  done,  that  headlines  are  published  and  some- 
thing is  directly  under  the  headlines,  to  which  the 
headlines  do  not  refer,  but  the  article  to  which  the  I 
headlines  [346]  does  refer  is  on  the  right  or  left-  L 
hand  side?  A.     Yes,  it  is. 
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Mr.  Kay:  T  ohject  to  tlio  continual  leading  of 
the  witness. 

Mr.  Faulkner:  Well,  Governor  Gruening  testi- 
lied  to  this,  and  1  think  that — I  don't  want  to  lead 
the  witness,  hut  I  just  asked  his  ()})iiiioii  as  a  news- 
j)aj)ei'nian,  if  that  isn't  done.  I  think  that  is  quite 
l)roper. 

The  Couii::  I  do  not  find  it  to  he  ohjectioiiahlc  as 
leading  in  view  of  the  fact  that  the  witness  is  testi- 
fying as  an  expert  in  the  reporting  business.  He 
may  answer. 

Mr.  Faulkner:     I  think  he  did  answer. 

A.     Yes,  sir;  that  is  common  newspaper  practice. 

Q.  Mr.  Daum,  has  it  come  to  your  attention  very 
recently,  a  newspaper  from  the  States,  which  ex- 
emplifies what  .vou  say? 

A.     Yes,  sir.  I  just  ran  across  a  jjaper  yesterday. 

Q.  I  will  hand  you  this  paper  and  ask  you  if  that 
method  is  frequently  used  for  setting  up  news  and 
headlines  on  the  front  page  of  large  daily  papers? 
I  A.  Yes,  sir.  This  illustrates  the  same  point. 
*■  Mr.  Faulkner :  I  will  show  that  to  counsel  (hand- 
mg  proposed  exhibit  to  plaintiffs'  coimsel).  Any 
objection? 

Mr.  Kay:  I  don't  know  what  it  illustrates 
but 

Mr.  Faulkner:  I  think  I  would  like  to  show  it 
to  [347]  the  Court.  I  think  the  Court  should  see  it 
(handing  proposed  exhibit  to  the  Court).  It  illu- 
strates the  method  of  headlines  and  articles  aj^pear- 
ing  there  which 
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The  Court:  I  think  it  may  be  material  for  the 
purpose  of  ilhistration  here.  I  would  suggest  though, 
it  may  not  be  necessary  to  introduce  the  whol^ 
paper. 

Mr.  Faulkner :     No ;  just  the  front  page. 

The  Court:;    Very  well. 

Mr.  Faulkner :  Thank  .you.  That  will  be  Defend- 
ant's Exhibit  K— isn't  HI 

The  Clerk :     Defendant's  Exhibit  K. 

Mr.  Faulkner:  I  would  like  to  show  that  to  the 
jury  at  this  time  in  connection  with  the  witness' 
testimony,  if  there  is  no  objection.  There  shouldn't 
be  any.  Just  pass  that  along  (handing  exhibit  to 
the  jury). 

Q.  (By  Mr.  Faulkner) :  Now,  in  the  article 
complained  of,  Mr.  Damn,  did  either  of  the  plain- 
tiffs say  to  you  that  they  didn't  want  the  checks 
on  the  ferry  fund  to  go  through  the  office  of  the 
Auditor  or  make  an}^  reference  to  the  Auditor? 

Mr.  Kay:  I  object  to  that  as  leading.  Yv^hat  did 
they  say? 

Q.  (By  Mr.'  Faulkner):  Well,  did  either  of 
them  say  they  didn't  want  the  Auditor  to  see  these 
checks  or  didn't  want  to  put  the  account  through 
the  Auditor's  Office?  [348] 

A.     Yes,  sir.  That  is  in  my 

Mr.  Kay:     I  object. 

The  Court:  Just  a  moment.  I  find  that  to  be 
leading.  It  is  not  cross-examination.  He  may  be 
asked  what  these  parties — you  say,  the  plaintiffs; 
3^011  mean  the  two  that  he  has  testified  he  inter- 
viewed ? 
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iMr.    Faulkner :     Yes. 

The  CoiiTt:     what  tlicv  said  witli   i-e,i!:ar(l  to 

the  checks. 

Mr.  Kay:     What  ii'  any  tiling. 

The  Court:     If  anything. 

Mr.  Faulkner:  ^^'ell,  the  reason,  your  Honor,  I 
thought  it  was  admissible  was  that  Mr.  Roden  testi- 
fied, and  I  would  like  to  Ci\ll  attention  to  this  par- 
ticulai-  thing,  but  I  can  put  the  question  in  that 
f(n'm  because  it  is  relevant. 

Q.  (By  Mr.  Faulkner):  AVhat  did  they  say 
witii  reference  to  this  fund  and  the  Auditor's  Office? 

A.  Well,  sir,  everAi:hing  they  said  I  have  in  this 
article  saying  "Roden,  Metcalf  Say  'Nothing 
Crooked'  Here."  I  went  first  to  ^Ir.  Roden 's  office 
after  I  checked  with  the  bank  to  make  certain  that 
the  fund  existed  and  after  I  checked  with  Assistant 
Attorney  General  Dimond  to  see  that  he  and  Mr. 
Moore  had  stopped  pa;\Tnent  on  the  fund  as  Mr. 
'>[oore  had  said.  Then  I  went  to  see  Mr.  Roden 
and  asked  him  what  the  story  was  behind  this 
special  ferry  [349]  fund,  and  he  told  me  substan- 
tially as  it  appears  here,  going  into  detail  as  to  the 
■^r-ct  the  ferry  was  bought  back  in  May  of  '51;  that 
there  were  no  appropriations  made  for  operating 
the  ferry:  that  the  Highway  fund  was  being  de- 
pleted or  would  have  been  depleted  if  it  had  been 
used  for  operating  the  ferry;  and  that  the  money 
coming  in  from  the  ferry  couldn't  be  put  in  the 
general  fund  because  it  had  to  be  used  to  operate  the 
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ferry,  and  that,  if  it  had  gone  in  the  general  fund, 
they  couldn't  have  got  it  out  to  use  for  operating 
costs ;  and  that  the  money  had  thus  been  put  in  this 
special  bank  account. 

And  I  asked  him  if  the  monies  paid  out  of  that 
special  bank  account  were  going  through  the  Audi- 
tor, and  he  said,  ''No.  They  can't  go  through  the 
Auditor."  I  asked,  "Why?"  He  said  that  the  only 
thing  goes  through  the  Auditor  are  Territorial 
vouchers,  but  he  told  me  to  see  Mr.  Metcalf  because 
Mr.  Metcalf  was  the  Highway  Engineer  and  was 
in  charge  of  this  fund,  of  the  Highway  fund,  so 
I  went  down  to  see  Mr.  Metcalf.  And  both  Mr.  Met- 
calf and  Mr.  Roden  waved  this  whole  thing  aside 
and  said,  "There  is  certainly  nothing  crooked  about 
this  thing.  I  don't  know  what  you  guys  are  after 
in  this.  It  is  perfectly  legal  and  above  board  and 
open  to  audit  at  any  time."  Mr,  Metcalf  labeled  it 
as  just  nothing  but  a  trick  of  bookkeeping,  and,  well, 
just  substantially  [350]  what  I  have  in  this  story.  I 
had  to  put  the  two  of  their  stories  together  because 
what  one  omitted  the  other  one  included;  so,  rather 
than  print  two  stories — Roden  said  this  and  Met- 
calf said  this — I  put  them  both  together  and  com- 
bined their  stories  on  what  happened. 

Q.  At  the  time  you  made  up  these  reports  from 
Mr.  Moore  and  from  Mr.  Roden  and  Mr.  Metcalf, 
did  you  make  notes'?  A.     Yes,  sir. 

Q.  And  you  wrote  up  the  articles  from  those 
notes  ? 

A.     Yes,  sir.  I  found  the  copy,  or  Mrs.  Monsen 
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found  my  old  notes  in  my  desk,  wliifli    F  can   if   I 

may 

Q.     Well,  you  don't  need  to  read  your  notes. 

A.     No;  but  if  1  may  refer  to  them. 

Q.  Mr.  Daum,  it  was  after  the  article  was  pub- 
lished, you  say,  that  it  was  called  to  Mrs.  Monsen's 
attention? 

A.  Yes,  sir.  She  saw  the  paper  when  it  came 
out. 

Q.  After  the  paper  appeared.  That  paper  shows, 
the  one  that  was  introduced  here  in  evidence,  shows 
it  was  issued  on  Thursday,  September  25th.  Do 
you  know  where  j\lrs.  Helen  Monsen  was  that  day? 

A.     On  the  25th,  the  day  it  came  out  ? 

Q.    Yes. 

A.  Yes,  sir.  She  was  covering,  that  morning  or  at 
noon,  she  was  covering  the  Chamber  of  Commerce 
meeting  in  town.  Her  story  appears  on  Page  3  of 
this  same  edition.  [351] 

Q.     She  turned  that  story  in  that  same  day? 

A.  Yes,  sir.  She  wanted  to  get  it  on  Page  1,  and 
T  told  her  Page  1  was  already  made  up  and  back  in 
the  shop  and  I  didn't  even  think  I  could  get  her 
stoiy  in  the  paper  that  day  because  I  wanted  to  get 
out  early,  and  she  insisted  it  be  put  in  the  paper, 
so  I  did  get  it  in  on  Page  3  or  5. 
k  Q.  At  the  time  she  brought  it  in  your  stories 
were  already  set  up  ? 

A.     Page  1  was  already  being  set  up ;  yes,  sir. 

Q.     She  didn't  see  it?  A.     No,  sir. 
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Q.  Mr.  Daum,  when  you  were  working  for  the 
Fairbanks  News  Miner,  did  you  make  an  investiga- 
tion of  the  Palmer  Airport,  matter? 

A.     Yes,  sir. 

Q.  And  you  made  some  reports  and  wrote  some 
articles  on  that?  A.     Yes,  sir. 

Q.  Now,  Mr.  Daum,  the  Governor  testified  here 
that  the  mone^^  which  was  disallowed  by  the  Federal 
Govermnent  in  that  case,  which  was  made  the  sub- 
ject of  a  report  in  Congress,  was  later  paid.  Do  you 
know  anything  about  that? 

A.     Yes,  sir.  I  know  that  it  has  not  been  paid. 

Q.     It  has  not  been  paid?  [352] 

A.  No,  sir.  The  funds  in  question  on  the  land 
evaluation  that  the  Territory  attempted  to  claim, 
the  fmids  that  were  in  contest  through  my  story  and 
in  Congress,  were  thirty-eight  thousand  and  some 
dollars  that  the  Territor}^  had  claimed  as  matcliing 
funds  for  this  false  evaluation  that  they  put  on  the 
airport.  That  thirty-eight  thousand  dollars  was  dis- 
allowed by  the  Comtroller  General  and  has  never 
been  paid.  The  only  thing  that  has  been  paid  was 
the  construction  costs. 

Q.     You  have  kept  in  touch  with  that  ? 

A.     Yes,  sir.  In  fact 

Q.  Well,  that  is  all  right.  We  don't  need  to  go 
into  detail. 

Mr.  Faulkner:  I  think  that  is  all,  Mr.  Daum. 
If  the  Court  will  pardon  me,  I  just  want  to  look 
over  mv  notes. 
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(Whoi-eii})on,  roiut  ircessed  for  five  minutes, 
reconveninii,'  as  \)vv  recess,  witli  .-ill  pai-ties  ) (res- 
ent as  heretofore  and  tlie  jury  all  present  in 
the  l)()x;  tlie  witness  Jack  D.  Daum  resumed 
the  witness  stand,  and  the  Direct  Examination 
by  Mr.  Faulkner  was  continued  as  follows:) 

Q.  Mr.  Damn,  Mr.  Small,  a  man  named  Small, 
testified  here  yesterday  that  he  worked  on  the 
Empire  at  the  time  that  the  articles  in  question 
were  published.  Do  you  know  him? 

A.     Yes,  sir. 

Q.  Did  he  discuss  these  articles  with  you  the 
nig'ht  they  were  published?  [353] 

A.  No,  sir.  Ml*.  Small  was  a  reporter,  and  I  was 
on  the  desk.  There  would  be  no  reason  for  him  to  dis- 
cuss them,  and  he  did  not. 

Q.  Did  he  ever  come  to  you  and  complain  about 
the  articles?  A.     No,  sir. 

Q.     You  were  on  the  desk,  and  he  was  reportino-? 

A.     Yes. 

Q.  Mr.  Daum,  ^[r.  Metcalf  exclaimed  here  yes- 
terday of  the  publication  of  his  picture.  Will  you  tell 
the  Court  and  jury  why  you  put  Mr.  Metcalf 's  pic- 
ture in  the  paper  on  the  front  page? 

A.  I  thought  it  was  only  fair.  I  put  Mr.  Moore's 
picture  where  I  was  quoting  Mr.  Moore,  and,  if  T 
had  Mr.  Roden's  jncture,  I  would  have  put  his  in 
also  to  show  in  fairness  that  ^fr.  Roden  and  ^dr. 
Metcalf  WTre  telling  their  side  of  the  story,  but  I 
onlv  had  a  cut  of  Mr.  Metcalf. 
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Q.  Now,  after  this  interview  given  you  by  Mr. 
Roden  and  Mr.  Metcalf,  did  Mr.  Roden  later  on 
verify  that  and  corroborate  what  you  had  said  in 
the  paper? 

A.  Yes,  sir ;  he  did.  He  gave  a  written  statement 
to  the  other  newspaper  in  town,  the  Independent,  in 
which  he  said  the  same  things  that  he  had  told  me, 
the  fact  that  it  was — ^well,  for  example,  that  the 
ferr}^  had  to  be  kept  running  because  of  the  tourist 
— that  it  had  been  advertised  in  the  States  that  the 
tourists  could  drive  from  [354]  Juneau  north,  and 
they  had  to  have  the  ferry  for  that,  and  the  fact 
that  the  law  did  not  permit — or  that  the  question 
came  up  about  this  money  should  go  into  the  general 
fund  but  that,  if  it  did  go  into  the  general  fund, 
it  couldn't  be  taken  out  for  operating  purposes 
for  the  ferry  so,  therefore,  it  was  put  in  this  special 
fund  so  it  wouldn't  have  to  go  into  the  general  fund. 

Q.     And  that  other  story  was  published  in  the • 

A.     Juneau  Independent. 

Q.     Juneau  Independent. 

The   Court:     Would   you   fix   the   date   of  that, 
counsel  ?   I  u.nderstood  from  the  testimony  that  the  j 
Juneau   Independent   was   organized   later. 

Mr.  Faulkner:     Yes,  I  will. 

Q.     (By  Mr.  Faulkner) :     I  hand  you  a  copy  of  i 
the  Juneau  Independent,  Mr.  Daum,  and  ask 

The  Court:  Are  we  correct  in  that,  that  the 
Juneau  Independent  was  not  organized? 

A.  No,  sir.  It  had  been  organized  at  the  time 
when  I  came. 
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The  Court:     Rut  it  had  not  been  published? 

A.     Yes,  sir;  it  was. 

The  Court:     Oh,  it  was? 

Mr.  Faulkner:     Oh,  yes. 

A.  They  g'ave  me  a  welcome  when  I  ctmie  to 
town.  Yes,  sir;  this  is  the  edition  and  it  is  dated 
October  16th,  three  [355]  weeks  after  the  publica- 
tion of  the  ai-ticle— 1952. 
»Q.  1952. 
Mr.  Faulkner:  AVell,  \  i\(\\\'{  know — have  y(»u 
any  objection? 

The  Court:  Well,  it  certainly  would  be  the  best 
evidence.  If  the  witness  is  telling  about  a  story 
Avhich  appeared  in  the  paper,  the  story  itself  should 
be  the  best  evidence. 

>Mr.  Faulkner:     What  is  that? 
The  Court:     If  the  witness  is  reciting  what  ap- 
l)ears  to  be  a  story  appearing  in  the  Juneau  In- 
dependent, the  story  itself  should  be  the  best  evi- 
dence. 

Mr.  Kay:     I  have  no  objection  to  it. 

The  Court :     It  will  be  admitted. 

^Ir.  Faulkner:  I  don't  know  wdiether — there 
might  be  something  in  here  that  would  not  be  ad- 
missible, and  for  that  reason  perhaps  we  had  better 
introduce  only  the  pages  that  refer  to  the  feiTy 
fund,  so  I  will  offer  Pages  1  and  12 — that  would  be 
these  two  pages — if  that  is  satisfactory. 

tMr.  Kay:     As  far  as  I  kno^v 
Mr.  Faulkner:     I  don't  think  there  is  any  other 
■'reference  to  it.  I  think  it  all  appears  on  Pages  1 
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and  12  of  the  issue  of  that  day.  That  would  he  De- 
fendant's Exhihit 

The  Clerk:     L. 

Mr.  Faulkner:     L.  [356] 

Mr.  Kay :  Apparently,  the  rest  of  the  paper  has 
nothing  further  to  do  with  it. 

The  Court:  Then  Pages  1  and  12  may  be  ad- 
mitted in  e^ddence. 

The  Clerk :     Defendant's  Exhibit  L. 

Mr.  Faulkner :     I  think  that  is  all,  Mr.  Damn. 

Cross-Examination 
By  Mr.  Kay : 

Q.  Mr.  Daimi,  you  say  that  Mr.  Small  did  not 
discuss  with  you  any  of  these  articles  or  the  edito- 
rial appearing  on  the  front  page,  on  the  evening  of 
the  24th,  the  night  before  they  were  published? 

A.     I  said  that:  yes,  sir. 

Q.  Was  Mr.  Small  in  the  ofi&ce  that  night,  T-Ir. 
Damn? 

A.  Not  to  my  recollection,  at  least  not  while 
I  was  making  up  the  page.  He  may  have  come  in 
later  on  after  I  had  left,  because  Johimy  often  did 
that :  coveiing  sport-s  or  night  stories,  he  would  come 
in  late  and  wiite  a  story. 

Q.  ^Vell,  on  the  e^'ening  of  the  24th  did  you  have 
a  proof  of  the  front  page  or  a  partial  proof  of  the 
front  page  prepared  at  that  time? 

A.  T  didn't  have  a  full  page  proof:  no,  sir.  I 
had  the  galley  proofs,  but  that  is  the  single  colmnns 
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of  type  as  they  were  set  up  by  tlie  niadiines,  and  1 

liad  my  (hmimy  [357]  made  up. 

Q.  Did  you  liave  your  dummy  made  up  oi'  i)i\v- 
tially  made  up,  Jack? 

A.  I  liad  tlie  dummy  all  made  up  as  far  as  Page 
1  was  concerned. 

Q.  The  (lummy  means  a  ])lauk  slieet  of  paper 
with  your  proofs — that  is,  }'our  first  run  off  the  press 
to  correct  typog'raphical  errors  is  the  ])T-oor,  isn't 
it? 

A.  The  proof  is  the  first  run  off  to  correct  typo- 
graphical errors.  The  dummy  is  a  blank  sheet  of 
paper  just  showing  the  headlines  and  the  positions 
of  the  stories. 

Q.     Don't  you  usually  paste  your  proofs 

A.     No. 

Q.     You  don't  paste  your  proofs 

1      A.     No.  The  dummy  is  a  small  piece  of  paper 
about  tablet  size. 

Q.  But  you  did  have  your  column  proofs  for 
your  stories? 

A.     Yes,  sir.  Tliey  were  on  the  hook. 

Q.     Now,  was  Jim  Beard  there  that  night? 

A.  He  wasn't  there  w^hile  I  was  making  up.  He 
may  have  dropped  in  later.  I  don't  know.  I  don't 
remember  whether  he  was  or  not. 
m  Q.  Do  3^ou  recall  discussing  this  sensational  story 
or  any  portion  of  it  with  Jim  Beard  that  evening? 
fe  A.  I  don't  recall  having  discussed  it  with  hirn.  I 
may  have  [358]  mentioned  it  to  him,  that  that  was 
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what  was  coming  out  the  next  day,  but  I  don't  think 

there  was  any  great  discussion  about  it. 

Q.  Well,  now,  what  time  of  the  day,  Mr.  Daum, 
on  the  24th  did  you  have  your  interview  with  Neil 
Moore ;  do  you  recall  1 

A.  Well,  I  saw  Neil  first — in  fact  I  think  I  in- 
terviewed Neil  on  the  23rd  and  checked  the  bank  on 
the  23rd,  and  it  was  the  following  day,  the  24th, 
that  I  interviewed  Mr.  Roden  and  Mr.  Metcalf  and 
Mr.  Dimond,  so  that  it  would  be,  I  am  quite  cer- 
tain, the  23rd  I  interviewed  Mr.  Moore. 

Q.  All  right.  How  did  you  contact  Mr.  Moore? 
Did  Mr.  Moore  call  you  and  tell  you  he  had  a  story 
for  you,  or  did  you 

A.  No,  sir.  I  was  in  the  habit,  when  I  was  cover- 
ing the  Federal  Building,  of  dropping  in  all  of  the 
offices,  and  I  had  talked  to  Steve  Homer  sometime 
before  this,  Steve  Homer  being  the  former  mate  of 
the  Chilkoot  Ferry,  and  Steve  had  told  me  that 
there  was  a  story  brewing  on  the  ferry  and  to  keep 
tab  on  it,  that  there  was  something  going  to  break 
on  this  ferry. 

Q.  How  long  before  this  issue  of  September  25th 
was  that  discussion  with  Steve  Larsson  Homer? 

A.     Oh,  it  would  be  at  least  a  week. 

Q.  Did  Steve  Larsson  come  to  the  paper  and  tell 
3^ou  that,  [359]  or  did  you  happen  to  run  into  him? 

A.  No.  As  I  remember,  Steve  came  into  the 
paper  to  pay  for  some  advertising  that  had  been 
done  for  something  or  other,  and  I  first  met  him 
there  when  Mrs.  Monsen  introduced  him  to  me  at 
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the  newspaper,  and  T  was  talkiiii^"  witli  liini  then 
n!>(<ut  file  o])erati()n  of  the  Cerrv,  nothing,-  in  niind  of 
a  stoi'V.  Then  he  tokl  nic  to  keep  tabs  on  tliat  feny 
l)ecause  there  was  something  going  to  break  on  it 
]n'etty  (piick,  so  in  the  coiii*se  of  events  as  I  saw  Neil 
1  asked  him  what  was  happening  on  this  ferry  fund, 
and  he  said,  "AVell,  I  think  there  is  going  to  be  a 
story  there,  but  w^ait;  I  am  checking  it  out,"  or 
something  to  that  effect,  and  on  the  23rd  when  I 
went  in  to  see  him  I  asked  him  if  there  was  any 
news,  and  he  said,  "Well,  you  might  be  interested 
in  this  ferry  fund,"  so  he  started  breaking  it  to  me. 

Q.  Then  Neil  had  evidently  talked  to  Steve 
Larsson  Homer  prior  to  the  time  that  you  talked  to 
Steve  about  it? 

A.  Yes,  sir.  He  had  talked  to  him  the  month  be- 
fore. 

Q.     How  long  before  ? 

A.     The  month  before,  in  August. 

Q.  Sometime  in  August  of  1952.  When  did  you 
write  your  story,  your  lead  story,  in  the  right-hand 
cohimn?  I  understood  your  leg  work  was  done 
aromid  the  23rd  and  24th.  At  what  time  of  the  day, 
ap})roximately,  did  you  [360]  write  that  story. 
Jack? 

A.  I  wrote  it  in  the  evening;  after  I  had  gotten 
the  paper  of  the  24th  off  the  press  and  had  gone  out 
and  had  dinner,  I  came  back  to  the  office  and  I  had 
my  notes  complete  from  my  inter^dews  and  sat  down 
and  wrote  the  stories  and  the  editorial. 

Q.     By  "evening,"  do  you  mean  afternoon  or 

A.    Well,   yes;    it  would   be    four   o^clock,    five 
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o'clock.  The  paper  came  out  around  one  or  two, 
and  I  would  always  go  out  and  grab  a  bite  to  eat 
and  come  back  to  the  office,  so  it  would  be  around 
four  or  five  o'clock. 

Q.  And  you  had  these  proofs  then  during  the 
evening.  Did  you  discuss  and  go  over  the  proofs  with 
Beard?  A.     No.  I  don't  believe  I  did,  sir. 

Q.  Did  Beard  assist  you  in  an^^  way  in  laying 
out  the  front  page  dummy? 

A.  No;  that  wouldn't  be  very  likely  because  I 
was  handling  the  desk  work  at  the  time,  Mr.  Kay, 
and  no,  he  did  not  assist  me. 

Q.  He  took  no  part  in  the  preparation  of  the 
front  page  nor  the  layout  of  the  paper  of  that  day  ? 

A.     No,  sir. 

Q.     You  did  that  entirely  by  yourself? 

A.     Yes,  sir. 

Q.  And  Small,  it  is  your  testimony,  you  have 
no  recollection  [361]  of  his  even  being  in  the  news- 
room that  evening? 

A.     I  don't  recall  him  having  been  there  at  all. 

Q.  At  that  time  you  were  a  reporter,  or,  you 
say,  you  were  on  the  desk ;  which  was  it  ? 

A.  Well,  actually,  both,  Mr.  Kay.  It  is  a  small 
newspaper,  and  we  had  Mrs.  Monsen  and  two  other 
people  working  for  the  paper,  and  at  the  time  I 
got  there  Mr.  Beard  had  been  on  the  desk,  but  he 
had  had  no  previous  newspaper  experience,  and  I 
took  over  the  desk  operation,  so  that  I  would  go  up 
and  cover  the  Territorial  offices  in  the  morning, 
come  back  b}^  ten  o'clock  or  ten-thirty,  write  my 
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stories,  take  the  stories  froni  the  other  reporters, 
(linniny  \\\)  Paj^e  1,  and  get  the  paper  out.  Mr. 
l>(^ard,  when  1  got  there,  resumed  his  position  as 
business  manager. 
*  Q.  Ordinarily  then  you  wouldn't  get  your 
(hmimy-up  done  until  after  you  had  covered  tlie 
Federal  Building  in  the  morning? 

A.  It  would  vary ;  yes,  sir.  If  I  had  enough  ma- 
terial the  night  before  to  make  up  my  dummy,  why, 
it  would  speed  getting  the  paper  out  if  I  got  the 
dunmiy  out  the  night  before  and  keep  the  back 
shop  happy. 

Q.  Now,  if  Mr.  Small  testified  that  he  saw  a 
page  proof  of  the  front  page  of  September  25th 
in  the  newsroom  on  the  evening  of  September  24th, 
would  he  be  telling  the  truth? 

A.     A  page  proof,  sir? 

Q.     Yes.  [362] 

A.  No,  sir;  he  couldn't  have  been.  I  didn't  have 
a  page  proof  until  the  following  morning. 

Q.  Then,  if  he  testified  as  he  did,  Page  9  of  his 
deposition:  "Yes,  I  did.  I  saw  what  we  call  a  page 
proof  of  it."  "You  call  it  what?"  "Page  proof.*'— 
in  the  newsroom  on  the  night  of  the  24th,  he  was 
mistaken  or  not  telling  the  truth;  is  that  correct? 

A.  That  is  correct.  I  think  Mr. — I  think  Johnny 
was  talking  about  the  dummy  that  he  might  have 
seen  on  my  desk. 

Q.  I  thought  you  said  a  dummy  was  a  small  page 
without  anv  articles? 
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A.  Yes ;  that  is  right ;  but  Johnny  was — I  mean, 
he  is  not  a  desk  man,  and  he  may  have  called  the 
dummy  the  page  proof. 

Q.  Well,  if  he  testified  as  follows:  ''I  don't  re- 
call exactly.  I  was  coming  in,  as  was  my  custom,  to 
do  work  that  I  hadn't  gotten  done  earlier  in  the 
day  and  I  think,  if  I  recall,  that  I  was  at  my  type- 
writer for  awhile  and  shortly  after  that  I  noticed 
Beard  and  Daum  reading  this  page  proof  over  at 
the  managing  editor's  desk  and  I  walked  over  to 
see  what  they  were  discussing  and  what  the}^  vrere 
doing." — was  Mr.  Small  testifying  truthfully  there? 

A.  Mr.  Kay,  I  don't  know  why  Mr.  Small  would 
say  that,  because  it  is  just  not  true. 

Q.     It  is  just  not  true? 

A.     Yes,  sir ;  it  is  not.  [363] 

Q.  Did  you  have  any — and  then  he  goes  on — "I 
will  ask  you  whether  or  not" — the  question  is — 
"whether  or  not  you  had  any  discussion  with  Mr. 
Beard  concerning  this  page  proof?"  Answer — 
''Yes,  I  did."  Did  Mr.  Small  have  any  testimony, 
have  any  discussion  with  Mr.  Beard  concerning  this 
page  proof? 

A.     I  don't  know.  He  may  have  talked  to  him. 

Q.     In  your  presence? 

A.     No ;  not  in  my  presence ;  no,  sir. 

Q.  Now,  let  me  ask  you  this.  In  your  presence 
there,  and  in  the  presence  of  Small,  at  that  time, 
the  evening  of  the  24th,  when  you  were  discussing, 
or  when  Mr.  Small  claims  that  the  page  proof  was 
being  discussed,  I  will  read  you  a  portion  of  Mr. 
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Small's  testimony  and  ask  if*  it  is  true  and  correct: 
Q.  ''Now,  when  "Slv.  Beard  said,  'What  do  you 
think  of  this,'  did  he  say  anythin*;'  else  prior  to 
your  I'eadini^-  it?" — A. — this  is  an  answer  by  Mr. 
Small;  tliis  is  at  the  desk,  the  mana,ii:int2:  editoi"'s 
desk — ''Well,  he  made  several  eonnnents  and  the 
one  T  r(H'all,  of  course,  is  'We  have  i^ot  the  S.O.B. 
where*  w(*  want  him,'  or  something  to  that  effect.'' 
Did  Mr.  Beard  make  any  statement  like  that  in  your 
presence A.     No,  sir. 

Q.     there  at  the  manai2,in^-  editor's  desk  t 

A.     No,  sir.  [364] 

Q.  Well,  then,  it  is  your  testimony  that  at  least 
in  your  testimony  that  at  least  in  your  presence 
Mr.  Small  had  no  discussion  whatever  concerning 
any  of  these  stories  that  aj^peared  on  the  front  page 
concerning  the  Chilkoot  Ferry,  the  front  page  of 
September  25,  1952,  with  you  or  Mr.  Beard,  Mr. 
Beard  in  your  presence,  that  is,  on  the  evening  of 
the  24th?  A.     That  is  correct,  sir. 

Q.  Now,  and  I  believe  it  was  your  testimony, 
was  it  not,  Mr.  Daum,  that  Mrs.  Monsen  knew  noth- 
ing about  this  story  until  it  appeared,  this  material 
that  appeared  on  the  front  page  in  regard  to  the 
Chilkoot  Ferry? 

A.  As  far  as  I  know%  she  knew  nothing  about  it. 
She  got  nothing  about  it  from  me.  I  didn't  talk 
with  her  about  it. 

Q.  In  other  words,  Mr.  Daum,  you — let's  see — 
you  had  been   alerted   on  this  by   Steve   Larssou 
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Homer  about  a  week  prior  to  September  25tli;  is 

that  correct  *? 

A.     Sometime  about  that  time;  yes,  sir. 

Q.  And  then  on  the  23rd  you  were  told  by  Neil 
Moore,  ''Here  is  a  story  on  the  ferry,"  and  given 
the  material  from  Neil  Moore ;  is  that  correct  ? 

A.  Not  exactly  in  those  words ;  but  I  got  it  from 
Mr.  Moore  by  questioning  him;  yes,  sir. 

Q.  All  right.  You  questioned  Mr.  Moore  and 
got  all  the  material  from  Neil  Moore  on  the  23rd 
of  September?  [365]  A.     Yes,  sir. 

Q.  And  then  on  the  24th  of  September  you  made 
your  check,  either — on  the  23rd  was  when  you 
checked  at  the  bank,  I  believe?  A.     Yes,  sir. 

Q.  And  then  on  the  24th  you  interviewed  Roden, 
Metcalf  and  John  Dimond;  is  that  correct? 

A.  I  don't  know  if  I  saw^  Mr.  Dimond.  I  know, 
Mr.  Roden  and  Mr.  Metcalf,  I  interviewed  them  the 
same  day.  I  may  have  talked  to  Mr.  Dimond  the 
day  before. 

Q.  I  see.  Well,  in  other  words,  on  either  the 
23rd  or  24th  you  completed  your  complete  investi- 
gation   A.    Yes,  sir. 

Q.    by    interviewing    Dimond,    Roden    and 

Metcalf?  A.     Yes,  sir;  I  did. 

Q.    And  then  you  proceeded  to  write  the  stories  j 
and  editorial  on  the  evening  of  the  24th  ? 

A.    Yes,  sir. 

Q.  So  that  you  had  page  proofs  before — I  mean, 
not  page  proofs  but  proofs  before  you  went  home? 

A.     I  had  galley  proofs 


Henry  Roden,  et  al.  467 

(Testimony  of  Jack  I).  Dniini.) 

Q.     Yes. 

A.     of   most    oi'    it.    Tlie    liiiotyjjc    uj^craturs 

were  getting  into  ovei-time,  and  I  don't  think  that  I 
liad  galley  proofs  of  the  editorial.  J  turned  the  edi- 
torial out  and  [3()()]  1  don't  think  1  had  galley 
])roofs  of  the  editorial  until  the  following  day,  but  I 
had  my  dumni}-  out  and  T  had  all  of  the  Page  1  out 
except  Bob  DeArmond's  story  and,  j^ossibly,  except 
the  editorial,  but  the  majority  of  it  was  out  to  the 
shoi)  and  set  in  type. 

Q.  And  then  you  jjublished  this  issue  of  Sep- 
tember 24th  at  your  usual  publication  time  on  the 
early  afternoon  of  Thursday,  September  25,  1952; 
is  that  coiTect? 

A.     I  published  our  24th  edition,  you  say? 

Q.  No.  Your  edition  of  the  25th  came  out  with 
this  material  in  it  at  about  the  usual  publication 
time  in  the  early  afternoon? 

A.  I  was  about  an  hour  early  on  it.  I  got  it  out 
about  an  hour  early. 

Q.     About  noon  then? 

A.     Noon  or  one  o'clock,  thereabouts. 

Q.  It  must  have  been  right  after  the  Chamber 
luncheon  if  Helen's  story  got  in?  A.     Yes, sir. 

Q.  That  would  have  to  be  set  up  and  so  on  and 
so  forth  ?  A.     It  would  have  to  be  set  in  type. 

Q.     And  proofed  and  etc.? 

A.     We  skip  proofreading  occasionally. 

Q.  And  that — it  is  your  testimony  then  that, 
having  uncovered  this  story  on  the  23rd,  carried  on 
your  investigation  [367]  on  the  24th,  and  published 
the  information  on  the  25th,  during  all  of  that  time 
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you  did  not  call  any  of  it  to  the  attention  of  the 
publisher  of  the  newspaper,  Helen  Troy  Monsen, 
nor  discuss  any  portion  of  it  with  her? 

A.     There  was  no  reason  to.  No,  sir;  I  didn't. 

Q.  You  had  been  on  the  newspaper  on  Septem- 
ber 25,  1952,  about  thirteen  days,  had  you  not? 

A.  Thirteen — fifteen  days;  something  like  that; 
yes,  sir. 

Q.  And  yet  you  say  you  considered  this  a  very 
important  story  ? 

A.     I  considered  it  a  good  story ;  yes,  sir. 

Q.  Wouldn't  you  say  you  considered  it,  as  a  mat- 
ter of  fact,  a  tremendous  scoop,  in  newspaper 
words  ? 

A.  You  can't  very  well  score  a  scoop  when  you 
are  the  only  daily  in  town,  Mr.  Kay. 

Q.  Well,  it  was  a  sensational  story;  would  you 
say  that? 

A.  I  would  say  it  was  a — I  think  your  first  word 
was  right.  It  was  an  important  story. 

Q.  And  yet  it  is  your  testimony  that  you  did 
not  discuss  any  portion  of  it  with  the  publisher 
of  the  newspaper  during  the  three  days  prior  to 
publication?  A.    Yes,  sir. 

Q.  Now,  you  had  a  business  manager,  or  man- 
aging editor  or  whatever  his  official  title  may  have 
been— Jim  Beard?  A.     Yes,  sir.  [368] 

Q.  Did  you  discuss  any  portion  of  this  story 
with  Jim  Beard  on  the  23rd  of  September,  1952, 
at  the  time  that  you  had  your,  or  after  you  had 
vour  interview  with  Moore? 
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A.  Yes,  sir.  I  told  him  tlio  story  T  was  after  and 
tlie  stoiy  I  was  di.U'LiiiiLT  out  and  told  liiin  what  T 
was  after. 

Q.  And  did  you  have  a  fui-ther  discussion  with 
him  on  the  24th  about  the  story? 

A.  As  to  discussion,  Mr.  Kay,  I  would  say — I 
don't  know.  I  don't  recall  any  specific  discussion. 

Q.     Did  he  go  over  the  material  with  you? 

A.     Over  my  material? 
I     Q.     Yes.  A.     No,  sir. 

Q.  You  didn't  go  over  the  facts  or  alleged  facts, 
which  you  had  discovered,  with  Mr.  Beard  ? 

A.  No,  sir.  I  briefly  outlined  what  the  story  was 
to  him,  and  he  said,  ''It  sounds  like  a  good  one," 
or  something  like  that. 

Q.  He  didn't  say,  "We  have  got  the  S.O.B. 
now,"  though?  A.     No,  sir. 

Q.  And  then  it  is  your  testimony  that  you  inter- 
viewed— did  you  discuss  your  interview  with  Roden 
or  Metcalf  with  Beard? 

A.  I  don't  know  if  I  did  or  not,  Mr.  Kay.  I 
don't  recall. 

Q.  Did  you  discuss  your  editorial,  "Start  Talk- 
ing, Boys,"  [369]  with  Beard? 

A.     I  mav  have.  I  don't  recall. 

Q.  Did  you  discuss  the  parallel,  your  use  of  the 
parallel,  of  this  situation  with  the  Oscar  Olson  case 
with  Mr.  Beard? 

A.  No,  sir.  There  was  no  need  to.  I  don't  believe 
I  did;  I  mean,  that  is  three  years  ago,  Mr.  Kay.  I 
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don't  recall  if  I  specifically  discussed  any  of  the 

points  with  him  or  not. 

Q.  Well,  now,  it  is  your  testimony,  isn't  it,  Mr. 
Daum,  that  you  are  the  author  of  the  editorial,  of 
the  front  page  editorial,  entitled  ''Start  Talking, 
Boys,"  on  the  front  page  of  September  25,  1952"? 

A.     Yes,  sir. 

Q.  Did  anyone  else  on  the  newspaper  assist  you 
in  any  way  in  the  writing  of  that  editorial? 

A.  No,  sir.  I  might  add — nobody  assisted  me  in 
anything,  in  any  of  my  writing  on  the  newspaper. 

Q.  An  editorial,  Mr.  Daum,  as  a  newspaperman 
you  can  testify,  I  believe,  that  an  editorial  expresses 
the  official  policy  of  the  paper,  does  it  not  ? 

A.     Yes,  sir;  that  is  true. 

Q.  And  so  this  editorial  then  expresses  the  of- 
ficial policy  of  the  Daily  Alaska  Empire  ? 

A.  Insofar  as  I  represented  the  Empire 
in [370] 

Q.  You  had  complete  authority  to  write  edito- 
rials, lay  out  the  front  page,  write  stories,  lay  out 
the  headlines,  and  issue  the  pai:>er  without  super- 
vision or  check  by  any  other  person,  did  you  not? 

A.     Yes,  sir;  that  is  true. 

Q.     And  you  did  so  ?  A.     I  did  so. 

Q.  Now,  you  testified — you  wrote  in  your  story, 
did  you  not,  the  following  paragraph — you  may 
check  with  a  copy  if  you  wish — the  fourth  para- 
graph; I  think  you  will  recognize  it  all  right;  the 
fourth  paragi^aph  in  your  lead  story,  you  wrote, 
did  you  not:  "The  case  closely  parallels  that  of 


Henri/  Rod  en,  ct  al.  471 

(Testimony  of  Jack  1),  Daum.) 

Oscar  Olson,  rornicr  Territorial  Treasurer  who  is 
now  sei-ving  a  prison  tenn  at  McNoil's  Island  peni- 
tentiary f<n*  violating-  the  law  in  the  receipt  and  dis- 
bursement of  j)ublic  funds/'  You  wrote  that  lan- 
p:uai;'e,  did  you  not?  A.     Yes,  sir. 

Q.  Now,  what  check  had  you  made  on  the  con- 
viction and  sentence  of  Oscar  Olson,  former  Ter- 
ritorial Treasurer,  on  his  previously  entered  plea 
oi'  guilty,  if  any? 

A.     What  check  had  I  made  on  the  Olson  case? 

Q.     Yes. 

A.  Well,  on\y  to  the  extent  of  Mr.  Mooi-e  show- 
ing me  the  statute  under  which  Mr.  Olson  was  sen- 
tenced and  pointing  out  that  this  was  the  same 
statute  that  was  being  [371]  violated  in  this 
story 

Q.     T  see. 

p   A.     and  that  the  method  of  depositing  and 

withdrawing  of  funds  in  a  i)rivate  bank  account 
was  the  same. 

Q.     Mr.  Moore  pointed  that  out  to  you? 

A.     Yes,  sir. 

Q.  Well,  you  knew,  did  you  not,  that  Oscar 
Olson  had  converted  the  Territorial  money  to  his 
own  use,  had  actually  embezzled  thousands  of  dol- 
lars of  Territorial  money  and  put  it  in  his  pocket 
and  spent  it  for  his  own  purpose  ? 

A.     I  recall  the  story;  yes,  sir. 

Q.     You  knew^  that,  did  you  not? 

A.     From  reading  the  paper;  yes,  sir. 

Q.     And  you  knew  that  that  was  the  fact  or  the 
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reason  or  the  basis  upon  which  Oscar  Olson  had  | 
been  sentenced,  convicted  and  sentenced,  and  sent 
to  McNeil  Island  Penitentiary,  did  you  not? 

A.     Yes;  I  knew  he  had  been  convicted  under  j 
this  statute  covering  embezzlement.  I 

Q.  Of  embezzlement  of  public  funds  for  his  own 
use?  A.     Yes,  sir. 

Q.     Stealing? 

Mr.  Faulkner:     Pardon  me 

Q.     You  knew  that,  did  you  not? 

Mr.  Kay :     This  is  cross-examination.  [372] 

A.  Yes;  I  knew  that  the  statute — I  knew  the 
statute  under  which  he  had  been  convicted,  Mr. 
Kay. 

Q.  (By  Mr.  Kay)  :  And  then  it  was  your  inten- 
tion, was  it  not,  in  comparing  this  matter  to  Oscar 
Olson  to  imply  that  these  men  had  also  been  guilty 
of  converting  public  money  to  their  own  use? 

A.     No,  sir.  There  is  no  place  in  that  article  that: 
I  sa.y  they  converted  money  to  their  own  use. 

Q.  But  you  said,  you  suggest  that  it  ''closely 
parallels"  the  case,  ''that  of  Oscar  Olson"? 

A.  In  the  receipt  and  disbursement  of  public 
funds. 

Q.  Oscar  Olson,  however,  you  have  just  admit- 
ted, was  convicted  of  embezzling  and  converting  this 
money  to  his  own  use  and  putting  it  in  his  pocket 
and  stealing  it  from  the  Territory? 

A.  And  that  is  where  the  parallel  ends.  It  is  a 
close  parallel  but  not — it  is  a  close  parallel  in  that 
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flic  sninc  Tiiotliod   was  used  nnd   llie  samo  statutes 

apf)li(Hl. 

Q.  Ill  otlicr  words,  tlic  only  pai-allcl,  .Mr.  Damn, 
as  a  matter  of  fact,  is  tliat  money  w<'nt  into  a  ])aiik 
and  money  came  out  of  a  batik? 

A.  No,  sir;  tliat  is  not  the  oidy  parallel  in  my 
estimation,  and  T  didn't  believe  that  was  the  only 
parallel  at  the  time. 

Q.  You  say  Mr.  Moore  showed  you  the  law  in 
that  re^^ard  ?  [373]  A.     Yes,  sir. 

Q.  Mr.  Moore  had  the  law  all  laid  out  and  pre- 
pared at  the  time  you  got  there? 

A.     No,  sir.  I  asked  him  for  it. 

Q.     He  had  it  accessible?  A.     Yes,  sir. 

Q.  Did  you  s:o  over  the  law  with  Mr.  Moore? 
r  A.  I  just  asked  him  what  section  it  was  that 
this  came  under,  and  he  pointed  it  out  to  me,  and  I 
asked  him  how  the  methods  comjjared,  because  T 
Avasn't  familiar  with  the  details  of  the  Olson  case 
so  far  as  how^  the  money  was  handled,  and  be 
pointed  out  that  the  same  method  of  taking-  Terri- 
torial money,  ])uttino'  it  in  a  bank  account  and 
taking  it  out  without  the  Auditor's  knowledge,  un- 
authorized, was  the  same  method. 

Q.     And  that  is  where  the  parallel  ended? 

A.     Yes,  sir. 

Q.  In  other  words,  at  that  point  Mr.  Olson  \m\ 
the  money  in  his  pocket  or  made  off  with  it  or  did. 
whatever  he  did — we  don't  know  what  he  did  witli 
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it,   perhaps — and  you   didn't   intend   of   course   to 

imply  that  these  men  did  that? 

A.     No,  sir.  If  I  had,  I  would  have  said  so. 

Q.  Well,  that  would  have  been  clearly  and  obvi- 
ously a  gross  libel  if  it  was  not  true,  would  it 
not?  [374]  A.     If  not  true? 

Q.     If  you  had  said  that? 

A.  If  I  had  said  that?  If  it  weren't  true,  sir,  I 
wouldn't  have  said  it. 

Q.  Now,  you  said  that  you  got  this  check,  which 
you  photostated  and  printed  on  the  front  page,  Mr. 
Daum,  you  believe  that  you  got  it  from  Mr.  Moore  ? 

A.  I  believe  I  got  the  photostat  from  Mr.  Moore ; 
yes,  sir. 

Q.     The  photostat  or  the  check? 

A.     The  photostat. 

Q.  How  did  you  happen  to  select  this  pai'ticu- 
lar  check  from  the  number  of  other  checks  that 
Moore  had? 

A.     This  was  the  only  check  I  had  seen,  sir. 

Q.  Did  you  not  testify  on  direct  examination 
that  Moore  had  a  number  of  these  checks  ? 

A.     No,  sir.  This  is  the  only  check  I  saw. 

Mr.  Kay:  How  much  trouble  would  it  be  for 
you,  Miss  Maynard,  to  check  Mr.  Daum's  testi- 
mony to  see  if  he  did  not  testify  on  direct  examina- 
tion that  Moore  had  a  number  of  these  checks  ?  Will 
you  make  such  an  examination  during  the  lunch 
hour  please  and  see  if  you  can  find  that  point  in  his 
testimony?  I  believe  it  was  about  midway  through 
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liis  direct  examination  by  Mr.  Faulkner,  if  my  notes 

are  cori-ect  and  of  course  they  may  not  be. 

The  Reporter:     Yes,  sir.  [375] 

Q.  (By  Mr.  Kay)  :  Now,  Mr.  Damn,  is  it  your 
testimony  that  Mrs.  Monsen  never  laid  down  or  ad- 
vised you  in  any  way  as  to  the  editorial  policy  of 
the  Empire  with  regard  to  Governor  Gruening  and 
his  administration? 

A.  Not  si)ecifically  Mr.  Gruening;  no.  The  only 
policy  I  got  from  Mrs.  Monsen  was  over  that  period 
of  two  weeks  that  I  w^orked  for  her  and  when  she 
would — I  would  get  policy  from  her  w^hen  she 
would  either  compliment  me  on  a  story  or  telling 
me  it  was  good  writing  or,  as  I  said,  when  she 
riiticized  me  for  ha\dng  placed  this  road  inspection 
1  i'ip  in  quotes,  but  she  never  directly  come  out  and 
said,  ''Now,  the  policy  of  the  paper  is"  this  or  any 
such  thing.  She  is  not  that  type. 

Q.  Well,  would  it  be  your  testimony  then  that 
you  at  the  time  you  published  this  edition  of  Sep- 
tember 25,  1952,  you  had  no  idea  as  to  whether 
the  attitude  of  the  publisher  of  the  Empire  toward 
the  Gruening  administration  was  favorable  or  un- 
favorable f 

A.  Well,  sir,  of  course  I  knew  that  the  Daily 
Alaska  Empire  had  published  the  Palmer  story  and 
had  been  critical  of  the  Governor  on  that  story. 

Q.  They  have  been  critical  of  the  administration 
practically  on  every  item  over  a  period  of  years, 
liave  they  not? 

A.     Just  as  had  the  other  papers  that  I  worked 
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on — the  News  Miner  and  the  Ketchikan  News  and 
the  Daily  News  in  [376]  Anchorage,  they  were  all 
critical  of  the  Grnening  administration. 

Q.     Did  you  work  on  the  Ketchikan  News? 

A.     No ;  not  work  with  it,  but  associated. 

Q.     The  Dailj^  News  in  Anchorage? 

A.     Stringer ;  I  wrote  stories  for  them ;  yes,  sir. 

Q.  Your  employment  actually  was  for  the  Fair- 
banks Daily  News  Miner? 

A.     Daily  News  Miner;  yes,  sir. 

Q.  Now,  the  Fairbanks  News  Miner  was  at  that 
time  owned  by  that  distinguished  old  Alaskan,  Cap 
Lathrop?  A.     Yes,  sir. 

Q.  Later,  it  has  been  sold,  or  since  your  time  it 
has  been  sold,  has  it  not?  A.     Yes,  sir. 

Q.  And  when  you  worked  for  the  News  Miner 
— I  may  be  going  far  afield  there.  Well,  in  your 
work  on  the  News  Miner  then  you  were  acquainted 
with  the  editorial  position  or  policy,  let's  say,  of 
the  Alaska  Daily  Empire,  or  Daily  Alaska  Empire, 
as  being  comparable  to  that  of  the  News  Miner 
mth  regard  to  the  Gruening  administration? 

A.  Yes,  sir.  We  received  all  the  Territorial 
newspapers  on  an  exchange  basis  and  we  knew  the 
editorial  policies  of  each;  yes,  sir. 

Q.  Then  it  would  not  be — in  going  to  work  for 
the  Empire  j^ou  [377]  would  expect  to  follow,  gen- 
erally, the  editorial  policy  of  the  paper  for  which 
you  worked,  would  you  not,  Mr.  Daum? 

A.     Gfnierall}^;  yes,  sir. 

Q.     So  in   your   position,   coming   to   the   News 
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Miner,  or  to  tlie  lilmpii-e  from  the  News  Miner,  and 
heiiii;'  accjnainted  with  tlie  Tei-ritoi-ial  political  ma- 
chine, machinery,  it  wouhl  not  he  necessary  to  in- 
doctrinate or  instruct  you  on  j^oiic}'  to  the  extent 
tliat  it  might  be  necessary  with  I'egard  to  someone 
i'omini;-  up  from  tlie  "Outside"  cold;  i  mean  the 
editorial  policy,  the  general  policy  of  the  jjaper;  it 
would  not  be  necessary,  would  it? 

A.  No,  sir.  Mr.  Kay,  so  far  as  policy  goes,  with 
any  newspai)er  the  major  point  of  policy  is  whether 
or  not  you  report  the  news  fairly  or  not.  That  is 
tile  first  basis  of  reporting. 

Q.     Right. 

A.  And  the  two  papers  in  that  respect  had  the 
same  policy. 

Q.  Well,  there  is  more  than  that  to  editorial 
})olicy,  is  there  not?  Isn't  there  the  position  of 
whether  or  not  you  are,  for  example,  generally  on 
one  side  or  the  other  as  far  as  the  political  parties 
go? 

A.  No,  sir.  As  far  as  that  goes,  the  Daily  Alaska 
Empire  was  a  Democrat  newspaper  and  the  News 
Miner  w^as  Republican,  but  we  agi^eed  on  a  number 
of  points.  [378] 

Q.  You  agreed  on  one  thing  and  that  is  on  oppo- 
sition to  the  Gruening  administration? 

A.  No,  sir.  We  agreed  on  sjiecific  points  that 
would  come  up  where  the  administration  had  either 
gone  far  afield  from  the  law  or  committed  acts 
which  were  subject  to  public  scrutiny  and  brought 
those  acts  out. 
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Q=  Your  position  then  is  that  there  was  no  gen- 
eral policy  of  the  Empire  in  over-all  opposition  to 
the  Gruening  administration,  so  far  as  you  know"? 

A.  Not  opposition,  sir.  The  fact  that  the  admin- 
istration committed  many  acts  which  were  brought 
to  the  public  attention  in  the  press  may  have  made 
it — you  can't  construe  that  to  be  a  policy,  the  fact 
that  these  different  stories  were  stories  concerning 
acts  of  the  administration.  There  was  no  other  ad- 
ministration to  print  stories  al)out. 

Q.  And  so  you  are  not  then — to  get  back  to  the 
question  again — you  are  not  aware  of  any  general 
editorial  policy  of  the  Daily  Alaska  Empire  in  op- 
position to  the  Gruening  administration,  or  are 
you? 

A.  I  am  in  respect  to  certain  cases  which  have 
come  up — the  Palmer  Airport  case  and  the  illegal 
session. 

Q.  And  with  respect  to  almost  every  attitude  of 
the  administration? 

A.  No,  sir.  There  were  numerous  attitudes  that 
the  Governor  [379]  had  that  the  Empire  was  fa- 
vorable to. 

Q.  I  am  almost  tempted  to  ask  you  if  you  can 
name  one.  You  probably  could  name  one.  Now,  you 
testified,  did  you  not,  that  on  the  24th,  I  believe,  of 
September  you  interviewed  both  Henry  Roden  and 
Frank  Metcalf  as  to  the  story  which  you  had 
gleaned  from  Neil  Moore?  A.     Yes,  sir. 

Q.  And  you  are  sure  of  that,  that  you  inter- 
viewed both  of  them.  Mr.  Daum? 
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A.     Tlint  T  interviewed  l)()tli  ?  Yes,  sir. 

Q.  Is  it  })ossi])le  that  you  are  mistaken  and  that 
\(»!i  interviewed  Mr.  Metcalf  on  that  day  and  did 
Tiot  in  fact  interview  Mr.  Roden  until  the  day  fol- 
lowing the  i\ppearance  of  the  issue  of  September 
25th? 

A.     That  is  impossible,  sir,  because  it  was  Mr. 
Roden  that  told  me  to  go  see  Mr.  Metcalf. 
fl    Q.     Well,  you  did  again  interview  Mr.  Roden  on 
the  26th,  did  you  not?  A.     Yes,  sir. 

Q.  And  you  })ublished  another  story  on  the  26th 
covering  that  interview  with  Roden?  I  will  show  it 
to  vou  and  ask  you  if  you  recall  it. 

A.     Yes,  sir. 

Q.  Now,  that  was  gained  by  you,  written  by  you, 
was  it?  A.     Yes,  sir.  [380] 

S  Q.  And  written  by  you  on  the  basis  of  an  inter- 
view with  Roden  on  or  about  the  25th  or  26th?  It 
appeared  in  the  edition  of  the  26th. 

A.     A^es,  sir. 

Q.     So  it  was  an  interview  wdth  Roden  after  the 
.  appearance  of  this  article  ? 

X.     This  was;  and  I  intei*^'iew^ed  him  every  day 
;  after  that  for  about  a  week. 

Q.     This  is  specifically  after  the  interview  with 
— I  mean,  after  the  appearance  of  the  September 
:  25th  issue  ?  A.     A^es,  sir. 

Mr.  Kay  (Handing  2)roposed  exhibit  to  defend- 
ant's counsel)  :     I  offer  this  in  evidence. 

The  Clerk:     Plaintiffs'  Exhil^it  No.  10. 
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The  Court:  If  there  is  no  objection,  it  may  be 
admitted. 

Q.  (By  Mr.  Kay)  :  Now,  did  you  in  j^our  inter- 
view with  Mr.  Metcalf  question  him  as  to  the  legal- 
ity of  the  method  of  operation  wdiich  had  been 
adopted  with  reference  to  the  ferry,  Mr.  Daum? 

A.     May  I  look  at  my  notes,  Mr.  Kay? 

Q.  If  it  is  necessary  for  you  to  look  at  your 
notes  to  refresh  your  recollection,  you  of  course 
may. 

A.  Yes,  sir ;  because  he  said  something  about  the 
Attorney  Greneral  having  said  something  in  that 
meeting  concerning  [381]  the  legality  of  it.  (Look- 
ing at  notes.)  It  w^as  the  Attorney  General  advised 
— let's  see.  The  receipts  would  have  been  enough  to 
pay  the  operating  expense;  the  receipts  from  the 
ferry,  he  said,  if  he  could  have  used  the  receipts 
from  the  ferr}^  directly  back  to  pay  the  operating 
expense  of  the  ferry,  they  would  have  been  enough 
to  run  it  on,  but  the  Attorney  General  advised  that 
they  couldn't,  and  it  had  to  go  in  the  general  fund; 
normal  chamiels  couldn't  be  used — and  then  the 
only  other  reference  to  legality  was  where  he  said 
there  was  nothing  crooked  at  all,  aboveboard,  open 
to  audit  at  any  time. 

Q.  Now,  you  are  sure,  are  you,  that  Mr.  Met- 
calf used  the  Avords  that  you  have  placed  in  quo- 
tation marks  in  your  headlines,  the  words  ''Noth- 
ing Crooked"? 

A.  Yes,  sir.  As  a  matter  of  fact,  both  he  and 
Mr.  Roden. 
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Q.     Both  lie  niid  Mr.  Rodon?  A.     Yes,  sir. 

Q.  They  ])otli  hnpponrd  to  hit  on  that  hn])py 
plirase? 

A.  Well,  T  bolicvc  ^Iv.  Roden  expressed  that 
t'(>elinu-  first,  and,  when  T  was  talkins,-  to  Mr.  M<'t- 
calf.  T  may  liave  t<»hl  him  that  T  talked  to  Mr. 
Roden  and  what  he  had  to  say,  and  Mr.  Metcalf 
niiu'ht  have  said,  "That  is  rio-ht." 
■  Q.  Yon  talked  to  Mr.  Roden  prior  to  talking-  to 
Mr.  Metealf?  A.     That  is  right;  yes,  sir. 

Q.  Now,  you  are  positive,  are  you,  that  Mr. 
^fetealf  used  the  [1^82]  phrase  "triek  of  book- 
keej^ing".^  A.     Yes,  sir. 

Q.     That  is  a  quotation?  A.     Yes,  sir. 

Q.     That  is  directly  a  quotation,  words  of  his? 

A.  Yes,  sir.  He  said,  "Mr.  Roden  felt  that  a 
special  fund  was  the  only  way  of  handling-  these 
hinds  instead  of  them  going  in  the  general  fund. 
Mr.  Williams  had  no  objection.  It  was  unanimous. 
Mr.  Daum,  it  is  just  a  trick  of  bookkeeping.  They 
had  to  be  kept  out  of  the  general  fund  or  we 
couldn't  use  them;  they  had  to  be  kept  out  of  the 
general  fund  or  they  couldn't  be  used,"  something- 
like that. 

Q.     Where  did  you  get  those  notes  to  whi(di  you 
;  are  referring,  Mr.  Daum? 

X.     These  I  left  in  my  desk  when  I  left  the  Em- 
1  pire. 

Q.     And  when  did  you  leave  the  Empii^e? 
1^  A.     In  '53. 
'^  Q.     In  1953?  A.     Yes. 
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O.     And  when  did  you  next  see  those  notes'? 

A.  When  ]\Irs.  Monsen  handed  them  to  me  when 
I  came  down  to  Ketchikan. 

Q.     That  is  a  couple  of  days  ago? 

A.    Yes,  sii\  [383] 

Q.  Do  you  have  any  idea  of  how  they  happened 
to  be  preserved?  A.     Yes. 

Q.  Where  did  you  leave  them,  as  far  as  you  can 
recall?  A.     In  my  desk  drawer. 

Q.  When  you  finish  writing  a  story,  do  you  or- 
dinarily save  your  notes  ? 

A.  Xo,  sir;  I  don't.  In  fact,  this  isn't  all  of 
them. 

Q.    What? 

A.  This  is  not  all  of  my  notes.  This  is  just  what 
I  happened  to  throw  into  the  drawer,  I  guess. 

Q.     And  Mrs.  Monsen  happened  to  find  them^? 

A.     Yes,  sir. 

Q.  They  were  prepared  at  the  time  of  these  in- 
ter^dews;  is  that  your  testimony? 

A.     Yes,  sir. 

Q.  Now,  in  your  discussion  with  Mr.  Roden  did 
you  ask  Mr.  Roden  concerning  the  legality  of  this 
method  of  operation  ? 

A.  I  don't  know  if  I  asked  him  specifically 
a])out  the  statute.  I  ])elieve  he  prefaced  his  remarks 
with  the  fact  that  there  was  nothing  crooked  about 
the  whole  thing;  that  it  was  all  open  and  above- 
board,  or  words  to  that  effect;  so  I  just  asked  him 
al^out  the  facts  of  the  matter  rather  than  his  opin- 
ion as  to  the  legality  of  it. 
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Q.  When  you  went  in  to  see  Mr.  Metcaif  and 
asked  liiin  about  [384]  tliis,  did  he  produce  a  copy 
of  the  minutes  of  tlie  Board  of  Road  Conrmiission- 
ers  .^  A.     Yes,  sir. 

Q.     For  June  5,  1952?  A.     Yes,  sir. 

Q.  Now,  Mr. — well,  you  had  only  been  there 
nltout  thirteen  days;  that  is  true.  Had  you  had  oc- 
casion to  visit  ^[r.  Metcalf 's  office  prior  to  the  time 
that  you  went  to  see  him  on  this  occasion? 

A.     Yes,  sir;  just  al)out  every  day. 

Q.     Every  day? 

A.     Just  about  every  day;  yes,  sir. 

Q.  Now,  Avhen  Steve  Larsson  Homer  brought  up 
this  matter  al)out  "Watch  for  a  story  on  the  ferry 
i'und,"  you  knew  that  Mr.  Metcalf  was,  generally, 
in  charge  of  the  operation  of  the  ferry,  did  you  not, 
at  tliat  time?  A.     No,  I  didn't  at  that  time. 

Q.  You  didn't  know  that  the  Board  of  Highway 
Commissioners  ran  the  ferry? 

A.     No,  sir;  I  didn't. 

Q.     Didn't  Steve  Larsson  Homer  tell  you  that? 

A.     No.  In  fact  he  just  mentioned  it  briefly  and 

aid  he  had  been  working  for  the  ferry  and  "By 

^he  way,  you  ought  to  w'atch  that.  There  is  going  to 

1)e  something  come  up  in  that.  See  Neil  Moore.  He 

has  got  all  the  facts."  [385] 

Q.  At  that  time  did  you  speak  to  Neil  Moore 
al)out  it? 

A.  No,  sir;  I  didn't.  I  just  let  it  drag  until  it 
came  to  my  mind. 

Q.     Until  Moore  brought  it  up? 
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A.  No.  Until  I  asked  Moore  about  it.  When  you 
are  handling  five  or  six  stories  a  day,  you  don't  try 
to  crowd  any  more  work  on  yourself  than  you  can 
help. 

Q.  Well,  you  let  it  go  for  about  a  week  then, 
until  you  happened  to  ask  Moore  about  it? 

A.     Yes,  sir. 

Q.  Did  you  know  that  Metcalf  was  on  that 
Board? 

A.     When  ]\Ir.  Moore  told  me ;  yes,  sir. 

Q.     You  didn't  know  it  prior  to  that  time? 

A.     No;  I  didn't. 

Q.  Did  you  know  the  Governor  was  on  that 
Board? 

A.     The  Governor  is  chairman  of  all  boards. 

Q.  Well,  you  interviewed  the  Governor  just  a 
feAv  days  prior  to  this  time  about  his  trip  in  leaving 
Juneau,  did  you  not?  A.     Yes,  sir. 

Q.  And  that  was  after  you  talked  to  Steve  Lars- 
son  Homer?  A.     I  believe  it  was. 

Q.  Did  you  bring  up  this  question,  that  you  un- 
derstand there  was  something  bremng  on  the  Chil- 
koot  feiTy,  or  ask  him  about  that?  [386] 

A.  No,  sir.  I  didn't  even  know  the  Governor  was 
involved. 

Q.  Well,  you  knew  he  was  the  chairman  of  all 
the  boards,  you  just  said. 

A.  Yes.  You  asked  me  if  I  knew  that  he  was  on 
that  Board.  I  said  he  was  chairman  of  all  boards. 
But  I  didn't  know  at  the  time  that  the  Board  was 
involved  in  the  ferry.  I  just  didn't  know 
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Q.     You   didn't   know  wlio  ran   ilic  ferry'? 

A.     Sir ! 

Q.     You  didn't  know  wlio  ran  tlie  fei'ry? 

A.     No,  sir;  just  that  the  Territory  did. 

Q.  I  l)elieve  in  tliat  connection  you  testified,  did 
you  not,  tliat  Mi-s. — that  the  one  occasion  on  which 
you  were  called,  that  Mrs.  Monsen  had  occasion  to 
])erhaps  express  the  editorial  policy  of  the  Empire 
to  you,  was  in  connection  with  a  story  that  you 
wrote  at  that  time  alxnit  the  Governor  Icavini^:  Ju- 
iieau  on  tliis  trip?  A.     Yes,  sir. 

Q.  And  I  believe  you  said,  did  you  not,  that  in 
that  story  that  you  had  put  the  words  "road  inspec- 
ti(^n  tour"  or  words  to  that  import  in  (juotation 
marks  with  the  implication  that  that  was  a  cover- 
up  for  a  political  junket?  A.     Yes,  sir. 

Q.  And  that  Mrs.  Monsen  criticized  you  for 
tliat?  A.     Y^es,  sir.  [387] 

Q.  Well,  did  she  criticize  you  for  repeating  it  in 
your  story  on  September  25th  ? 

A.     No,  sir,  she  didn't;  that  I  know  of. 

Q.  In  other  words,  you  did  repeat  it  in  your 
story  on  September  25th,  did  you  not? 

A.     Y^es,  sir. 

Q.  Y^ou  again  characterized  the  Governor;  you 
said  that  the  Governor  "has  not  returned  from  his 
pre-election  'road  inspection'  tour  and  was  not 
available  for  comment  today."  A.     Y"es,  sir. 

Q.  So  you  in  that  instance  not  only  set  the  pol- 
icy of  the  paper  but  flouted  what  the  i)ublisher  had 
warned  vou  about? 
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A.  And,  even  if  I  did,  I  had  an  argument  with 
Mrs.  Monsen  on  that,  and  I  still  l^elieve  that  I  am 
right. 

Q.  I  see.  In  other  words,  it  is  your  testimony 
that  Mrs.  Monsen  in  this  regard  was  more  intei-- 
ested  in  protecting;  the  Governor  of  Alaska  than 
you  were? 

A.  Mo,  sir.  She  was  interested  in  protecting  tlic 
integTity  of  the  paper. 

Q.  Well,  more  interested  in  eliminating  editori- 
aliziuvg  from  tl-e  nevrs  cohimns  of  the  Empire? 

A.     Yes,  sir. 

Q.     That  is  editorializing,  is  it  not? 

A.     Yes,  it  is.  [388] 

Q.  And,  as  a  newspaperman,  you  know  that  edi- 
torializing in  news  columns  is  bad  journalism,  is  it 
not? 

A.  I  wouldn't  say  it  was  bad  journalism.  It 
is 

Q.  It  is  considered  bad  journalism,  is  it  not,  b}^ 
most  respectable  newspapermen? 

A.     To  an  extent;  yes. 

Q.  Editorials  are  to  be  put  in  editorials,  and 
news  items  are  to  be  put  in  nevN^s  articles? 

A.     Yes,  sir. 

Q.  And  tliat  is  editorializing-  a  news  item,  is  it 
not?  A.     Yes,  sir. 

(Whereupon,  the  trial  was  recessed  until 
2:00  O'clock  p.m.,  November  17,  1955,  and  re- 
sumed as  per  i-ecess,  with  all  parties  present  as 
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horetofoi'o  and  the  jnvy  nil  pTosont  in  tlic  box: 
tlio  witness  Jack  D.  Damn  resnmcd  the  witness 
stand,  and  the  cross-exaniiTiation  by  ^fr.  TCay 
was  continned  as  follows:) 

Af]'.  Kay:  I  wond<M-  ii'  the  Conrt  reporter  was 
able  to  locate  dnrin^-  the  lunch  hour  the  reference 
— Mr.  Damn's  direct  examination  about  which  T 
had  inquired  previously.  Were  you,  Miss  Maynard '? 

The  Conrt  Reporter:  Yes,  sir. 

Mr.  Kay:  I  v\onder  if  you  would  read  the  j)or- 
tion  of  tlie  testimony  in  that  res^ard? 

The  Court  Reporter:  Yes,  sir.  ''Q.  Now,  Mr. 
Damn,  you  ])ublished  a  copy  of  a  check  issued  to 
Steve  Homer,  No.  49,  [389]  dated  An,^•ust  20,  1952, 
sia'ned  Chilkoot  P>rry  ))y  Robert  E.  Conghlin,  on 
the  Behrends  Bank.  Where  did  yon  :»'et  that 
check?"  "A.  T  believe  we  obtained  it  from  Mr. 
Moore,  sir."  ''Q.  Yon  think  you  got  it  from  Mr. 
Moore?"  "A.  Yes."  "Q.  Are  you  sure?"  "A.  No; 
I  am  not  certain  but  I  am  quite — well,  I  don't  know 
how  to  say  it — I  am  quite  certain  but  not  positive 
that  w'e  obtained  it  from  Mr.  Moore."  "Q.  And 
Mr.  Moore  had  a  niunber  of  these  checks,  did  he?" 
"A.     Yes,  sir." 

Q.     (By  Mr.  Kay) :     Now,  is  that 

Mr.  Faulkner:  What  was  that  last  question  and 
answer  ? 

The  Court  Reporter:  ''Q.  And  Mr.  Moore  b.ul 
a  num})er  of  these  clun-ks,  did  he?"  "A.     Yes,  sir." 
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Q.     (By  Mr.  Kay)  :     Is  that  correct,  Mr.  Daum? 

A.  Yes,  sir.  What  I  should  have  said  was  pho- 
tostats. He  had  a  number  of  photostats  of  the  same 
check,  and  I  got  the  photostat  from  him.  I  only 
saw  the  one  check. 

Q.  I  see.  Then  what  you  meant  was  that  he  had 
a  number  of  photostatic  copies  of  the  same  check?  ' 

A.     Yes,  sir. 

Q.     And  that  is  your  explanation? 

A.     Yes,  sir. 

Q.     Now,    you    state    that    the    Laredo,    Texas, 
paper,  which  you  happened  to  run  across,  is  an  ex- 
ample of  the  same  thing  as  the  headline  over  thci 
check  in  question  in  this  case ;  [390]  is  that  correct, 
Mr.  Damn?  A.     Yes,  sir. 

Q.  Then  it  would  be  your  interpretation  of  this, 
that  the  headline  ''Soviet  Peace  Proposal  Re- 
jected," appearing  over  a  picture  of  Ike  and  Mamieij 
leaving  the  hospital,  would  be  interpreted  to  refer 
to  the  headline  "Soviet  Peace  Proposal"  in  the 
same  way  that  the  headline  "Reeve  Raps  Graft, 
Corruption"  would  be  in  relationship  to  the  pho- 
tostatic copy  of  the  check? 

A.  Just  the  opposite.  I  mean  to  infer  that  you 
do  not  ordinarily  associate  the  picture  with  the  line, 
Init  it  is  a  common  practice  to  put  your  four-columnii 
banner  or  your  headline,  to  extend  it  over  four  col- 
umns l)ut  still  have  different  stories  or  pictures  un- 
dei-neath  it  that  have  no  connection  with  it  whatso- 
ever. 
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Q.  Tsii't  it  coinnioii  to  liavc  your  story  to  wliifh 
the  headline  rd'ei's  in  the  i-i^lit-liand  cohirnn  of  the 
licadline  .''  A.     No,  sir. 

Q.     Conunon  pi'aetiee? 

A.  No,  sir.  Here  is  one  liere  that  reads  out  oJ' 
the  left-liand.  It  is  either  way. 

Q.  Tlien  it  is  your  testimony  that  these  are  sim- 
ilar situations? 

A.  Similar  situations  in  tliat  tlic  lieadline  has 
no  beai-ing-  on  the  picture  which  is  ])eneath  it.  [391] 

Q.  Of  cours(*  tlie  "Soviet  Peace  Proposal  Re- 
jected'' does  have  a  suhheadline,  does  it  not — *'Con- 
fei-ence  Hits  Snag-  on  Disarmament"? 

A.     Yes,  sir. 

Q.  The  story  "Reeve  Raps  Graft,  Conniption'' 
does  not  have  a  suhheadline? 

A.  It  did  have  until  I  found  Mr.  Reeve's  ])ic- 
ture  and  took  the  suhheadline  out  to  make  room 
for  the  picture. 

Q.     As  published  it  does  not  have  a  suhheadline? 

A,     Correct. 

Q.  When  was  the  headline  "Reeve  Raps  Graft, 
Corruption"  written,  to  the  best  of  your  recollec- 
tion, Mr.  Daum? 

A.  That  is  the  story  that  Mr.  DeArmond  turned 
in  the  night  before,  and  I  don 't  believe  I  wrote  the 
headline  until  the  next  day.  I  dummied  it  in  but 
didn't  ^vrite  the  headline  until  the  following  day. 

Q.  Then  you  are  sure  in  your  own  mind,  are 
you,  that  the  headline  was  not  written  the  night  be- 
fore, on  the  evening  of  September  24th? 
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A.  Quite  certain;  yes;  I  don't  want  to  s%Year  to 
that,  ]3ut,  as  I  remember,  it  was  written  the  next 
morning. 

Q.  Now,  then,  if  Mr.  Small  testified  that  in  the 
discussion  vrith  Beard — Mr.  Beard,  Mr.  Small  and 
yourself — that  he  pointed  this  particular  headline 
out;  in  other  words,  as  he  said:  ''I  recall  I  pointed 
out  to  Beard  that  he  had  [392]  in  the  make-up 
heads  such  as  that,  'Reeve  Raps  Grraft,  Corrup- 
tion' "  alongside  of  the  other  headlines;  Mr.  Small 
would  not  be  telling  the  truth;  is  that  correct? 

A.  Sir,  he  couldn't  be,  because  vre  didn't  have 
a  page  proof  that  night.  No;  he  is  not  telling  the 
truth. 

Q.  If  he  testified  that  you  did  have  a  page  proof 
that  night,  he  is  not  telling  the  truth? 

A.     That  is  right,  sir. 

Q.  Now,  the  story  ''Reeve  Raps  Graft,  Corrup- 
tion" is  a — do  you  care  to  look  at  it? 

A.     No.  I  can  remember  it. 

Q.  It  is  in  general  a  story  of  a  speech  delivered 
by  Bol)  Reeve  at  the  Baranof  Hotel  at  a  Repub- 
lican rally  that  night,  is  it  not?  A.     Yes,  sir. 

Q.     Delivered  the  evening  of  the  24th  of  Septem-  j 
ber,  1952?  A.     Yes,  sir. 

Q.  Do  you  know  anything  actually  of  your  own 
knowledge  about  the  writing  of  that  story  by  Bob 
DeArmond? 

A.     I  know  that  he  wrote  it ;  yes,  sir. 

Q.  Do  you  know  of  your  own  knowledge,  Mr. 
Daum,  whether  or  not  DeArmond  had  an  advance 
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copy  oi'  Reeve's  speech  i  A.     No,   I   don't. 

Q.     Yon   don't   kiunv ?  A.     No.   [393] 

Q.  Yon  don't  know  whether  or  not  Mr.  Reeve 
was  in  the  ha])it,  as  many  candidates  are,  of  pre- 
])aring-  copies  for  tlie  jjress  and  distribnting  them 
j)rior  to  the  speech?  A.     No,  I  don't. 

Q.  It  is  possi])le,  is  it  not,  that  Mr.  Reeve  did 
iiive  Mr.  DeAnnond  an  advance  copy  of  his  speech? 

A.     It  is  possible;  yes,  sir. 

Q.     That  wonldn't  be  nnnsnal? 

A.     It  would  not  be  unusual. 

Q.  Then  it  is  possible  that  Mr.  DeArmond  might 
have  written  that  story  prior  to  the  holding  of  the 
banquet?  A.     No,  sir. 

Q.     It  is  not  possible?  A.     No,  sir. 

Q.     Wh}^  isn't  it  possible? 

A.  Because  I  know  he  came  in  that  night  to 
write  it. 

Q.     What  time  did  he  come  in? 

A.  It  was  rather  late.  It  Avas  after  I  had  fin- 
ished AATiting  my  other  stories,  and  Bob  came  in; 
after  I  had  finished  and  was  ready  to  leave,  he 
came  in  to  wTtite  this  story. 

Q.     Had  he  ^viiten  any  portion  of  it  at  that  time, 
or  do  you  kno^v? 
1^    A.     I    don't    think — not    to    my    knowledge,    he 
hadn't. 

Q.  Is  it  possible  that  he  had  most  of  it  writ- 
ten except  for  putting  it  in  paragraphs?  [394] 

A.  He  could  have  had  it  written  in  his  notes.  I 
don't  know. 
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Q.  Did  you  have  that  story  on  the  evening  of 
September  24,  1952? 

A.     I  didn't;  no,  sir.  The  paper  did. 

Q.     The  paper  did  have  it? 

A.  Bob  had  written  it  that  night  and  left  it  on 
the  desk;  yes,  sir. 

Q.     Did  Beard  have  it  that  night? 

A.     I  don't  think  so. 

Q.     Was  it  set  into  type  that  night? 

A.  No,  I  don't  think  it  was,  because  the  reason 
I  quit  was  the — I  mean,  the  reason  I  quit  that  night 
was  because  the  linotype  operators  were  through 
for  the  night,  and  I  don't  believe  they  were — in 
fact,  I  know  they  weren't  working  when  Bob  came 
to  work. 

Q.  Well,  then,  if,  again  referring  to  Mr.  Small, 
if  he  testified  that  that  story  was  on  a  page  proof 
that  night,  he  is  mistaken  not  only  because  it 
wasn't  written  but  because  there  was  no  page 
proof?  A.     Yes,  sir. 

Q.  I  wonder  if  I  could  ask  who  employed  you 
on  the  Empire,  Mr.  Damn? 

A.     Mrs.  Monsen  employed  me. 

Q.  Mrs.  Monsen  employed  you.  I  believe  you 
testified  on  direct  examination  that  you  received  no 
indoctrination  [395]  or  instruction  ]iy  Mrs.  Mon- 
sen Avith  regard  to  the  editorial  policy  of  the  Em- 
pire? A.     That  is  correct. 

Q.  May  I  ask  you  if  you  received  any  indoctri- 
nation or  instruction  by  Jim  Beard  concerning  the 
editorial  policy  of  the  Empire?  A.     No,  sir. 
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Q.     None  wliatsoever?  A.     No,  sir. 

Q.  No  suggestion  by  Board  tliat  the  Empire  did 
ov  did  not  have  a  certain  attitude  toward  anyone 
or  a  certain  policy  toward  anyone? 

A.  No.  On  the  contrary.  I  had  ])een  in  Alaska 
longer  than  Mr.  Beard,  and  he  realized  that. 
W  Q.  Who  was  doing  the  work  on  the  Empire 
])i'ior  to  your  going  to  work  there  about  thirteen 
(lays  before  this  article  was  written? 
■.  A.  "Who  was  working  on  the  editorial  desk,  you 
mean  ? 

Q.  Yes.  Who  was  handling  this  work  that  you 
took  over;  do  you  know? 

A.  I  assume  Mrs.  xyfonsen  and  Mrs.  Pegucs, 
Johnny  and  Mr.  Beard. 

Q.  Your  particular  jol)  on  the  desk,  v/as  any- 
one handling  that,  that  you  know  of,  or  do  you 
know  ? 

A.  I  don't  know,  as  a  matter  of  fact;  no.  Mrs. 
Monsen  can  [396]  tell  you. 

Q.  Now,  during  the  period  of  time  that  you 
were  employed  by  the  Empire  prior  to  September 
25,  1952,  had  you  written  any  previous  editorials; 
had  you  written  any  editorials  during  that  period? 

A.     Prior  to  1952  ? 

A.  No.  Prior  to — any  editorials  for  the  Empire 
during  the  preceding  thirteen  days  that  you  worked 
for  the  Empire,  prior  to  the  issue  of  September 
25th? 

A.  I  believe  so.  I  would  have  to  look  back 
through  the  copies  to  make  certain. 

Q.     You  don't  know  whether  you  did  or  not? 
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A.     I  believe  I  did. 

Q.     A  few;  many:  regiilarly  every  day? 

A.  Well,  it  wouldn't  be  very  many,  sir,  because 
I  was  only  there  thirteen  days ;  but  I  am  tiying  to 
recall  any  specific — this  was  National  Xewspaper 
"Week.  I  think  I  had  done  an  editorial  on  National 
Newspaper  Week.  I  don't  know.  I  wciuld  have  to 
look  back  through  the  files,  but  I  r-(juld  tell  you 
which  ones  I  had  written. 

Q.  Had  you  placed  any  editorials,  if  you  did 
wi'ite  any  during  that  thirteen-day  period,  had  you 
placed  any  of  them  on  the  front  page  of  the  Em- 
pire ?  A.     I  don't  believe  so. 

Q.  Placing  this  editorial  on  the  front  page  of 
the  Empire  [397]  was  intended  by  you  to  indicate 
your  feeling  on  the  mipoi*tanee  of  the  story,  was  it 
not?  A.     Yes,  sir. 

Q.  Now.  calling  your  attention  to  the  issue  of 
the  Empire  the  following  day.  September  26th; 
there  are  two  items  pasted  on  this  page :  I  will  just 
address  your  attention  to  the  smaller  one  at  this 
time,  a  small  box  entitled,  or  a  l)ox  entitled — the 
title  is  **  Attention. "  Do  you  know  who  wrote  that 
item?  A.     Yes,  sir.  T  wrote  that. 

Q.  You  wrote  that.  And  that  appeared,  that 
item  marked  ''Attention"  there,  appeared  on  the 
front  page  of  the  Daily  Alaska  Empire,  for  Sep- 
tember 26,  1952,  did  it  not?  A.     Yes,  sir. 

Q.  Were  you  responsible  for  placing  it  on  the 
front  pase,  ^h\  Daum  ?  A.     Yes,  sir. 

Q.  You  made  Tip  the  front  page  on  the  26th  as 
well  as  on  the  25th  ?  A.     Yes,  sir. 
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Q.  Did  you  liavc  any  discussions  with  anyone 
prior  to  writing  and  ])u])lishin,<]^  tlic  itom  la])elcd 
"Attention"  on  September  26,  1952? 

A.     Yes,  sir;  T  liad  discussions. 

Q.  Would  3'ou  state  who  you  had  such  discus- 
sions with?  [398] 

A.     Well,  Mrs.  Monseii,   for  one. 

Q.     Any  othei'  persons,  to  your  recollection? 

A.  I  believe  Elmer  Friend  had  di'opped  in  at 
tliat  time. 

Q.     Was  he  then  employed  by  the  Empire? 

A.     No;  he  wasn't.  He  had  been. 

Q.     Just  anyone  else,  if  you  can  recall? 

A.  Well,  I  don't  recall  the  other  names,  as  to 
who  I  talked  to  about  it. 

Q.  As  to  the  other  item  on  this  sheet,  it  is  an 
editorial  in  rather  bold-faced  type  appearing  on 
October  6,  1952,  I  believe  on  the  front  page  of  the 
Alaska  Daily  Empire.  Were  you  employed  by  the 
Empire  on  that  day?  A.     Yes,  sir. 

Q.     Do  you  know  who  ^vr-ote  that  editorial? 

A.     Yes,  sir. 

Q.     Will  you  state  who  it  was?  A.     I  did. 

Q.     Y"ou  wrote  that  editorial  ?  A.     Yes,  sir. 

Q.  And  did  you  also  place  it  on  the  front  page 
of  the  Daily  Alaska  Empire?  A.     Yes,  sir. 

Mr.  Faullmer:    What  date  is  that? 

Mr.  Kay:  October  6,  1952.  "An  Editorial.  In- 
timidated?" [399] 

Mr.  Faulkner:  Are  you  going  to  introduce 
tlieni  ? 
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Mr.  Kay:  Yes;  now  that  he  has  identified  both 
of  them  as  having  been  written  by  him  and  placed 
on  the  front  page  of  the  Empire.  This  is  Octo])er 
6th,  and  the  other  he  has  identified  already.  There 
being  no  objection,  Your  Honor,  I  will  offer  them 
in  evidence. 

Mr.  Faulkner:  One  of  September  26th  and  the 
other 

Mr.  Kay :     And  the  other  of  October  6th. 

Mr.  Faulkner:  Are  you  offering  them  both  to- 
gether ? 

Mr.  Kay:  I  was  just  going  to  leave  them  to- 
gether, if  that  is  all  right. 

Mr.  Faulkner:  It  is  all  right;  yes.  I  wanted  to 
get  the  numbers  straight. 

The  Court:  There  being  no  objection,  the  two 
editorials  may  be  admitted  in  evidence. 

Mr.  Faulkner:     That  will  be  No.  11,  will  it? 

The  Clerk:     Yes. 

Mr.  Kay:  Ladies  and  gentlemen,  I  will  read 
this  item  entitled  "Attention,"  because  it  is  short 
and  should  be  brought  to  your  attention  at  this 
time.  The  item  appeared  on  the  front  page  of  the 
Empire  in  a  box,  a  black  box,  as  you  can  see  here, 
entitled  "Attention:  Our  attention  has  been  called 
to  a  paragraph  in  yesterday's  lead  story  about  the_ 
Chilkoot  Ferry  bank  account.  A  parallel  was  drawi 
between  this  case  and  that  of  a  former  Territorial 
official  now  confined  [400]  to  a  federal  prison. 

"It  was  not  our  intention  to  infer  that  there  has 
heen  any  misappropriation  or  theft  of  these  funds, 
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hilt  ni(M"(>ly  tliat  in  Ixdli  cases,  chocks  W(M'c  di-awu 
ag'ainst  Territoi'ial  fniids  in  hank  accounts  without 
hoinu"  offered  for  the  sci'utiny  of  the  Office  of  the 
Auditoi-  as  provided  for  ])y  the  hiw. 

"The  Eni])ire  rej^Tots  any  misunderstandint;-  that 
may  lia\e  arisiMi  from  tliis  ])ara^Taph  and  hastens 
to  repeat  tliat  there  has  heen  no  evidence  of  any 
I'randulent  (n-  i)ersonaI  use  ot*  any  of  tlie  I'mids  in 
the  s])ecial  account." 

Q.  (By  Mr.  Kay):  x\nd  tliat  was  written  by 
you  and  pu])lished  on  the  front  page  of  the  Empire 
on  the  following  day;  is  that  correct? 

A.     Yes,  sir. 

Q.  Had.  it  been  called  to  your  attention  prior 
to  your  publication  in  the  writing  and  publishing 
of  that  item  that  persons  had  interpreted  your  ar- 
ticle of  the  previous  day  as  implying  that  there  had 
been  a  theft  oi*  embezzlement  of  public  funds? 

A.     Prior  to  publication? 

Q.  No.  After  your  publication  of  the  j)revious 
day  and  prior  to  this  publication,  had  it  been  called 
to  your  attention  by  anyone  that  persons  did  inter- 
pret your  article  of  September  25th  as  inferiing 
that  there  had  been  a  theft  or  misappropriation  of 
public  funds?  [401] 

A.  No,  sir ;  not  that  they  did ;  just  that  they  may 
have;  that  there  Avas  a  possibility  of  the  misinter- 
preting that  one  paragraph. 

Q.  That  applies  only  to  that  one  paragraph  of 
the  article? 

A.     Well,  to  the  article.  The  idea  was  that  some- 
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body  might  misinterpret  the  article  to  get  the  idea 
that  we  were  accusing  the  Governor,  the  Treasurer 
and  the  Highway  Engineer  of  theft  or  misappro- 
priation of  their  funds.  No  such  intention  v\as 
meant. 

Q.  Now,  I  want  to  get  this  very  clear.  The  first 
paragraph  reads,  Mr.  Daum:  ''Our  attention  has 
been  called  to  a  paragraph  in  yesterday's  lead  story 
about  the  Chilkoot  Ferry  bank  account.  A  paral- 
lel was  drawn  between  this  case  and  that  of  a  for- 
mer Territorial  official  now  confined  to  a  federal 
prison."  And  that  is  the  paragraph  concerning 
w^hich  that  item  was  published,  is  it  not? 

A.     Yes,  sir. 

Q.  That  paragraph  being  the  one  in  the  lead 
story  written  by  you:  "The  case  closely  parallels 
that  of  Oscar  Olson,  former  Territorial  Treasurer 
who  is  now  serving  a  prison  term  at  McNeil's  Is- 
land Penitentiary  for  ^dolating  the  law  in  the  re- 
ceipt and  disbursement  of  public  funds." 

A.     Yes,  sir. 

Q.  Now,  I  believe  you  testified,  did  you  not,  on 
direct  examination,  Mr.  Daum,  that  your  use  of 
that  parallel  [402]  was  based  upon  a  discussion  of 
the  law  which  you  had  with  Auditor  Neil  Moore; 
is  that  correct?  A.     Yes,  sir. 

Q.  May  I  ask  if — and  in  your  article  you  cited 
a  number  of  sections  of  the  Territorial  law.  I  will 
show  you  those  references,  Mr.  Daum.  I  don't  be- 
lieve there  were  an^^  prior  to  this.  There  is  one  ref- 
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(M'onee  liere — ''the  written  opinion  that,  under  Sec- 
ti.)n  l:.^2-l,  ACLA  V.m,  it  is  mandatory  tliat  the 
money  be  placed  in  the  general  Cund."  Tlien  a  ref- 
erence to  the  '51  Reorganization  Act— another  cita- 
tion. Then  follows  the  letter  of  Neil  IVIoore  and  liis 
reference,  embodied  by  you  in  your  story,  refei'- 
rinjv  to  Section  11-3-8,  ACLA  1949,  Section  12-2-1, 
ACT. A  194f),  and  Section  12-3-1,  ACLA  1949.  Now, 
are  those  the — is  that  the  law  that  you  discussed 
with  Mr.  Moore,  Mr.  Daum'? 

A.  That  and  the  other  section — sixty-five-dash- 
something-or-other,  under — the  section  under  which 
"^fr.  Olson  had  been  sentenced. 

Q.     That  would  be 

Mr.  Kay:  Might  I  have  Voliune  III  please, 
Your  Honor? 

Q.     (By  Mr.  Kay)  :     That  is  the  section  of  the 
Territorial  law  on  embezzlement,  is  it,  Mr.  Daum? 
I  will  show  it  to  you. 
L     A.     I  am  no  attorney,  Mr.  Kay.  [403] 

^    Mr.  Faulkner:     65-3^ 

«     Mr.  Kay:     Isn't  it  63? 

I    Q.     (By  Mr.  Kay)  :     May  I  ask  you,  while  I  am 
H.oo]dng  this  up,  Mr.  Daum,  if  you  and  Mr.  Moore 
actually  went  over  these  particular  sections? 

A.  Just  the  one.  He  pointed  out  to  me  the  sec- 
tion under  which  Mr.  Olson  was  sentenced  and  said 
it  is  the  same  thing ;  there  is  no  difference ;  j^ou  can 
draw  a  parallel  here ;  anybody  can  see  the  parallel. 

Q.     65-5-63;  is  that  it?  If  you  recall,  Mr.  Daum, 
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will  you  state  whether  this  is  the  section  which  Mr. 

Moore  showed  to  you  and  went  over? 

A.  I  believe  so.  If  it  says  that — ^yes,  sir;  that 
is  it. 

Q.  That  is  the  section  that  Mr.  Moore  showed 
you  and  which  you  discussed  with  him;  is  that 
right '?  A.     Yes,  sir;  quite  certain. 

Q.  Let  the  record  show  that  the — of  course  you 
are  reasonably  sure  that  is  it?  A.     Yes,  sir. 

Q.     that  the  witness  has  referred  to  Section 

65-5-63.  ''Embezzlement  of  public  money." 

Well,  Mr.  I)aum,  did  you  ever  check  the  actual 
record  or  the  judgment  and  sentence  of  execution  of 
Oscar  Olson?  A.     No,  sir;  I  didn't.   [404] 

Q.  Prior  to  publishing  this  story,  or  at  any 
time  ? 

A.  No,  sir.  I  took  Mr.  Moore's  word  for  it.  In 
fact  I  was  reporting  what  Mr.  Moore  said.  I  was 
printing  his  beliefs,  although  I  believed  it  myself 
also. 

Q.  It  would  then  come  as  a  surprise  to  you  if 
you  examined  this  certified  copy  of  the  Judgment 
and  Commitment  of  Oscar  G.  Olson,  done  in  open 
court  on  the  3rd  day  of  January,  1950,  to  find  that 
Mr.  Olson  had  been  convicted  under  Section  7-1-9, 
ACL  A  1949?  A.     I  believe 

Mr.  Faulkner:  Just  a  minute.  I  object  to  that 
question.  Your  Honor.  The  witness  has  testified  as 
to  the  section  under  which  Mr.  Olson  was  sentenced, 
not  convicted,  sentenced. 
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Mr.  Kay:  I'lie  section  nndcr  \\lii<'li  lie  was  son- 
t.('!i('('d  ? 

The  Coni-t:     He  did  testily 

Mr.  Fanlkner:  H(^  was  eonvicted  nnder  another 
section,  and  sentenced  nnder  this  section — 65-5-63. 
We  have  made  that  distinction  all  tlie  time. 

The  Court:  How  could  it  he  })ossil)le  tliat  a  per- 
son convicted  of  crime  could  enter  a  ])lea  under  one 
section  and  be  sentenced  under  another  section? 

Mr.  Faulker:  Well,  if  Your  Honor  will  read 
the  section  that  he  violated,  it  provides  that  the 
])rinishment  ])e  under  the  other  section.  [405] 

Ml'.  Kay :  In  other  words,  it  merely  says  it  shall 
he  punished  as  embezzlement. 

Mr.   Faulkner:     Yes. 

The  Court:     I  haven't  seen  this  exhibit. 

Mr.  Kay:     The  exhibit  does  show 

Mr.  Faulkner:     It  show^s  the  section  violated. 

Mr.    Kay:    in    violation    of    Section    7-1-9, 

ACLA  1949. 

'My.  Faulkner:  If  the  Court,  w^ants  to  look  at  it, 
it  wall  see  that  the  2:)unishmeiit  is  provided  under 
another  section. 

The  Court:  Just  a  moment.  May  I  look  at  it? 
"Embezzlement  of  public  money." 

Mr.  Kay:  Y"es,  Your  Honor.  The  only  point, 
Y^our  Honor,  that  Ave  are  considering  here  is  Mr. 
Faulkner's  objection  to  my  question,  which  I  think 
is  a  perfectly  proper  one,  merely  asking  the  witness 
to  examine  the  Judgment  and  Sentence  and  state 
the  section  imder  wdiich  Mr.  Olson  was  convicted. 
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The  Court:  Well,  but  what  happened  here  is 
that  the  witness  has  testified,  as  I  understood  him, 
that  he  was  informed  by  Mr.  Moore  that  this  Sec- 
tion 65-5-63  is  the  statute  under  which  Olson  was 
convicted. 

Mr.  Faulkner:     No.   Sentenced,  your  Honor. 

The  Court:  I  thought  he  said  convicted.  Then 
I  had  it  wrong. 

Mr.  Kay:  Well,  we  will  check  the  record  on 
that.  I  am  of  the  same  impression  as  your 
Honor.   [406] 

The  Court:  Well,  65-5-63  provides  no  sentence 
— yes,  it  does. 

Mr.  Faulkner:     The  other  one  doesn't. 

Mr.  Kay:    Well,  in  other  words,  the 

The  Court:  65-5-63  provides  the  punishment  for 
embezzlement. 

Mr.  Kay:  It  refers  only  to  the  punishment  sec- 
tion of  it ;  that  is  all. 

Mr.  Faulkner:  Yes.  That  is  what  he  was  talking 
about. 

Mr.  Kay:  Well,  in  other  words,  Olson  was  con- 
victed under  7-1-9.  That  is  the  statute  he  violated. 
He  didn't  violate  the  punishment  section  of  65-5-63. 
He  was  sentenced  imder  it.  He  was  punished. 

Q.     (By  Mr.  Kay) :     Mr.  Daum 

Mr.  Kay:     I  am  sorry. 

The  Court:  Under  the  Section  7-1-9  there  pro- 
vides no  punishment,  but  under  Section  65-5-63 
there  does,  so  that  the  statement  of  the  witness,  if 
he  so  stated,  that  Section  65-5-63  is  the  one  under 
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wliicli  lie  was  soiitoneod,  the  Court  was  in  error,  and 

that  is  the  Coui't's  ruling-. 

Q,  (Ijv  ^Ir.  Kay) :  Is  that  your  testimony  now, 
Mr.  Damn  (  A.     It  is  now^,  and  it  was  tlien. 

Q.  xVnd  this — then  it  is  that  you  and  Mr.  Moore 
were  discussing  only  Section  65-5-63;  is  that 
rio-lit?  [407]  A.     Yes,  sir. 

Q.     You  did  not  discuss  Section  7-1-9? 

A.  As  a  matter  of  fact,  we  didn't  discuss  it.  He 
pointed  tliis  out  to  me,  where  tlie  2)arallel  was  l)e- 
tw  een  them. 

Q.     In  65-5-63 1  A.     Yes,  sir. 

Q.  Well,  now,  the  only  reference  in  the  Olson 
case  to  65-5-63  was  with  re.^ard  to  the  sentence  to 
be  imposed? 

A.  Well,  I  don't  know  that,  Mr.  Kay.  I  mean,  I 
am  no  lawyer.  He  just  pointed  it  out. 

Q.  If  that  be  true,  Mr.  Damn,  are  we  to  assume 
that  3^ou  and  Mr.  Moore  w^ere  discussing-  what  sen- 
tence would  likely  be  imposed  on  the  Governor 

A.     No,  sir. 

Q.    and  the  Treasurer 

xV.     No,  sir. 

Q.    and  the  Highw^ay  Commissioner? 

A.     No,  Mr.  Kay.  We  were  discussing  the  paral- 
\  lei  betw^een  the  cases. 

Q.     The  parallel  between  the  cases;  but  the  only 
[parallel,  the  only  reference  as  to  this  section,  in  the 
case  of  Oscar  Olson  is  to  the  punishment  for  em- 
1  bezzlement,  the  imprisonment.  It  has  nothing  what- 
ever to  do  with  this  case. 
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A.  I  was  not  aware  at  the  time  and  up  until 
now  I  haven't  [408]  been  aware  that  there  was  any 
otlier  section  involved  in  this  case.  Mr.  Mooi\- 
pointed  this  section  out  and  said  that  is  the  same 
one  that  Oscar  Olson  violated  and  the  one  under 
which  he  was  sentenced,  and  there  is  the  parallel 
right  there. 

Q.  Well,  in  view  of  the  Judgment  and  Sentence 
it  is  obvious,  is  it  not,  that  Mr.  Moore  was  mistaken 
as  to  the  section  under  which  Mr.  Olson  had  been 
con^dcted — had  ]:)een  convicted?  I  am  not  trying  to 
confuse  3^ou. 

A.  T  never  said  that  he  w^as,  and  I  don't  believe 
Mr.  Moore  ever  told  me  that  he  was  convicted  under 
that,  although  he  pointed  out  the  parallel  in  this 
statute,  and  that  is  the  basis  on  which  I  reported 
that  he  said  there  was  a  parallel,  that  and  the  fact 
that  the  fmids  were  handled  the  same  way. 

Q.     Now,  so 

Mr.  Ka}^:     Let  me  see  that  Section  65. 

Q.  (By  Mr.  Kay):  Did  Mr.  Moore  point  out 
to  you  the  provision,  in  your  discussion  did  Mr. 
Moore  discuss  the  provision  of  65-5-63  that  he  felt 
Mr.  Olson  had  violated? 

A.     That  Mr.  Olson  had  violated  ? 

Q.    Yes. 

A.     No,  sir.  He  just  pointed  out 

Q.  AVell,  did  he  discuss  the  section  that  he  felt 
Mr. — that  the  Highway  Board  had  violated,  the 
provision  of  it?  [409] 
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A.  Yes.  He  pointed  out  tliis  section.  He  said  tlie 
s.-une  section  holds. 

Q.  Point  out  wliicli  poi-tion  of  tlie  section  that 
he  referred  to  when  he  was  discussing  this  hiw  witli 
you? 

A.  Well,  as  T  reniembei' — Mr.  Kay,  this  wns 
three  years  au'o,  and  to  take  a  section  apai't  three 
years  after  it  was  pointed  out  to  nie — but,  as  T  re- 
call, the  parts  that  he  pointed  out  was 

Q.     Take  youi-  time  and  read  it. 

A.  Yes.  "That  if  any  i)erson  shall  receive  any 
iiKtney  whatever  for  said  Territory  or  for  any 
county,  town,  or  other  municipal  oi-  ])ublic  coi-pora- 
tion  therein,  or  shall  have  in  his  possession  any 
money  whatever  belonging:  to  such  Territory, 
county,  to\\ni,  or  corporation,  or  in  which  said  Ter- 
]-itory,  county,  town,  or  corporation  has  an  interest, 
and  shall  in  an>'  way  convert  to  his  own  use  any 
])()rtion  thereof  or  shall  loan,  with  or  without  inter- 
est, any  portion  thereof,  or  shall  neglect  or  refuse 
to  ])ay  over  any  portion  thereof  as  })y  law  directed 
and  required" — that  is  the  section,  that  is  the  part 
of  it,  that  the  loaning  of  the  money  and  the  ''neg- 
lect or  refuse  to  pay  over  any  portion  thereof  as  by 
laAV  directed  and  required." 

Q.  Mr.  Moore  pointed  out  this  to  you,  did  he, 
tliat  in  his  opinion  the  law  had  been  violated  in  this 
ir.^tance  by  [410]  lending  the  money? 

A.  He  pointed  out  the  loan  and  the  neglect  to 
pay  over  as  required  and  then  showed  me  the  stnt- 
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ute   on  the   12-2-1   that   provides  that   the   money 

should  go  into  the  general  fimd. 

Q.  Now,  that  is  the  manner  in  Avhich  Mr.  Moore 
and  you  determined  that  Section  65-5-63  had  been 
violated;  is  that  correct? 

A.     That  is  Avhere  we  drew  the  parallel  from. 

Q.  The  parallel.  Well,  now,  in  the  Oscar  Olson 
case  was  Mr.  Olson  convicted  for  loaning  any  Ter- 
ritorial money? 

A.  Sir,  I  don't  know.  I  don't  know.  I  am  not 
familiar  with  the  details  of  the  case. 

Q.  You  don't  know?  Weren't  you  in  the  Terri- 
tory when  Oscar  Olson  was  convicted? 

A.     What  year  was  that? 

Q.     1950. 

A.     Yes,  sir;  I  was  in  Fairbanks. 

Q.  You  were  working  for  the  Fairbanks  News 
Miner,  were  you  not?  A.     Yes,  sir. 

Q.  You  reported  the  case  of  Oscar  Olson  rather 
fully,  did  you  not? 

A.     No,  sir.  That  was  an  Associated  Press  story. 

Q.     Well,  you  read  it,  didn't  you?  [411] 

A.     I  imagine  I  did;  yes,  sir. 

Q.  Well,  you,  as  a  matter  of  fact,  know  of  your 
own  knowledge  that  Oscar  Olson  was  convicted  of 
converting  the  money  to  his  own  use,  pocketing  it, 
making  away  with  it? 

Mr.  Faulkner:  Just  n  minute.  I  think  counsel  is 
going  a  little  astray  here.  The  judgTaent  in  that  case 
speaks  for  itself 
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The  Court:     Tlie  Jii(l.i;ineiit  doesn't  recite  tlie 

Mr.  Faulkner:     whetlier  lie  stole  any  nioiuy 

or  converted  it  to  liis  own  use. 

Mr.  Kay:     I  am  askinj;-  il'  he  didn't   know  tliat. 

The  Court:  I  think  tlie  question  is  (juite  proper, 
as  to  whether  the  witness  knew  that  or  not. 

Mr.  Kay:     Certainly. 

The  Court:     The  objection  is  overruled. 

Q.     (By  Mr.  Kay):     Did  you  know  that? 

A.     What? 

Q.  That  he  was  convicted  of  stealing  and  pocket- 
ing Territorial  money  and  converting  it  to  his  own 
use? 

Mr.  Faulkner:  Just  a  minute.  I  must  renew  my 
objection.  Now  he  is  asking  the  witness  if  he  knew 
something  that  isn't  in  the  judgment.  The  judgment 
is  the  best  evidence  of  those  things  and  it  was  in- 
troduced here. 

The  Court:  The  Court  will  take  judicial  notice 
of  the  fact,  comisel,  that  the  judgment  and  sentence 
in  a  [412]  criminal  case  does  not  recite  the  whole 
language  of  the  offense  charged  but  only  the  title  of 
the  offense  charged,  wdiich  is  done  in  this  exhibit. 
Therefore,  the  question  is  proper  as  to  what  this  de- 
fendant knew  at  the  time  of  writing  this  article. 

^Ir.  Faulkner:  That  he  loiew  something  that 
isn't  so  according  to  the  judgTiient  ?  It  doesn't  ap- 
pear there. 

The  Court:     The  objection  is  overruled. 

Q.  (By  Mr.  Kay)  :  You  may  answer  the  ques- 
tion, Mr.  Damn. 
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lite   on  the   12-2-1   that   provides  that   the   money 

should  go  into  the  general  fimd. 

Q.  Now,  that  is  the  manner  in  which  Mr.  Moore 
and  you  determined  that  Section  65-5-63  had  been 
violated;  is  that  correct? 

A.     That  is  where  we  drew  the  parallel  from. 

Q.  The  parallel.  Well,  now,  in  the  Oscar  Olson 
case  was  Mr.  Olson  convicted  for  loaning  any  Ter- 
ritorial money? 

A.  Sir,  I  don't  know.  I  don't  know.  I  am  not 
familiar  with  the  details  of  the  case. 

Q.  You  don't  know?  Weren't  you  in  the  Terri- 
tory wlien  Oscar  Olson  was  convicted? 

A.     What  year  was  that? 

Q.     1950. 

A.     Yes,  sir;  I  was  in  Fairbanks. 

Q.  You  were  working  for  the  Fairbanks  News 
Miner,  were  you  not?  A.     Yes,  sir. 

Q.  You  reported  the  case  of  Oscar  Olson  rather 
fully,  did  you  not? 

A.     No,  sir.  That  was  an  Associated  Press  story. 

Q.     Well,  you  read  it,  didn't  you?  [411] 

A.     I  imagine  I  did;  yes,  sir. 

Q.     Well,  you,  as  a  matter  of  fact,  know  of  your  f 
own  knowledge  that  Oscar  Olson  was  convicted  of 
converting  the  money  to  his  own  use,  pocketing  it, 
making  away  with  it? 

Mr.  Faulkner:  Just  a  minute.  I  think  counsel  is 
going  a  little  astray  here.  The  judgment  in  that  case 
speaks  for  itself 


Henry  Itoden,  ct  al.  507 

(Testimony  of  Jack  1).  Djiiim.) 

The  Court:     The  jiidj^'inciit  (locsu't  recite  the 

Mr.  Faulkner:     whether  he  stole  any  money 

<)!•  converted  it  to  his  own  use. 

Mr.  Kay:      1  am  asking-  if*  he  didn't   i>:no\v  that. 

The  Court:  T  tliink  the  (juestion  is  quite  proper, 
as  to  whether  the  witness  knew  that  or  not. 

Mr.  Kay:     Certainly. 

The  Court:     The  objection  is  overruled. 

Q.     (By  Mr.  Kay):     Did  you  know  that? 

A.     Whaf? 

Q.  That  he  was  convicted  of  stealing  and  pocket- 
ing Territorial  money  and  converting  it  to  his  own 
use? 

-Mr.  Faulkner:  Just  a  minute.  I  must  renew  my 
objection.  Now  he  is  asking  the  witness  if  he  knew- 
something  that  isn't  in  the  judgTuent.  The  judgment 
is  the  best  evidence  of  those  things  and  it  was  in- 
troduced here. 

The  Court:  The  Court  will  take  judicial  notice 
of  the  fact,  comisel,  that  the  judgment  and  sentence 
in  a  [412]  criminal  case  does  not  recite  the  whole 
language  of  the  offense  charged  but  only  the  title  of 
the  offense  charged,  which  is  done  in  this  exhibit. 
TlK^refore,  the  question  is  proper  as  to  what  this  de- 
fendant knew  at  the  time  of  w^riting  this  article. 

Mr.  Faulkner:  That  he  knew  something  that 
isn't  so  according  to  the  judgment?  It  doesn't  ap- 
Ijear  there. 

The  Court:     The  objection  is  overruled. 

Q.  (By  Mr.  Kay)  :  You  may  answer  the  ques- 
tion, Mr.  Daiun. 
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A.  Whether  or  not  I  knew  that  Mr.  Olson  had 
stolen  money  from  the  Treasury? 

Q.     Yes,  sir.  A.     Yes,  sir. 

Q.     You  knew  that,  didn't  you? 

A.     Yes,  sir. 

Q.     When  you  drew  this  parallel,  you  knew  that? 

A.     Sir? 

Q.  AYhen  you  drew  this  parallel  on  September 
25,  1952,  you  knew  that? 

A.     I  knew  that  he  had  stole  the  money;  yes,  sir. 

Q.  Now,  you  have  stated  that  you  wi^ote  the  edi- 
torial appearing  on  the  front  page,  Mr.  Damn, 
''Start  Talking,  Boys"?  A.     Yes,  sir. 

Q.  May  I  ask  if  you  had  any  communication  with 
Oscar  Olson  prior  to  Avriting  that  story,  that  edi- 
torial? [413]  A.     With  Mr.  Olson? 

Q.     Oscar  Olson — Oscar  G.  Olson  ? 

A.     No,  sir. 

Q.  In  the  last  paragraph  of  your  editorial  you 
state:  "Oscar  Olson  sits  today  in  his  prison  cell, 
dreaming  of  the  days  when  he  thought  territorial 
laws  were  only  for  the  miderlings."  That  was  per- 
haps your  editorial  license  as  to  what  you  thought 
Mr.  Olson  might  be  thinking;  is  that  right? 

A.     That  was  a  fair  assumption;  yes,  sir. 

Q.  You  didn't;  you  had  no  direct  knowledge  of 
what  Mr.  Olson  might  be  thinking  at  that  time,  had 
you?  A.     No,  sir. 

Q.  Your  intention  in  writing  that  paragraph  was 
to  compare  Oscar  Olson  to  Gruening,  Roden  and 
Metcalf  in  that  respect,  was  it  not,  Mr.  Daum  ? 
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A.     No,  sir. 

Q.  Was  it  not  your  intention,  sir,  when  you — 
tlie  immediately  precedin^i^  I)ara^aph  reads  as  fol- 
lows— and  the  wliole  editorial  is  devoted  to  tliis 
Cliilkoot  Ferry  fund A.     Yes,  sii-. 

Q.     and  to  the  part  played  in  the  Cliilkoot 

Ferry  fund  l)y  Gruening,  Roden  and  Metcalf  ? 

A.     Yes,  sir. 

Q.  And,  in  fact,  the  preccdiii,^-  ])ara^ra])l)  leads 
as  follows:  [414]  ''But  this  is  a  case  where  Gruen- 
ing-, Roden  and  Metcalf  will  have  to  stand  on  their 
own  feet  and  explain  to  Alaskans  whether  the  ter- 
ritorial law  is  applicable  to  some  and  not  to  others 
or  whether  they  acted  in  complete  defiance  to  the  law 
in  the  belief  the}'  would  not  be  caught." 

A.     Yes,  sir. 

Q.     "Oscar  Olson  sits  today  in  his  prison   cell, 
dreaming  of  the  days  when  he  thought  territorial 
laws  were  only  for  the  miderlings." 
k   A.     Yes,  sir. 

I    Q.     Now,  do  you  state  that  it  was  not  your  in- 
"  tention  to  relate  Oscar  Olson,  thinking  that  Teri'i- 
torial  laws  were  only  for  the  underlings,  to  Gruen- 
ing, Roden  and  Metcalf  in  that  respect  ? 

A.     Not  to  them  as  persons;  no,  sir. 

Q.     Well,  to  them  as  what? 

A.  To  the  idea  involved.  The  story  itself  relates 
the  persons  and  the  dates  and  the  events.  The  edi- 
torial tries  to  point  out  the  ideas  and  principles  that 
are  explicit  in  this  story,  the  fact  that  here  are 
public  officials — I  don't  care  who  they  are — i^ublic 
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officipJs  disregarding  the  normal  methods  of  han- 
dling money  in  the  way  the  law  provides  and  fail- 
ing to  account  to  the  public  for  the  way  that  money 
is  being  handled.  Oscar  Olson  is  [415]  a  good  ex- 
ample of  that  principle  of  public  officials  forgetting 
their  duty  towards  the  public  and  forgetting  the  fact 
that  they  have  to  account  to  that  public  for  every 
penny  of  Government  money  that  is  in  their  hands. 

Q.  Well,  then,  the  point  was  that  you  considered, 
as  I  gathered  from  your  explanation  there,  that  you 
considered,  and  intended  for  the  reader  to  under- 
stand from  that,  that  Gruening,  Eoden  and  Metcalf, 
as  Oscar  Olson,  thought  Territorial  laws  were  only 
for  the  underlings ;  is  there  any  other  interpretation 
that  can  be  drawn  from  it  ? 

A.     Their  actions  in  this  case. 

Q.     Were  comparable  to  those  of  Oscar  Olson? 

A,  No,  sir.  Let  me  say  it,  sir.  Their  actions  in 
this  case  pointed  up  once  again  that  the  public  j 
must  ever  be  alert  to  public  officials  who  feel  that 
they  can  conduct  their  office  to  please  themselves 
without  bothering  mth  all  the  red  tape  that  has 
been  set  up  by  society  to  protect  that  money. 

Q.  Well,  is  it  your  impression  that  Oscar  Olson 
was  convicted  for  disregarding  red  tape? 

A.     Red  tape;  considerable  red  tape;  yes,  sir. 

Q.  Oscar  Olson  was,  as  you  have  admitted,  con- 
victed of  a  theft  of  public  funds,  was  he  not? 

A.     Through  misuse  of  his  office.  [416] 

Q.  The  theft  of  public  funds  by  misuse  of  hig 
office? 
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A.  Yes,  sir.  if  tlic  misuse  was — if  he  had  not 
misused  his  office  or  abused  llie  7'i^hts  that  the 
I>u))lie  had  i;iven  him,  tlie  theft  would  not  have  oc- 
curred.  Tlie  principle  conies   before   the   act. 

Q.  I  believe  you  testified,  did  you  not,  that  the 
use  of  the  word  "Private"  in  your  subheadline 
here  *' Diverting  Cash  to  Private  Bank  Account" — 
I  missed  your  explanation  of  wliat  you  meant  by 
the  use  of  the  word  "Private"  in  that  respect. 

A.  Private  as  opposed  to  public,  a  public  bank 
account  being  the  Treasury. 

Q.  I  see.  Well,  you  realize  that  all  the  funds  of 
the  Territory  are  kept  in  bank  accounts  through- 
out the  Territory,  do  you  not? 

A.     Yes,  sir;  but  under  the  Treasurer. 

Q.  The  Treasurer  was  a  member  of  the  Board  of 
Road  Commissioners  in  this  case,  was  he  not? 

A.  Acting  as  a  member  of  the  Board  of  Road 
Commissioners ;  yes,  sir. 

Q.  True.  And  this  was — the  money  was  in  a 
bank  in  the  same  sense  and  in  the  same  mjuuier  iis 
the  rest  of  the  Territorial  funds,  the  funds  of  the 
Territory,  was  it  not?  A.     No,  sir.   [417] 

Q.     In  your  interpretation? 

A.  No,  sir.  The  rest  of  the  money  had  been 
turned  into  the  general  fund  and  had  gone  through 
the  Treasurer's  Office  and  had  been  accounted  for. 

Q.  But  money  that  is  in  the  general  fund  is 
actually  on  deposit  in  banks,  is  it  not?  We  don't 
liave  a  vault  for  the  Treasury,  do  we? 

A.  I  don't  know,  Mr.  Kay.  I  realize  that  some 
Territorial  monies  are  kept  in  banks;  yes,  sir. 
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Q.  Isn't  all  money  in  the  general  fund  or  sub- 
stantiality al]  the  money  in  the  general  fund  kept  in 
banks;  or  do  you  know,  sir"? 

A.     I  don't  know,  sir. 

Q.  Now,  in  your — just  one  more  item,  Mr.  Daum 
— I  have  in  m}^  notes  that  you  testified  on  direct 
examination ,  that  there  was  nothing  particularly 
unusual  about  the  size  of  headline*? 

A.  No,  sir.  We  have  both  larger  type  and  smaller 
type. 

Q.  Oan  you  recall — how  long  were  you  with  the 
Empire,  Mr.  Daum?  A.     Altogether? 

Q.     Well,  I  know  you  came  there  in — September? 

A.  From  the  time  I  came  there  in  September — 
September,  October,  November,  December,  January, 
February,  March,  April — I  believe  I  left  in  May — 
nine  months.  [418] 

Q.  During  that  time  can  you  recall  any  other 
story  in  which  you  used  as  large  or  larger  type? 

A.     Yes,  sir. 

Q.     Name  one. 

A.  Well,  there  was  the  Presidential  election 
shortly  after  this  that  we  used  larger  type. 

Q.     Larger  type? 

A.  I  believe  so,  I  am  not  certain  but  I  think 
the  Empire  used  larger  type  on  the  sinking  of  the 
"Kathleen"  shortly  before  this. 

Q.  You  were  not  there  on  the  sinking  of  the 
"Kathleen"? 

A.     I   arrived    the   day   after   the   sinking.    The 
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story  appoared  tlie  day  1  ai-i-ivcd.  1  can't  i-ccall  any 

otlior  specific   stories,    hut    I    kn<.»\v   we   liad    lar,i!,er 

type. 

Q.  How  ahuiit  the  Yankees  winidng  the  world 
series?  You  didn't  use  nearly  as  large  type  on  that, 
did  youf 

A.  Just  al)()ut  the  same.  It  appears  to  be  about 
two  or  three  points  more.  I  think  one  is  9()  j)()int 
and  the  other  104.  I  am  not  certain.  Just  about  the 
same  size.  About  six  points  smaller. 

Q.  Well,  then,  I  take  it  that  you  consider  in  your 
opinion,  that  is  the  opinion  of  you  as  setting  the 
policy  of  the  Empire  on  this  day,  that  the  stories 
and  editorials  on  the  special  ferry  fund  were  a 
larger  and  more  important  news  story  than  the 
Yankees  winning  the  world  series?  [419] 

A.  Yes,  sir;  in  that  they  dealt  with  a  more  im- 
portant principle  than  the  principle  of  baseball. 

Q.  Y^ou  testified  that  you  believe  that  you  used 
larger  type  on  the  Presidential  election? 

A.    I  believe  so. 

Q.  Now,  as  a  matter  of  fact,  Mr.  Daum,  are 
you  sure  that  the  Empire  has  any  larger  type? 

A.  Yes,  I  am  positive  we  have  larger  type.  I  am 
sure  you  will  find  larger  type  in  that  same  ])aper, 
display  type. 

Q.     Larger  type?  A.     Larger  type ;  yes,  sir. 

Q.     Than  that,  than  the  headline  in  that  paper? 

A.     I  believe  so. 

Q.     I   would  })v   very  jippreciative   if  yon   could 
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find  me  an  example  of  it  at  any  time,  Mr.  Dairm, 

at  your  convenience. 

Mr.  Kay:     I  have  no  further  questions. 

Redirect  Examination 

By  Mr.  Faulkner: 

Q.  Now,  Mr.  Daum,  just  one  or  two  questions. 
On  the  issue  of  the  Empire  of  September  26th,  a 
portion  of  which  counsel  has  introduced  here  in 
evidence,  I  will  hand  you  the  whole  front  page  of 
the  paper  of  that  day  and  ask  if  you  are  familiar 
with  that?  A.     Yes,  sir.  [420] 

Q.  And  are  you  familiar  with  the  article  there 
attributed  to  Mr.  Roden  ?  A.     Yes,  sir. 

Q.     In  large  type?  A.    Yes,  sir. 

Q.  Do  you  know  whether  that  is  correct?  This 
quotes  Mr.  Roden.  Did  you  write  that? 

A.     I  wrote  that  story;  yes,  sir. 

Mr.  Faulkner:  We  will  offer  this  in  evidence, 
this  whole  front  page  in  evidence. 

Mr.  Kay:  I  wonder  if  we  can  just  glance 
through  it  for  a  moment  here? 

Mr.  Faulkner:     Yes,  I  don't  know  what  else 

Mr.  Kay:     No  objection. 

Mr.  Faulkner:  We  will  offer  this  in  evidence. 
Does  the  Court  want  to  see  it  ? 

The  Court:     No.  It  may  be  admitted. 

Mr.  Faulkner:     That  will  be 

The  Clerk:     M. 
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Mr.  Faulkner:     defendant's  Exhibit  M. 

The  Court:     I  did  not  quite  i^et  wliat  it  is. 

Mr.  Faulkner:  lie  said  it  was  an  interview  with 
Mr.  Roden  or  a  statement  by  Mr.  Roden. 

The  Court:  The  same  as  referred  to  in  the  In- 
dependent, or  another  one?  [421] 

Mr.  Kay :  Your  Honor,  I  introduced  just  a  clip- 
ping from  the  pa})er,  two  clippings  from  the  paper. 

Mr.  Faulkner:  From  this  front  page;  and  I 
want  all  of  the  front  page. 

Mr.  Kay:  This  is  the  full  front  page,  and  it 
shows  the  position  and  everything  else. 

The  Court:  Well  what  I  w^asn't  clear  on  was,  is 
this  supposed  to  be  the  same  interview'? 

Mr.  Faulkner:  I  don't  know^  whether  it  is  the 
same  or  not.  I  don't  think  it  is  quite  the  same. 

Mr.  Kay:     The  next  day's  story  anyway. 

Mr.  Faulkner:  This  one  w^as  written  two  weeks 
before  the  other  one  w'as. 

Q.  (By  Mr.  Faulkner) :  Mr.  Daum,  you  say 
that  that  is  correct,  this  story  in  the  issue  of  the 
Empire  of  September  26,  1952?  A.    Yes,  sir. 

Q.  And  you  had  quite  prominent  headlines  on 
that?  A.     Yes,  sir.  I  played  it  high. 

Mr.  Faulkner:  That  has  been  introduced  now. 
T  will  show  it  to  the  jury. 

Mr.  Nesbett :     What  exhibit  is  that? 

Mr.  Faulkner:     Exhibit  M. 

Q.  (By  Mr.  Faulkner)  :  Mr.  Daum,  at  the  time 
you  wrote  these  articles  did  you  know — don't  go  into 
the  extent — but  did  [422]  you  know  that  the  ferry 
fund  was  short? 
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Mr.  Kay:  I  object  to  that  as  assuming  a  fact 
not  in  issue. 

Mr.  Faulkner:  It  is  in  issue  I  think.  It  has  a 
bearing-  on  the  stor^y,  certainly. 

The  Court:  The  objection  is  overruled.  It  doesn't 
assume  a  fact.  He  is  asked  whether  he  knows 
That  is  material. 

Mr.  Kay:     He  assumed  that  to  be  a  fact. 

The  Court:  I  think  not,  counsel.  The  objection 
is  overruled. 

Q.  (By  Mr.  Faulkner)  :  Do  you  know  whether 
the  ferry  fmid  was  short? 

A.  I  didn't  know;  no,  sir.  There  had  been,  well, 
rumors,  suspicions  and  beliefs  that  something  was 
wrong  with  this  ferry  fund  and  with  a  little  inves- 
tigation by  the  IT.  S.  Attorney  it  would  turn  up 
either  shortages  or  errors  in  the  fmid, 

Q.  Now,  a  complaint  was  made  as  to  the  refer- 
ence there  in  this  article  to  the  District  Attorney. 
Was  that  the  reason  you  referred  to  the  District 
Attorney  in  the  article? 

A,  Yes,  sir.  I  had  called  him  and  asked  him 
if  he  was  going  to  investigate  this  ferry  fund,  and 
he  said  that  he  didn't  know  at  that  time,  I  believe, 
and  I  asked  him,  [423]  "If  you  don't  take  action, 
who  else  would?"  And  he  said,  "I  am  the  only  one 
that  would  take  action  because  I  am  the  only — I 
am  the  one  who  prosecutes  Federal  and  Tenitorial 
Treasurers. ' ' 

Q.  Well,  don't  repeat  the  couA^ersation.  That  is 
the  reason  vou  referred  to  him  in  the  article? 
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A.     Yos,  sir. 

Q.  Now,  Mr.  Daiiiii,  you  rd'erred  tliis  morning 
to  the  ])oli(M('s  (»r  tlic  (our  papers — T  tliiuk  you 
referred  to  them,  didn't  you,  as  the  Ketchikan 
News,  the  Juneau  Empire  and  the  Fairljanks  News 
Miner;  and  what  was  tlie  othei-  one? 

iA.     Anchorage  Daily  News. 
.     Q.     Anchorage   Daily    News — with    reference   to 
])ublic   affairs  generally,   T   think.    What   did   you 
mean  by  that?   Mr.  Kay  asked  you  some  questions 
about  it. 

Q.  Mr.  Kay  asked  me  if  tlie  policy  of  those 
pa])ers  weren't  the  same,  and  I  assured  him  that 
the  policies  were  the  same,  and  Mr.  Kay  attempted 
to  have  me  say,  or,  rather,  asked  me  w^hethei*  or 
not  they  were  the  same  in  relation  to  opposing 
Mr.  Gruening  and  his  administration. 

Q.  Now%  W'hat  did  you  mean  l)y  those  policies 
l)eing  the  same? 

A.  Our  policies  were  the  same  in  that  each  one 
of  those  papers  was  not  afraid  to  publish  any  criti- 
cism of  the  administration  for  fear  of  reprisal,  and 

,  we  took  every  opportunity [424] 

^  Mr.  Kay:  I  object  to  that,  your  Honor,  and 
move  that  it  be  stricken.  There  is  nothing  in  evi- 
dence that  would  justify  that  at  all.  The  witness 
is  being  invited  to  make  a  self-serving  declaration 
of  some  kind  here  which,  I  think,  is  entirely  irrele- 
A'ant. 

The  Court:  He  was  asked  concerning  the  policy 
of  the  paper.    He  certainly  may  state  his  view"  of 
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the  policy  of  the  paper.   I  can't  find  that  it  is  self- 
serving-. 

A.  Well,  what  I  am  trying  to  say  is  that  our 
policy  was  not  against  Mr.  Gruening.  The  policy 
was  to  watch  closely  the  acts  of  the  public  officials, 
no  matter  who  was  in  or  of  what  political  hue,  and 
to  publish  the  facts  concerning  their  acts  in  office, 
especially  when  those  acts  were  contrary  to  tlie 
public  interest.  I  might  add  that  those  newspapers 
which  took  that  view  suffered  considerably  by  lack 
of  receiving  Territorial  contracts  and  printing  and 
advertising  and  in  the  shortage  of  news  from  the 
Territorial  capital. 

Q.  Now,  Mr.  Daum,  Mr.  Kay  asked  you  also 
about  editorializing  in  the  news.  You  said  Mrs. 
Monsen  had  called  your  attention  to  one  case  where 
you  had  editorialized.  Now,  what  do  you  mean  by 
editorializing  in  the  news? 

A.  Well,  in  that  one  instance  I  meant  placing 
the  quotation  marks  around  the  words  "road  in- 
spection trip"  for  the  purposes  of  showing  that, 
well,  the  editorializing  does  [425]  not  necessarily 
mean  that  you  are  injecting  your  own  thoughts  into 
the  article  but  rather  you  are  showing  the  whole 
truth  of  the  matter,  so  that  to  place  the  road  in- 
spection as  being  Mr.  Gruening 's  explanation  of 
his  trip,  and  adding  that  it  is  the  eve  of  the  Terri- 
torial elections  without  commenting  on  it,  and  let  I 
the  public  judge  for  themselves  whether  there  is 
anv  connection. 
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Q.  Yos.  ^\'('ll,  wore  yon  on  the  Empire,  working;' 
for  tlie  Empire,  in  Noveinhcr,  1952? 

A.     Yes,  sir. 

Q.  Do  yon  recall  the  strike,  tliat  steanislii]> 
strike,  that  was  in  tliat  month,  that  tied  np  the 
steamers  for  three  or  f onr  weeks  ?  A.     Yes,  sir. 

Q.  Do  yon  recall  varions  news  items  there,  over 
the  conrse  of  a  few  days,  stating  that  certain  head 
officials  of  the  Territory  were  absent  from  the 
Territory'  at  that  time  ? 

A.  Yes,  sir;  at  one  time  we  had  fonr  or  five — 
yes,  sir;  I  do  recall  that. 

Q.  And  maybe  I  can  refresh  yonr  memory,  if  it 
is  peiTnissible.   The  Governor  was  away,  was  he  ? 

A.     Yes. 

Mr.  Kay:     I  object. 

Mr.   Fanlkner:     I   will   withdraw  that   (^nestion. 

The  Conrt:  I  cannot  see — well,  yon  have  with- 
drawn the  qnestion. 

Q.  (By  Mr.  Fanlkner) :  Now,  do  yon  know 
what  happened  there  in  the  absence  of  these  officials 
with  reference  to  the  strike?  A.     Yes,  sir. 

Mr.  Kay:     Is  this  relevant?   I  object  again. 

The  Conrt :     Again,  I  see  no  relevancy. 

Mr.  Faulkner:  He  talked  abont  editorializing, 
and  I  want  to  bring  out  just  what  editorializing 
is  in  the  news  and  what  the  duty  of  a  newspaper  is. 
I  think  the  jury  is  entitled  to  know. 

The  Court:     I  think  he  has  explained  that. 

Mr.  Faulkner:  Well,  I  don't  think  he  explained 
it  as  well  as  he  can. 
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The  Court:  Well,  is  it  necessary,  counsel,  to  go 
into  the  details'?  Cannot  that  be  explained  in  gen- 
eral terms  as  he  has  done? 

Mr.  Faulkner:  Just  one  instance,  your  Honor, 
and  I  want  to  show 

The  Court:  If  you  wish  to  show  an  illustration 
of  what  he  calls  editorializing,  you  may  do  so. 

Mr.  Faulkner:  I  want  to  show  an  instance,  yes; 
it  isn't  an  instance;  it  is  an  illustration  based  on 
facts. 

The  Court :     Very  well.  [427] 

Mr.  Faulkner:     All  right. 

Q.  (By  Mr.  Faulkner) :  Now,  Mr.  Damn,  you 
know  what  happened  there ;  I  mean,  with  reference 
to   this   strike?  A.     Yes,    sir. 

Q.     What  was  it? 

A.  Well,  the  officials  in  the  Territory — the  Gov- 
ernor, the  Attorney  General,  the  Highway  Engi- 
neer, the  Treasurer — I  don't  know  whether  the 
Treasurer  was  absent  or  not — but  at  any  rate  they 
were  all  a]>sent  from  the  Territory  during  this 
strike,  and  there  was  nobody,  the  Governor  nor  the 
Attorney  General,  to  take  action  against,  or  to  take 
])ositive  action  in  getting  this  strike  stopped  and  i 
getting  the  flow  of  supplies  coming  to  Alaska,  so 
the  Chamber  of  Commerce  in  Juneau  took  it  upon 
it-self  to  hire  an  attorney  to  go  to  Seattle  and  at- 
tempt to  obtain  an  injunction  against  the  strikers. 

Mr.  Roden:     That  is  not  true. 

Q.  (By  Mr.  Faulkner) :  Now,  referring  to  that, 
Mr.  Daum,  is  that  the  type  of  matter  that  you  think 
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the  paper  should  (Mlitoriali/.c  on  wlicii  tlicy  piiljlisli 

til  is  news? 

A.  I  believe  tliat  would  have  })een  a  Ncry  likely 
case  foi'  a  i)ai)er  to  editorialize  and  ])oint  out  where 
the  fault  lay  in  the  Territory  not  being  able  to  take 
any  aetion. 

Q.     Isn't  that — that  is  a  duty  of  a  paper,  isn't  it  t 

A.     I  would  say  so ;  yes.  [42(S] 

Mr.  Faulkner:     I  think  that  is  all,  Mr.  Daum. 

I 

Recross-Exainination 

^^y  Mr.  Kay: 

Q.  Well,  Mr.  Daum,  would  you  say  that  that 
would  be,  this  example  Mr.  Faulkner  has  given 
you,  would  be  a  fit  place  for  editorializing  in  the 
news  colunms  I  Is  that  what  you  meant  to  imply  I 
k  A.  It  would  have  been  an  examj)le  of  what  I 
was  trying  to  say.  To  merely  say  that  a  strike  is 
on  and  that  the  Chamber  of  Commerce  is  taking 
action,  isn't  telling  the  entire  news,  and  yet  it 
could  be  construed  as  editorializing  to  say  the 
strike  is  on  and  there  are  no  Territorial  officials 
here  to  take  action  and  the  Chamber  is  taking 
;  action. 

Q.     Well,  as  long  as — it  w^ould  be  in   fact  edi- 
i  torializing?  A.     Yes,  it  w^ould  be. 

Q.     In  the  news  column?  A.     Yes,  sir. 

Q.  There  might  be  a  difference  of  (^pinion  on 
that.  Is  it  a  matter  of  fact  that  officials  w'ere  absent 
or  that  all  officials  were  absent  who  could  hav(i 
taken  action? 
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A.  Well,  the  Governor  and  the  Attorney-  Gen- 
eral were  absent. 

Q.  Wasn't  the  Secretary  of  Alaska  the  Acting 
Governor  ? 

A.  I  don't  recall  whether  he  was  present  or 
not.  [429] 

Q.  Well,  now,  is  it  3^our  testimony  that  the 
Secretaiy  of  Alaska  was  absent  from  Alaska  at  the 
same  time  the  Governor  was,  at  that  time? 

A.     That  is  not  my  testimony ;  no,  sir. 

Q.     It  is  not  a  fact,  is  it? 

A.     I  don't  know,  sir. 

Q.  Treasurer  Roden  is  the  man  who  Avent  down 
to  settle  that  strike,  isn't  he? 

A.  I  believe  Mr.  Roden  is  the  man  that  the 
Chamber  sent  down;  yes,  sir. 

Mr.  Roden:     By  the  Territoiy. 

Q.  (By  Mr.  Kay) :  Did  he  go  as  a  Chamber 
delegate,  or  did  he  go  on  behalf  of  the  Territory? 

A.  I  don't  know.  Mr.  Roden  just  said  he  went 
on  behalf  of  the  Territory.  I  will  take  his  v/ord 
for  it. 

Q.     You  said  in  response  to  a  question  of  Mr. 
Faulkner's  that,   although  you  had  no  knowledge 
of  whether  or  not  there  was  any  shortage  in  thisi 
particular    fund,    that    there    were    riunors    andj 
suspicions  about  it  at  the  time.    Does  that  mean  I 
that  there  was  such  rumor  and  suspicion  before 
Septem])er  25,   1952,   at  the  time   you  wrote   this 
storv  and  editorial? 
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A.  No,  sii".  Did  you  say  that  tlicrc  wore  vumovs 
or  susi^ioions  or  such? 

Q.     Prior  to  So])t('nil)cr  2;"),  1952?  [4:]0] 

A.  Well,  what  1  meant  was  that  •NTr.  Moore 
toll!  me  that  there  wouUl  pro})al)ly  Ix'  iiKtrc  come 
out  of  this  tliau — lie  wanted  to  audit  the  fund,  and 
I  asked  him  why  lie  didn't  just  ,i;o  over  and  audit 
it,  and  lie  said,  ''U])  until  now  T  haven't  even 
officially  known  that  it  was  there,  hut  once  that 
fund  is  audited  you  can  het  that  there  is  proha])ly 
going  to  he  more  come  to  light  than  at  present." 

Q.  In  other  words,  Moore  was  sure  of  the 
fact,  that  he  would  uncover  something  when  he 
audited  it?  A.     Not  certain;  no,  sir. 

Q.     But  "be  sure,"  isn't  that  the  words  you  used? 

A.     There  was  a  suspicion  there. 

Q.  You  say  that  Mr.  Moore  told  you  he  Iiadn't 
knovvTi  anything  about  the  fund  before  that? 

A.  He  said  he  had  not  been  officially  apprised 
of  it ;  he  did  not  officially  know  of  it. 

Q.  And  he  said  that  that  was  his  reason  for  not 
lundng  audited  it? 

A.     I  believe  that  is  about  right. 

Q.  So  that,  if  Mr.  Metcalf  testified  that  he  asked 
Mr.  Moore  within  a  few  days  after  the  meeting  of 
June  5,  1952,  to  assist  in  setting  up  books  for  this 
fund,  and  that  he  t\vice  requested  audits  from  Moore 
of  the  fund,  Moore  would  have  been  mistaken; 
either  Moore  or  Metcalf  would  liave  been  mistaken 
about  that?  [431] 

A.     I  wouldn't  sav  that;  no,  sir.   I  don't  knovr. 
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Q.  If  that  is  true,  it  wouldn't  reconcile  with 
what  Moore  told  you  or  gave  you  to  understand  at 
that  time  ? 

A.  Mr.  Kay,  I  don't  recall  Mr.  Moore's  exact 
words  enough  to  contradict  Mr.  Metcalf,  or  either 
way  on  that. 

Q.  Did  any  other  rumor  or  suspicion  come  to 
your  attention  prior  to  the  publication  of  these 
articles  on  September  25th'?  A.     No,  sir. 

Q.     Other  than  Mr.  Moore's? 

A.  Except  from  Mr.  Homer,  when  he  said  that 
chances  are — he  said  to  be  sure  and — something 
about  "You  want  to  cheek  into  this  ferry  deal. 
There  is  a  lot  going  to — that  is  going  to  break  wide 
open"  or  some  such  thing. 

Q.  Was  that  after  Mr.  Homer  had  been  dis- 
charged '^. 

A.  I  don't  know.  It  was  about  a  week  or  ten 
days  before  the  article  was  written. 

Mr.  Kay:     That  is  all. 

Mr.  Faulkner :     That  is  all,  Mr.  Daum. 

The  Court:  We  will  take  a  recess  at  this  time 
for  five  minutes. 

Mr.  Faulkner:  Oh,  pardon  me,  your  Honor.  We 
are  finished  with  Mr.  Daum,  and  I  wonder  if  coun- 
sel objects  to  his  remaining  here.  Everybody  else 
seems  to  be  here  on  the  other  side.  [432] 

The  Court :     If  he  is  not  to  be  recalled. 

Mr.  Kay:  If  he  is  not  to  be  recalled,  I  have  no 
objection  at  all. 
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Mr.  Faulkner:  \V<'I1,  I  have  iiothin<;-  in  mind 
now.    T  don't  know  what  nii^lit  transi)ii-e. 

The  Court:  AVcll.  tlic  i-nlc  of  exclusion  of  the 
witnesses  may  now  he  waixcd  as  to  Mr.  Daum. 

Mr.  Faulkner:  Uuh'ss  somethini;-  comes  up— T 
don't  helieve  there  will  be. 

[(Witness  excused.) 
(Whereupon,  Court  recessed  for  fi^•e  miiuites, 
reconvening-  as  per  recess,  with  all  ])arties 
present  as  heretofore  and  the  jury  all  ])resent 
_  in  the  box ;  Avhereu]jon  the  trial  proceeded  as 
W        follows:) 

Mr.  Faulkner:  If  the  Court  please,  our  next 
witness  will  be  Mrs.  Monsen,  and  the  plaintiffs  took 
Mrs.  Monsen 's  deposition  in  Juneau,  and  it  will  be 
(juite  a  strain  for  her  to  be  on  the  stand  and  go 
all  through  this  again,  and  I  have  cross-examined 
her  very  little  in  that  deposition,  but  I  would  like 
to  read  the  deposition  and  I  think  that  will  shorten 
the  time  and  get  in  most  of  her  evidence. 

The  Court:  I  believe  the  rules  do  not  permit 
the  deposition  to  be  used  unless  the  witness  is  not 
within  one  hundred  miles  of  the  place  of  trial.  Now, 
luiless  counsel  wish  to  w^aive  that,  that  is  the  way 
I  imderstand  it.  [433] 

Mr.  Faulkner:  Do  you  mind  if  I  read  these 
questions  and  answ^ers? 

Mr.  Nesbett:  No.  Your  Honor,  I  told  Mr.  Faulk- 
ner wiien  we  took  it  that  it  could  be  read,  al- 
though he  assured  me  she  would  be  here  and  would 
take  the  stand. 
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Mr.  Faulkner :  She  will.  She  mil  take  the  stand, 
bnt  we  agreed  that  this  could  be  read  by  either 
party,  but,  as  I  say,  it  is  unusual  for  the  Court 
to  have  the  witness  here  and  read  a  deposition  at 
the  same  time,  but,  these  questions,  I  don't  want  to 
have  to  go  over  the  same  ones  again,  unless  counsel 
does,  and 

Mr.  Kay:  It  being  understood  that  we  are  not 
limited  on  our  cross-examination? 

Mr.  Faulkner:     Oh,  no. 

Mr.  Kaj^:     All  right. 

Mr.  Faulkner :     No,  not  at  all. 

The  Court:  Very  well.  Then  it  is  understood 
that  the  rule  which  we  just  referred  to  is  waived, 
except  that  Mrs.  Monsen  may  be  called  for  further 
examination. 

Mr.  Faulkner :  Yes.  We  agTeed  to  that  when  we 
took  the  deposition. 

The  Court :    Very  well. 

Mr.  Faulkner:  I  will  read  the  questions  and 
answers. 

(Whereupon,  the  deposition  of  Helen  Monsen  j 
was  read  as  follows  by  Mr.  Faulkner:)  [434] 

Mr.  Faulkner:     This  deposition  is  taken,  it  says  j 
here,  pursuant  to  stipulation,  so  that  is  all  right. 

(Reading.) 

Proceedings 

Mr.  Nesl^ett:  The  deposition  of  Mrs.  Helen  Mon- 
sen is  beiuiT  taken  in  connection  wdth  all  three  of 
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the  eonsolidatcHl  actions  pursuant  to  stipulation  of 
counsel  T(^])rcsentin,c:  the  ])laintiffs  and  of  counsel 
represent ini;"  the  derend.-mt  for  tlie  purpose  of  this 
deposition  only. 

Mr.  Faulkner:     x\ll  ri^ht. 

MRS.  HELEN  MONSEN 
beinii;  first  duly  sworn  upon  oath,  deposes  as  fol- 
lows: 

By  Mr.  Nesbett: 

Q.  Mrs.  Monsen,  you  were  the  President  of  the 
Empire  Printing  Company  on  September  24,  1952, 
were  you  not?  A.     Yes. 

Q.  And  you  still  are  the  President  of  that  cor- 
]K)ration,  in  the  ]n'ocess  of  being  dissolved? 

A.     Yes. 

Q.  And  on  September  24,  1952,  did  you  hold  an 
official  position  in  the  printing  company? 

A.     Yes. 

Q.  Were  you  actively  engaged  in  the  activities 
of  the  printing  company  and  in  the  printing  of  the 
Daily  Alaska  [435]  Empire  ?  A.     Yes. 

Q.  Now,  how  long  prior  to  September  24,  1952, 
had  you  supervised  the  activities  of  the  printing- 
corporation  ? 

A.  That  I  have  to  think  about.  I  presume  that 
would  go  back  to  1938.  There  is  a  period  v^hen  I 
was  aw^ay  from  Juneau,  but  it  was  always  under 
my  supervison.  The  work  was  carried  on  by  the 
staff. 

Q.     In  your  capacity  as  President,  Mrs.  Monsen, 
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YOU  hired  and  discharged,  if  necessary,  your  editors, 

did  you  not?  A.     I  did,  yes,  I  presume. 

Q.  On  September  24,  1952,  did  you  have  ein- 
ph^yed  on  the  Daily  Alaska  Empire  a  man  named 
Beard?  A.     Yes. 

Q.  And  what  was  his  position  w^ith  the  Empire 
Printing"  Company'? 

A.  I  don't  know  what  it  was  at  that  time.  He 
had  been  Business  Manager ;  he  had  been  Manager ; 
lie  had  l)een  Editor  and  Manager,  and  I  don't  know 
what  it  was  at  that  time.  If  you  want  me  to  look 
it  up 

Q.     No,  that  won't  be   necessary.    Is  it  a   fact 
that  as  of  that  time,  September  24,  1952,  Mr.  Beard  , 
did  have  an  executive  position  with  your  paper,  did 
he  not?  A.     Yes,  I  think  so. 

Q.     Is  it  true  that  under  your  supervision   he 
supervised  the  [436]  make-up  and  printing  of  the  | 
Daily  Alaska  Empire? 

A.     I  don't  know  whether  he  was  on  the  desk  | 
then  or  whether  Jack  Daum  did  it.  I  could  find  out. 

Q.     He  was,  however,  engaged  in 

A.  He  worked  in  both  the  front  office  and  the 
business  office  and  in  a  small  town  daily,  one  just 
goes  ahead  and  does  what  has  to  be  done  every  day. 

Q.  Would  you  say  then  that  Mr.  Beard  on  that 
date  had  considerable  authority  nevertheless,  in  an 
executive  capacity?  A.     Yes. 

Q.  Did  you  on  that  date,  September  24,  1952, 
have  a  Mr.  Daum,  D-a-u-m,  working  for  you  ? 

A.     Yes. 
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Q.     Can  you  state  what  his  official  capaeity  was? 

A.  Well,  T  don't  know  whethci-  he  was  7'ey)ortini;- 
then  or  whether  he  was  on  the  desk  at  that  time. 
Sometimes  he  made  up  the  })apei-;  sometimes  he 
reported.  T  know  that  that  day  he  did  get  the  story 
flint  is  iuNolvcd  in  this  ease. 

(J.  Now  I  show  you,  Mrs.  Monsen,  the  front 
])au-e  ol'  the  Daily  Alaska  Empire  printed  on  Sep- 
temher  25,  1952,  the  subject  of  these  suits,  and  if 
you  need  it  to  refresh  your  memory 

A.     Yes.  [437] 

Q.  I  will  ask  you  if  you  had  anything-  to  do  with 
the  make-up  and  reporting  contained  on  that  page? 

A.     No. 

Q.  Mrs.  Monsen,  did  you  know  what  the  make-uj) 
of  the  page  was  going  to  be  on  September  25,  1952  ^ 

A.     No. 

Q.  Did  Mr.  Beard  or  Mr.  Daum  consult  you  in 
any  respect  concerning  the  so-called  ferry   fund  .^ 

A.  No.  I  don't  know  whether  we  talked  about 
it  before  or  after  that.  All  I  knew  was  what  people 
in  town  knew,  just  general  information.  T  didn't 
know  anything  about  their 

Q.  Now,  in  your  general  supervisory  capacity 
didn't  your  Managing  Editors  and  desk  men  check 
with  you  on  matters  of  that  nature  ? 

A.  I  don't  know  what  else  T  might  have  been 
doing  at  that  time.  I  had  a  lot  of  other  things 
to  do  besides  running  the  Empire.  I  realize  that 
it  was  the  most  important  thing  T  should  have  been 
doing,  but  I  certainly  was  not  consulted. 
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Q.  Then  is  it  your  testimony,  Mrs.  Monsen,  that 
you  had  absolutely  nothins:  whatsoever  to  do  with 
the  items  contained  on  the  front  page  of  th?i  pape  •- 
on  September  25,  1952  ? 

A.  I  might  have  written  some  of  the  stories 
about  the  [438]  locals,  and  so  on.  Those  are  the 
things  that  I  usually  did,  the  small  items. 

Q.  Mrs.  Monsen,  there  is  an  editorial  on  that 
page  entitled  *' Start  Talking  Boys" 

A.     Yes. 

Q.     that  is  described  in   parentheses   below 

as  an  editorial.  Did  you  have  ami:hing  to  do  wi"^': 
the  preparation  of  that  editorial?  A.     Xo. 

Q.     Do  you  know  who  wrote  that  editorial  ? 

A.  I  don't  know  whetlier  Jack  Daum  did  cr 
whether  Jim  Beard  did. 

Q.     TTho  ordinarily  wrote  your  editorials? 

A.     Either  one  of  them.   Very  frequently  I  d^ 
but  this  is  something  that  I  hadn't  done. 

Q.  Then  is  it  your  testimony  that  you  first 
learned  that  that  editorial,  '^Staii:  Talking,  Boys."* 
was  to  be  printed,  was  when  the  paper  came  (-"it 
on  Septeml>er  25 ?  A.     After  it  came  out:  ye-. 

Q.     That  paper  you  do  hold  in  yoiu'  hands  is  the  i 
front  page  of  your  paper  as  of  that  date,  is  it  not  ? 

A.     It  apparently  is. 

Q.     Mrs.  Monsen,  did  Mr.  Beard  or  Mr.  Daum 
have  any  instructions  from  you  concerning  their  , 
editorial  or  news  repoiiing  policy  with  respect  to 
the  Gmening  administration?  [439] 

A.     Xo.    I  know  what  you  are  referring  to,  be- 
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cnusc    I    li.-nc   siM^n   flu*   notes  on    M  i-.    Mcl'^niland's 

ilr|»(»si1  ion  ;m(l 

Q.     'rite  Miiswoi-  is  "no"  ^  A.      No. 

(j>.  N'on  li.-nc  not  insli-nctcd  tlitMn  in  nny  Insliitui 
w  linlsooN cr  iH's|)i>ct  inu'  tlio  .-ill  it  ndo  tliry  were  to  vo- 
lloct  in  yonr  i^npoi-  concoinin!;-  tlio  (Irnonin^'  .•ulinin- 
istrnt ion  .'  A.     No. 

(J.  W'oll,  Mrs.  Monson,  I  will  ask  yon  wlictlicr 
or  not  yon  know  nl^ont  tliis  so-called  I'eny  ruiid 
jn'ior  to  tlu>  dato  ol*  i)nl)li('ation  ol'  S(^|)t(Mnl)(*r  -f)? 

A.  That  1  ilon't  know.  I  don't  j'ccall  wlictlu'V 
it  was  'riMun-ally  kntnvn  at  ihc  tinio  or  not.  1  just 
don't  know.  If  it  was  generally  known,  I  incsinnc 
1  did. 

Q.  Isn't  it  a  l'a<'t  tluMi,  Mrs.  Moiison,  that  you 
carried  an  (^xtioinc"  dislike  1'or  (o)\ej'no!-  Gruoniiig' 
])(M-sonally  i  A.     No. 

Q.  Isn't  it  a  fact  that  yiui  instructed  ^[r.  Dauni 
and  Mr.  Beard  that  they  wiu'c  to  do  everything' 
jv><si]>]e  to  expose  or  eni))ai'rass  the  (liaiening  ad- 
ministration ?  A.     No. 

Q.  Did  you  not  instruct  them  at  any  time  con- 
cerning tlieir  attitude  with  resi)eet  to  Gruening? 

A.     No. 

Q.  Yon  have  I'ead  Mr.  McFarland's  deposition, 
have  you  not?  [440] 

A.  Yes.  By  the  way,  iMi'.  ^FcFarUmd  was  em- 
ployed wlien  T  was  out  of  town.  Now,  T  don't  know 
what  Mr.  T^eard  may  liave  told  him. 

(J.  Do  you  deny  that  you  ever  on  any  occasion 
instructed  JNIr.  McFarland  with  respect  to  his  edi- 
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torial  and/or  news  reporting  policy  with  respect 

to  the  Gruening  administration? 

A.  I  don't  deny  that.  I  know  what  he  is  re- 
ferring to,  is  the  article  about  Mr.  Gruening — it 
was  an  interview  with  Mr.  Gruening,  I  believe, 
when  he  came  back  from  attending  the  Democratic 
National  Convention,  and  Mr.  Gruening  had  come 
out  at  the  Convention  in  favor  of  Kefauver  and 
when  he  came  back  to  Juneau,  in  his  first  interview, 
apparently  he  told  Mr.  McFarland  or  Mr.  Jensen — 
whoever  was  covering  the  office  then,  I  don't  recall 
which  one — oh,  just  a  very  fancy  story  about  how 
he  was  for  Stevenson  and  how  Stevenson  was  the 
finest  man  to  have  been  nominated,  and  so  on.  I 
did  not  see  that  paper,  by  the  way,  until  it  w^as  on 
the  street.  Someone  stopped  me  on  the  street  and 
said  "Are  they  trying  to  use  the  Empire,  Helen?" 

Q.  Well,  Mrs.  Monsen,  don't  quote  what  some- 
one on  the  street  might  have  said. 

A.     I  can  tell  you  who  the  man  was. 

Q.  That  still  doesn't  make  it  admissible  if  T 
object  to  it.  [441] 

A.  All  right.  Well,  anyway,  that  is  what  made 
me  go  back  to  the  office  to  read  the  paper  and  find 
out  what  had  been  put  in.  I  didn't  object  previ- 
ously. They  got  the  story  in,  and  they  let  Mr. 
Gruening  use  them,  use  the  Empire,  for  his  ends. 
All  he  wanted  to  do — this  is  a  presumption  on  my 
part,  but  I  think  I  know  the  man  pretty  well — was 
to  get  a  story  in  the  Empire  that  he  could  cut  out 
and  send  back  to  Democratic  headquarters  and  say 
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"see,"  and  tliat  is  wliat  Mi*.  ^FcFai-land  liad  man- 
aged to  do  for  him. 

Q.  Your  Manauini;-  Editor,  Mr.  McFarland, 
})rinted  that  report  of  what  went  on  at  the  Demo- 
cratic Convention,  didn't  he? 

A.     Wliat  do  you  mean? 

Q.  Mr.  McFarland  ])rinted  the  re})ort  Mr. 
Grueninji'  gave  of  what  occurred  at  the  Democratic 
Convention  ? 

A.  He  was  giving- — he  had  already  come  out  for 
^fr.  Kefauver,  but  then  lie  wanted  a  record — it  was 
in  tlie  A.  P.  dis})atches  when  he  was  back  at  the 
Democratic  Convention,  but  he  wanted  the  record 
changed,  don't  you  see,  to  make  him  a  supporter, 
not  of  Ml'.  Stevenson,  w'ho  Avas  a  candidate  at  this 
time  that  he  was  sup])oi'ting  Kefauver — he  wanted 
to  indicate  that  he  w^as  a  Stevenson  supportei* ;  that 
W\ii  best  man  had  been  chosen. 

Q.  Of  course,  there  is  nothing  w^rong  wdth  sup- 
])orting  the  man  wdio  is  finally  nominated,  as  far  as 
party  politics  goes,  [-142]  if  you  are  going  to  have 
to  put  up  AAdth  him,  is  there  ? 

Now,  after  you  saw  this  report  of  Governor 
Gruening  as  to  what  transpired  at  the  Democratic 
Convention 

A.  It  wasn't  a  report  of  what  transpired  at  the 
Democratic  Convention. 

Q.  Did  you  talk  AA^th  Mr.  McFarland  about  what 
he  had  done?  A.     Yes,  I  did. 

Q,  And  didn't  you  as  a  matter  of  fact  bawl  him 
out  for  doing  it? 
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A.  I  told  him  that  I  had  been  met  on  the  street 
and  that  I  had  been  bawled  out  first  for  letting 
people  use  me,  and  that 

Q.  Well,  just  answer  the  question.  Did  you 
bawl  Mr,  McFarland  out  for  doing  it? 

A.  No,  I  just  told  him  what  had  transpired,  that 
I  had  been  bawled  out  down  the  street  for  letting 
my  staff  and  Mr.  Gruening  use  the  Empire. 

Q.  Didn't  you  tell  him  that  you  had  never  known 
that  your  newspaper  would  report  anything  like 
that  as  coming  from  Governor  Gruening? 

A.     No,  I  don't  think  I  did. 

Q.  Didn't  Mr.  McFarland,  as  the  result  of  that 
interview  with  you,  offer  to  quit  his  position? 

A.  Yes;  but  by  the  way,  he  was  already,  appar- 
ently, to  start  another  paper — he  and  Mr.  Gruen- 
ing, I  had  been  [443]  told,  were  all  ready  to  go  on 
a  paper  of  their  own,  so  that's  why — he  didn't  quit 
on  my  account. 

Q.     Did  he  quit  or  was  he  fired? 

A.     He  was  not  fired. 

Q.  Do  you  recall  when  he  left  the  employ  of 
the  Daily  Alaska  Empire? 

A.     No ;  I  can  find  out,  though. 

Q.  Did  you  not,  on  another  occasion,  have  a 
severe  argument  wdth  Mr.  McFarland  over  his 
reporting  certain  news  items  received  from  Asso- 
ciated or  United  Press  in  connection  with  the 
Palmer  airport? 

A.     I  don't  know.    Most  of  the  Palmer  airport 
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stuff  was  l)oforo  Mr.  McFni'land's  tinio.    T  liavon't 

any    idoa. 

O.  Do  \-oii  I'or-all  ()ii(.  iTicidoiit  after  Mr.  Mf- 
l\-ii'laiKl  was  working-  foi-  the  E]n])ir(',  concorTiini: 
f]]('  Palmer  airport? 

A.  T  would  have  to  look  it  up,  '.in  throiiv.li  ^lie 
])apers.  Most  of  my  memory  of  that,  the  Palmer 
airport,  is  two  years  before  this,  ])raetiea]ly  Ix'foi-e 
he  eaTvie  to  v.ork  for  us.  I  do  recall  an  ars^umeut 
with  'Mv,  MeFarlaud  up  at  my  house  iu  1951  wheu 
Mv.  Spencer  and  Curtis  Shattuck  were  there.  Tiiis 
was  after  Korea,  and  Mrs.  McFai-land  and  Mr. 
MeFarlaud,  but  especially  Mrs.  MeFarlaud,  wei-e 
quite  bold  iu  calling  the  United  States  the  aggressor 
nation  in  the  war  and  so  on  and  so  forth. 

Q.  Not  concerning  Gruening  and  the  news  policy 
in  the  [444]  Empire? 

-\.  Yes:  this  is  indicating  that  Mr.  MeFarlaud 
or — the  Empire  has  tried  to  maintain  a  conserva- 
tive— well,  let's  see,  the  Empire  wouldn't  call  tb.e 
United  States  an  aggressor  nation,  but  the  McFar- 
lands  called  the  United  States  the  aggressor  natio?i 
in  the  Korean  War.   Doc^s  that  mean  anything? 

Q.     No,  not  to  me  it  doesn't,  Mrs.  Monsen. 

A.  I  mean  that  indicates  wdiy  I  might  have  liad 
an  argument  with  Mr.  MeFarlaud  over  something 
like  that.   That  indicates  what  his  feelings  were. 

Q.  A'our  father  was  formerly  Governor  of 
Alaska  ?  A.    Yes. 

Q.  And  you  were  more  or  less  his  secretarv  ud 
to  the  time  of  his  death,  were  vou  not  ? 
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A.     No. 

Q.  Well,  you  cared  for  him  constantly  and  as- 
sisted him  in  his  duties  as  much  as  you  could, 
didn't  you?  A.     Yes,  I  did. 

Q.  Isn't  it  a  fact  that  you  had  the  ambition  of 
replacing  your  father  as  Governor  when  the  new 
appointment  was  made? 

A.     What?   Mr.  Nesbett 

Q.     Just  answer  the  question. 

A.     No!  [445] 

Q.  You  knew^  Governor  Gruening  before  he  was 
Governor  and  was  in  the 

A.  Is  that  supposed  to  be  one  of  the  things 
that — I'm  sorry,  but  you  can't  spring  questions 
like  that  on  me  and  expect  me  not  to  comment. 

Q.  I  have  the  right  to  ask  them  and  if  you  can, 
you  should  answer  them. 

A.     Yes,  but  I  mean — I'm  sorry. 

Q.     That's  all  right. 

Isn't  it  a  fact  that  you  knew  Governor  Gruening 
before  he  was  appointed  Governor  and  was  in  the 
Territorial  Insular  Aifairs  Department  of  the  Bu- 
reau of  Interior?  A.     Yes,  that  is  true. 

Q.     Were  you  not  friendly  with  him  at  that  time  ? 

A.     Yes,  we  were  friends. 

Q.  You  became  somewhat,  quite  a  great  deal, 
less  friendly  after  he  received  the  appointment 
as  Governor  of  Alaska,  did  you  not? 

A.  No.  I  think  you  will  find  an  editorial  in  the 
Empire  in  December,  1939,  in  which  the  Empire 
welcomed  Governor  Gruening  to  Juneau  with  open 
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aTiiis.  Tlic  Kni|)!r(''s  first  cIkucc  Ii.-hI  Ixm'h  nii  Alas- 
kan Tor  (Jovci-nor,  and  I  liavc  i'oi-^otten  flic  cir- 
eunistances,  hnt  it  seems  to  inc  tliat  it  was  .lin» 
Connors — at  tliat  time  tlie  Collector  ^)\'  Ciistnnis- 
"vvhom  [446]  the  Pimpire  would  liave  supported,  hut 
when  it  heeame  ap])arent  CoviMnor  Gnieninu*  was 
g'ettim;-  the  appointment,  we  were  .just  as  anxious 
to  have  (xovernor  Gruenino-  have  it  as  any})ody  else. 

Q.  Didn't  your  attitude  toward  Goxcrnor  Gnien- 
in.i^-  heeome  markedly  less  friendly  after  Governor 
Grnening-  liad  re(iuired  the  Troy  estate  to  refund 
certain  monies  paid  for  the  compilation  and  ])ul)- 
lication  of  a  book  called  "(xuide  to  Alaska"? 

A.  No.  Mr.  Nesbett,  yon  should  ask  Mr.  Faulk- 
ner about  that  situation,  because 

Q.     Yes,  but  the  idea  here  is 

A.  I  know,  but  your  questions  are  leading  ques- 
tions in  which  you  are  attempting  to  malign  me 
and  there  is  no 

Q.     T  am  not  attempting  to 

A.  Yes,  you  are.  You  are  trying  to  keep  me 
from  getting  things  in  the  record.  You  are  just 
trying  to  get  things  in  the  record. 

Q.  Well,  Mr.  Faulkner  will  examine  you  when  I 
am  finished. 

A.  Well,  all  right.  Mr.  Faulkner  knows  more 
about  that  than  I  do  and  he  knows  that  that  is 
just  another  one  of  Mr.  Gruening's  little  deals  to 
try  to  bear  dowTi  on  me. 

Q.  ''Another  one  of  his  little  deals" — what  do 
you  mean?  A.     Well,  to  make  me  unhappy. 
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Q.     Make  you  unhappy?  [447] 

A.     Yes ;  but  l3y  the  way,  even  so 

Q.     Well,  you  try  to  state 

Mr.  Faulkner:     Let  her  finish,  Mr.  Nesbett. 

A.  There  is  no — well,  all  the  things,  personal 
things  and  so  on,  that  Mr.  Gruening  has  done  or 
his  family  have  done  to  hurt  me,  prick  me,  and  so 
on  and  so  forth.  I  know  what  you  want  to  do.  You 
want  to  make,  oh,  develop,  this  theme  that  was 
started  with  Jack  McFarland,  that  I  hated  Gover- 
nor Gruening;  I  don't  hate  Governor  Gruening. 
There  is  not  hate  in  m}^  heart,  not  even  about  you, 
Mr.  Nes]}ett. 

Q.     Well,  yon  shouldn't  hate  me. 

A.  No,  but  I  mean  that  I  am  just  not  that  kind 
of  person.  I  don't  like  the  things  Governor  Gruen- 
ing has  done  to  Alaska,  and  they  are  completely 
separate  from  any  personal  feeling  about  him.  I 
tliink  he  is  a  tremendously  bright  guy,  and  I  don't 
know,  I  just  don't — ^you  just  can't  develop  any 
feeling  of  hatred  toward  him  because  there  just 
isn't  any.  If  Mr.  McFarland  says  that  I  hated 
Governor  Gruening  or  anybody  else,  Mr.  McFar- 
land is  lying  there,  I  'm  sorry. 

Q.  It  is  a  fact,  isn't  it,  that  the  Empire,  at  your 
instructions,  for  a  period  of  over  a  year  or  many, 
man}^  months,  refused  even  to  print  the  Governor's 
name,  "Governor  Gruening,"  as  such?  [448] 

A.  Xo.  I  don't  Imow  what  that  was  all  about, 
but  it  occurred  when  I  was  in  Seattle.  At  that  time 
Bill  Carter  was  running  the  paper.  He  ran  a  story, 
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if*  T  i'(>ineniher — i\rr.  Faiilloicr  niiL\ht  rcnicinber — 
i5ul  it  seems  to  me  it  liad  to  do  witli  llic  Alaska 
Tnneau,  in  1944,  wlien  tlicy  were  closini;-  tlie  mine— 
I  don't  know  whetliei-  tluit  is  eorreet  or  not,  and 
]3ill  ran  a  story,  or  a  i)art — Mr.  Omening  had  a 
(Mite  littl(^  lial)it  of  sending'  tilings  down  to  tlie 
Enn)ire  late  in  tlie  afternoon  so  the  stories  would 
iiet  over  the  radio  before  tliey  would  ^et  into  the 
Empire,  and  Bill  eut  the  story,  shortened  tlie  story, 
and  Mr.  Grnening-  was  very  angTy  a])out  that  and 
called  np  Bill  and.  I  think  he  told  him — you  see,  I 
don't  recall;  I  wasn't  there;  this  is  jnst  hearsay — 
hut  Mr.  Grnening-,  I  believe,  said  that  he  never 
wanted  anythins;  of  his  pnblished  again  unless  it 
was  published  in  full,  and  in  the  course  of  their 
conversation  I  think  he  said  ''just  don't  publish 
my  name"  or  don't — really  his  instructions,  as  I 
recall. 

Q.  Didn't  he  say  ''I  won't  give  you  any  quotes, 
but  anj^thing  that  goes  to  the  Empire  will  have  to 
be  in  writing  from  now  on"  after  the  unhappy  in- 
cident? A.     I  don't  know.   I  wasn't  there. 

Q.  Wasn't  that  Governor  Gruening's  policy  dur- 
ing the  latter  seven  or  eight  years  of  his  term? 

A.     I  don't  know.  [449] 

Q.  Well,  wouldn't  you  know,  being  in  a  super- 
visory capacity  most  of  the  time? 

A.     No:  I  still  don't  know. 

Q.  Yf  ell,  can  you  then  ansv»'er  the  question  I  put 
to  you  previously:  wasn't  it  the  policy  of  the  Em- 
pire, at  your  instructions,  not  to  print  the  Gover- 
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nor's  name  as  such,  but  rather  to  simply  refer  to 

him  as  the  Governor  of  Alaska  ? 

A.     ^"liatever  it  was  that  started  this 

Q.     Can  you  just  answer  the  question  now? 

A.     No. 

Q.  Well,  isn't  it  a  fact  that  the  Juneau  Empire 
in  printing  the  list  of  names  of  those  listed  in 
''Who's  ^Tio"  deliberateh^  omitted  the  names  of 
Governor  Gruening-  and  Frank  Metcalf  ? 

A.     No,  I  am  sure  they  didn't. 

Q.     Are  you  sure  they  didn't? 

A.  I  don't  know  whether  it  was  done  or  not,  but 
I  am  sure  they  didn't  do  that.  It  would  certainly 
not  be  at  my  instructions. 

Q.  Now,  as  the  result  of  these,  a.s  you  expressed 
them,  "little  deals"  of  Governor  Gruening,  didn't 
you  become  less  friendly  toward  him  in  your  policy 
of  reporting  his  official  acts  and  doings? 

A.  Apparently  it  just  depended  upon  which 
official  acts.  [450]  Some  things  he  wanted  in  the 
paper.  By  the  way,  can  I  tell  about  the  time  he 
threatened  me  with  libel  if  we  published — in  1947, 
during  the  legislature? 

Q.  Well,  it  isn't  quite  responsive  to  my  question. 
Will  you  answer  that,  please? 

A.  It  just  depended  on  what  they  published. 
Mr.  Gruening  loved  publicity  and  he  would  rather 
have  you  say  something  ''agin"  him  than  not  say 
anything  at  all.  I  don't  know  what  they  did  about 
it.  I  disapproved  of  a  lot  of  the  things  that  the 
so-called  "palace  guard"  were  perpetrating,  includ- 
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iiiU'  ilic  Palmer  aii-poii:.  I  didn't  approve  of  lliat, 
noi-,  I  believe,  did  Coii.u-T'ess.  I  didn't  ap|)i'()\-e  of 
tile — 1  don't  believe  liis  fi,i;Iit  foi-  stalcliood  was 
honest.  Two  jx'ople — one  was  Colonel  Olson,  and 
tilt"  other  was  Mr.  Rasnuisson — told  me  that.  To 
liim  statehood  was  a  ti a, u'- waving-,  it  was  a  popnlar- 
ity  deal;  it  was  a  tiling-  that  was  popnlai-  and  that 
lie  knew  that  Alaska  eonldn't  snp])()rt  statehood  at 
this  time,  bnt  it  was  somethinii'  that  yon  had  to 
eonie  ont  and  yon  had  to  be  for  it,  and  so  on  and  so 
forth.  I  w'ant  statehood  for  Alaska,  bnt  T  don't 
want  it  nntil  w'e  can  pay  for  it,  and  that  was  defi- 
nitely a  tii^ht  between  the  Empire  and  Mi-.  Ornen- 
ini;.  He  made  it  personal. 

Q.     How  conld  Mr.  Grnening  make  it  personal 
when  he  had  no  new^spaper?  [451] 
JF   A.     Oh,   my  word;   what   abont   the   Anchorage 
Times,  w^hat  abont  the  Ketchikan  Chronicle 

Q.  I  mean  he  eonldn't  make  it  a  personal  fight 
against  the  Empire  through  those  publications, 
conld  he  ? 

A.     No,  but  he  made  a  beautiful  little 

(Reading  suspended.) 

Mr.  Faulkner:     She  Avas  interrupted. 

(Reading  resumed.) 

Q.  Well,  you  don't  like  the  Governor  at  all,  do 
you? 

(Reading  suspended.) 
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Mr.  Nesbett:  Now,  your  Honor,  I  object  to  that. 
It  isn't  a  proper,  tine  reading  of  the  deposition 
that  she  was  interrupted.  As  a  matter  of  fact,  she 
had  a  habit  of  trailing  off  and  stopping,  and  it  isn't 
proper  to  interpret  that  particular  bit  of  testimony 
as  an  interruption  on  my  part. 

Mr.  Faulkner:  Maybe  not,  Mr.  Nesbett.  I  am 
sorry.  There  are  just  some  marks  there,  and  the 
answer  wasn't  finished.   Some  of  them  are  like  that. 

(Reading  resumed.) 

Q.  Well,  you  don't  like  the  Governor  at  all,  do 
you  ■? 

A.  I  don't  dislike  Governor  Gruening.  I  dislike 
the  things  he  stands  for.  I  dislike  what  he  has  done 
to  the  Democratic  Party  in  Alaska.  I  think  the 
Democratic  Party  in  Alaska  used  to  be  a  good 
party,  but  there  are  a  lot  [452]  of  conservative 
Democrats  who  feel  the  way  I  do. 

Q.  You  feel  rather  strongly  on  that  point,  don't 
you? 

A.  No.  Don't  tiy  to  get  hatred  into  this,  or 
malice  into  this,  because  there  is  none,  sir. 

Q.  Well,  I  was  just  wondering,  as  the  owner  of 
a  large  capital  newspaper,  do  you  still  maintain 
that  you  did  not  instruct  your  editorial  writers  and 
Managing  Editors  with  respect  to  how  you  felt? 
After  all,  it  was  your  newspaper.  ^ 

A.     In  some  cases  it  wasn't  necessary,  but  there  1^ 
was  never  any  instruction,  there  was  never  any  tell- 
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ing:  them,  et  cetera,  and  if  .lini   IJcai-d  ln-icfcd  Mc- 

Farland,  it  was  done  while  1  was  away,  and 

Q.     If  Jim  Beard   did  what? 

A.  Briefed  MeFarland — that  is  what  Mac  said  in 
his  desposition,  that  Jim  liad  hi-iefed  him.  Tie  said 
we  had  both  briefed  him,  and  that  is,  as  I'ai'  as  I 
am  concerned,  nntrne,  because  he  was  employed  when 
T  was  out  of  town  and  what  happened  then  I  dun't 
know^  Any  briefini>"  would  have  been  Just  tliis,  that 
the  Empire  did  not  approve  of  what  we  Ixdieved 
he  was  trying  to  do  in  Alaska. 

Q.  When  yon  say  that  the  Empire  did  not  i\\)- 
prove,  you  mean  yon,  don't  you?  A.     Yes. 

Q.  And  your  thoughts,  attitudes,  policies  or  ob- 
jections [453]  were  voiced  through  your  news]ia]>er 
naturally,  were  they  not? 

A.  A  whole  lot  w^as  in  the  papei'  that  1  knevr 
nothing  about. 

Q.  But  you  knew  about  most  of  what  was  printed 
in  the  paper,  did  you  not? 

A.     No,  I  was  away  a  great  deal. 

Q.  Didn't  you  dictate  any  policy  in  general  to 
your 

A.  In  most  cases  it  was  not  necessary,  because 
most  of  the  people  wdio  worked  on  the  Empire  knew 
! about  how  I  felt  about  various  and  sundry  things, 
'and  I  tried  to  be  fair  and  I  tried  to  publish  noth- 
ing except  what  I  believed  the  people  had  a  right 
to  know\  That  is  part  of  the  duty  of  a  newspaper, 
you  know. 

Q.     When  you  say  in  most  cases  it  was  not  neces- 
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sary,  do  you  refer  to  instances  in  the  cases  of  em- 
ployees such  as  Small  and  McFarland? 

A.  I  don't  know  anything  about — Mr.  Small  was 
employed  when  I  was  away,  too.  I  don't  know  any- 
thing about  the  situation  there  at  all. 

Q.  Mr.  Small  worked  there  imder  you  for  a  con- 
siderable period  of  time,  did  he  not? 

A.  Yes.  He  was  there.  His  wife  worked  for  us, 
his  daughter  worked  for  us.  I  don't  know,  but  he 
was  employed  while  I  was  away,  and  he  left  when  I 
was  away.  I  don't  know  why  he  left.  [454] 

Q.  Well,  he  was  employed  most  of  the  time  he 
was  there  under  you,  was  he  not  ? 

A.  Not  especially  under  me;  no,  no;  it  would 
be  very  indirectly.  My  principal  association  with 
the  Small  family  was  when  we  were  working  to- 
gether to  get  the  Seattle  Symphony  up  here  and' 
my  association  was  on  that.  That,  of  course,  has 
nothing 

Q.  Was  that  the  only  association  you  had  with 
him? 

A.  No,  let's  see — he  was  there  during,  as  I  re- 
call, during  the  ''Princess  Kathleen"  wreck.  I  don't 
remember  what  else. 

Q.  Did  you  work  at  the  newspaper  office  on  Sep- 
tember 24,  1952,  the  day  before  the  paper  upon 
which  these  actions  are  based  was  printed? 

A.     Grolly,  I  don't  know.  I  presume  I  did. 

Q.  You  Avorked  there  pretty  regularly  every 
day,  didn't  you? 

A.     When  I  was  in  town  I  did.    I  didn't  have 
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office  hours.    T  did  tlic  tliinus  tliat  lind  to  ])v  done, 

tliat  is,  as  many  of  tlieni  as  1  could  do;  tliat's  all. 

Q.  What  in  .li'onci-al  wctc  thos<'  tliiuus  that  had 
to  be  done — in  general  i 

A.  Answering'  letters,  tryini;-  to  li.L;urc  out  the 
answei's  to  things  that  came  up  as  they  were  bi'ought 
to  me — 1  don't  know,  just 

Q.  Not  writing  editorials  or  establishing  poli- 
cies? [455] 

A.  Sometimes.  Sometimes  T  did  and  sometimes  I 
didn't.  I  had  written  very  few  until  aftei*  1953. 

Q.  Do  you  recall  the  day  of  September  25,  1952, 
when  this  front  page  I  have  shown  you  was  printed, 
don't  you,  Mrs.  Monsen? 

A.  Yes;  I  remember  the  paper  was  out  ajid  by 
the  way,  somebody,  I  think  it  w^as  Mr.  Faulkner,  told 
me  that  Mr.  Small  had  said  that  Mr.  Faulkner  had 
advised  me  against  printing  this.  I  think  a\ir.  Faulk- 
ner will  tell  you  that  ^Ir.  Small  did  not  know  what 
he  was  talking  about,  because  Mr.  Faulkner  didn't 
see  the  editorial  until  after  it  was  printed  either, 
and  Mr.  Small  w^as  imagining 

Q.  Actually,  Mr.  Small  Siud  in  his  dej)osition 
that  Mr.  Faulkner  called  you  after  tlie  i)ai)er  had 
hit  the  streets  and  advised  you  that  it  w^as  libelous. 

A.     r  don't  think  he  did. 

Q.  Don't  you  recall  receivmg  a  phone  call  from 
Mr.  Faulkner  on  the  afternoon  the  paper  went  on 
the  streets  and  discussing  the  matter  with  him  in 
the  presence  of  John  Small?  A.     No. 


546  Empire  Printing  Co.  vs. 

(Deposition  of  Mrs.  Helen  Monsen.) 

Q.     Not  over  the  telephone?  A.     No. 

Q.  And  you  don't  know  whether  such  a  dis- 
cussion occurred  or  not  then;  is  that  your  te;oti- 
mony?  [456]  A.     No. 

Q.  It  could  have,  but  you  might  have  forgotten 
it;  is  that  right *? 

A.  I  don't  think  it  occurred.  Mr.  Faulkner  would 
know.  My  first  memory  of  any  talk  about  it  at  all 
was  the  next  day,  the  next  morning. 

Q.     With  whom  was  that  discussion? 

A.     I  think  with 

(Reading  suspended.) 

Mr.  Nesbett:     ''had." 

Mr.  Faulkner:     "had";  yes. 

(Reading  resumed.) 

Q.     With  whom  was  that  discussion  had? 

A.  I  think  with — Mr.  Banfield  came  into  the 
office  and  I  came  over  and  talked  to  Mr.  Faulkner 
about  it. 

Q.  Mr.  Banfield  came  in  your  office  and  advised 
you  that  it  was  libelous,  did  he  not? 

A.  I  don't  know  whether  he  said  that  or  not.  He 
said  it  should  not  have 

Mr.  Faulkner:  If  you  don't  remember  those 
things,  Helen 

A.  I  don't  remember,  really  and  trul.y.  I  just 
know  that  Norman  came  into  the  office  and  we  dis- 
cussed it,  and  then  I  came  over  and  talked  to  Mr. 
Faulkner,  and  that's  that. 
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Q.  If  you  don't  want  to  divulge  what  transpired 
between  you  [457]  and  your  attorneys,  all  Tight.  I 
was  merely  referrint^  to  Mr.  SnialTs  stntoinont. 
Have  you  read  liis  deposition? 

A.  No,  I  have  not.  Mr.  Faulkner  told  nie  some- 
thing about  it,  though,  and  said  that  he  knew  and 
I  knew  that  I  had  had  no  discussion  with  Mr. 
Faulkner  and  consequently  John  was  just  com- 
pletely incorrect.  He  didn't  have  any  idea  about  it. 

Q.  Isn't  it  a  fact  that  numerous  conferences  were 
held  in  your  office  over  in  the  Empire  between  your- 
self and  Mr.  Beard  on  various  occasions  and  Mi-. 
Gihnore  of  the  Canned  Salmon  Industry  and  Mr. 
Marcus  Jensen,  concerning  the  policy  of  the  Empire 
as  respected  the  Gruening  administration? 

A.  No.  I  think  about  that,  wasn't  Mark  running 
for  office  then?  If  we  had  any  conversations,  it  was 
probably  about  Mark's  candidacy.  I  would  have  to 
look  it  up  to  see. 

Q.  Did  you  have  any  conference  with  Auditor 
Neil  Moore  just  prior  to  the  printing  of  the  Sep- 
tember 25  edition  of  the  Empire? 

A.  That  I  don't  recall.  If  there  were  conferences, 
they  were  probably  with  Jim  Beard,  but  I  don't 
know. 

Q.  But  you  frequently  did  have  conferences  with 
Mr.  Moore,  did  you  not? 

A.  Well,  I  think  that  is  dignifying  it.  Make  it 
conversations,  not  conferences.  [458] 

Q.     Quite  often  in  your  office;  isn't  that  correct? 
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A.  Neil  used  to  come  down  and  pick  up  his 
paper  at  the  end  of  the  day,  and  he  would  just  come 
in  and  say  "hello,"  that  would  be  all. 

Q.  Mr.  Moore  was  quite  opposed  to  Governor 
Gruening,  was  he  not? 

A.  Golly,  I  don 't  know^  whether — something  that 
both  Neil  and  I  were  distressed  about  and  had  been 
for  a  long  time,  and  Mark,  too,  that  had  been  one 
of  Mr.  Gruening 's  pets,  was  the  Union  Bank  in 
Anchorage,  and  we  knew  that  the  records,  the  min- 
utes of  the  Banking  Board,  had  been  changed  and 
that,  by  the  w^ay,  never  got  in  the  paper.  It  was 
just  one  of  those  things  that  probably  should  have 
gone  in  but 

Q.     Didn't  you  consider  it  your  duty  to  print  it? 

A.  Sure  did,  but  it  didn't  get  in.  At  the  time 
it  came  up  before  the  legislature  in  1947,  Mr.  Gruen- 
ing threatened  me  with  libel  if  it  were  published, 
and  I  knew^  nothing  about  it.  I  came  over  here  and 
asked  Mr.  Faulkner,  and  at  that  time  the  matter 
had  been  settled  and  it  was  hoped  that  the  Union 
Bank  was  once  more  solvent  or  that  some  arrange- 
ment had  been  made  to  protect  the  depositors.  There 
was  no  question  of  libel  about  anything  that  was 
said  at  the  time. 

Q.     W^j  didn't  you  print  it?  [459] 

A.  To  protect  the  depositors  of  the  bank,  and 
there  is  a  law,  isn't  there,  Mr.  Faulkner,  not  about 
libel  but  about  any  story  that  might  start  a  run  on 
a  bank? 

Q.     False  story. 

A.     Well,  then,  I  am  wrong,  but  that  wouldn't 
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have  been  a  false  story.    The  story  was  correct. 

Q.  Did  you  discuss  this  i)ubli('ati()n  with  Mr. 
iieard  the  day  that  it  was  made,  the  [)ublicati(>n  of 
September  25,  1952 '^ 

A.  I  don't  know.  I  don't  remember.  Probaljly 
after  the  paper  was  out — I  don't  remember  that. 
1  have  a  faint  recollection  of  him  standing  in  the 
front  ofdce  with  a  pajjer,  but  1   don't  remember. 

Q.  Then  is  it  your  testimony  that  although  the 
entire  front  page  of  the  Empire  of  September  25 
was  devoted  to  this  subject  of  the  feriy  fund  and 
so  forth,  that  you  knew  nothing  about  what  was 
going  to  hit  the  streets  that  day  in  the  publication? 

A.  I  would  imagine  that  there  was  jjrobably  a 
Chamber  of  Commerce  meeting  and  I  didn't  get 
back  to  the  Empire  until  the  paper  was  nearly  out. 

Q.  Well,  ordinarily  you  would  have  known, 
wouldn't  you?  A.     No,  I  wouldn't  know. 

Q.  If  they  are  going  to  devote  the  entire  front 
page  to  one  subject 

A.  No,  I  wouldn't.  I'll  bet  there  are  lots  of  times 
that  [460]  the  Anchorage  Times  comes  out  without 
Mr.  Atwood  knowing  what  is  on  the  front  page  of 
the  paper,  or  that  the  Anchorage  News  comes  out, 
\^^thout  Mr.  Brow^n  knowing  what  is  on  the  front 
page  of  the  paper,  and  probably  in  the  Ketchikan 
papers  it  is  different,  but  I  don't  know. 

Q.  But  ordinarily  if  the  entire  front  page  is  to 
be  devoted  to  one  subject,  the  publisher  or  the 
Editor  would  know  about  it,  would  he  not? 
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A.     Probably. 

Mr.  Nesbett :    I  believe  that  is  all,  Mr.  Faulkner. 

Q.  (By  Mr.  Faulkner)  :  Mrs.  Monsen,  I  believe 
there  are  just  one  or  two  questions  I  will  ask  you. 
You  mentioned  the  fact  that  the  Governor,  Gruen- 
ing,  called  you  and  asked  you  not  to  publish  some- 
thing that  happened  with  reference  to  the  Union 
Bank.  Now,  wasn't  that  a  resolution  which  was 
offered  in  the  Senate  that  he  was  talking  about? 

A.    Yes. 

Q.  And  did  he  on  that  occasion  tell  you  that  if 
you  published  it  you  would  be  sued  for  libel  ? 

A.    Yes. 

Q.  And  what  did  you  do  then?  Did  you  come 
to  me? 

A.  I  came  to  you  and  asked  you  about  this.  It 
had  come  up  on  the  floor  of  the  Senate,  and  con- 
sequently there  would  have  been  no  libel  in  publish- 
ing it,  because  it  was  [461]  privileged  material,  that 
is  what  you  called  it,  isn't  it? 

Q.  That  is  what  I  told  you.  I  told  you  it  was 
absolutely  privileged.  A.     Yes. 

Q.  But  suggested  that  you  do  not  publish  the 
result  of  this  examination  in  the  Senate  because 
it  might  cause  a  run  on  the  bank  and  the  deposi- 
tors, the  innocent  depositors,  would  lose  their 
money.  A.     That  was  w^hat  you  said. 

Q.     Then  when  I  told  you  that,  did  you  not  call 
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(rovernor  Gruening  and  tell  him  that  you  had  been 
advised  by  your  attoi-ney  tiiat  that  would   not  be 
libel  to  publish  that  resolution,  but  tluit  you  were 
not  going  to  publish  it  anyway'^ 

A.     Yes,  1  did. 

Q.     And  gave  him  the  reasons?  A.     Yes. 

Q.  Now,  later  on,  wasn't  that  resolution  pub- 
lished and  printed  in  the  Senate  Journal? 

A.  Yes.  That  time  w-as  one  of  the  times  that 
Mr.  Gruening  suggested  we  get  together  to  settle 
the  affairs  of  Alaska  over  a  cup  of  tea;  yes. 

Q.  Now,  on  another  occasion  long  before  that  did 
you  meet  Governor  Gruening  at  the  Salmon  Creek 
Roadhouse  and  have  some  discussion  with  him  about 
the  policy  of  ininning  [462]  Alaska? 

A.     Yes ;  that  w^as  in  '47.  It  was  the  night  of  the 
election  in  1948,  and  I  remember  that  because  Dan 
Mahoney  and  Lucille  Mahoney  had  come  by  the 
office  and  we  Avere  wondering  if  there  w^ere  any  elec- 
tion  returns   and   so   forth,   and  we   went   to   the 
Country  Club  for  dinner  and  w^e  Avere  there  quite 
'  early,  and  w^hile  w^e  were  there  a  large  i)arty  came 
in  and  Mr.  Gruening  was  there  and  Bob  Bartlett 
;  and  a  w^hole  lot  of  people,  anyway,  and  as  we  vrere 
1  leaving  Mr.  Gruening  came  over  to  me  and  asked 
'  when  w^e  w^ere  going  to  get  together  over  that  cup 
of  tea;  that  **if  we  could  only  get  together,  Helen, 
Ave  could  run  Alaska,"  and  Mike  Monagle  w^as  just 
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chatting  with  me  and  I  said  ''Mike,  you  stand  right 

here  with  me.  I  want  you  here." 

Q.  Now,  Mr.  Nesbett  asked  you  about  some 
money  that  was  paid  your  father's  estate  by  the  Mc- 
Millan Company,  although  he  did  not  mention  the 
name,  which  was  afterward  refunded.  Did  you 
ever  hear  until  today  that  Governor  Gruening  had 
the  slightest  connection  with  that? 

A.  That  was  the  first  time  I  had  ever  heard 
Governor  Gruening  mentioned  in  connection  with  it. 

Mr.  Faulkner:     I  think  that  is  all. 

Mr.  Nesbett :  I  have  no  further  questions.  Thank 
you. 

(Reading  suspended.) 

Mr.  Faulkner:    And  shall  I  read  the  remainder 
of  it?  [463] 
Mr.  Nesbett:    Yes,  please. 

(Reading  resumed.) 

Mr.  Faulkner:  This  deposition  was  taken  on 
short  notice,  and  I  had  no  opportunity  to  confer 
with  Mrs.  Monsen  about  it  until  she  came  in  here 
to  give  her  testimony,  and  we  will,  of  course,  have 
the  right  to  call  her  on  the  stand,  because  I  want  to 
examine  her  in  chief  when  the  case  is  on  trial. 

Mr.  Nesbett:  This  is  more  for  the  purpose  of 
discovery. 

It  was  stipulated  between  the  counsel  for  plain- 
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tiifs  and  counsel  I'oi-  defendant  that  tlic  deposition 
of  Mrs.  Helen  Monsen  may  be  used  on  tlic  trial  n[ 
this  cause  by  either  party  without  objections,  and 
that  all  objections  to  the  form  of  the  ([uestions  and 
objections  to  the  answers  are  waived,  and  that  the 
entire  deposition  may  be  read  into  the  record. 

It  was  also  stipulated  that  the  signature  of  Mi's. 
Helen  Monsen  to  this  deposition  is  waived. 

It  is  further  stipulated  that  notwithstandiiij;-  the 
fact  that  the  witness  Mrs.  Helen  Monsen  was  called 
by  the  plaintiifs,  the  plaintiffs  are  not  bound  by 
the  testimony  of  the  witness  or  any  portion  thereof. 

(Reading  concluded.) 

Mr.  Faulkner:  And  then  the  stenogTapher's  cer- 
i  tificate,  [464]  and  there  appears  the  signature  on 
I  the  original,  I  believe.  I  offer  the  deposition  in 
eAddence  now  pursuant  to  the  stipulation. 

Mr.  Nesbett:     In  evidence,  your  Honor? 

The  Court:  We  had  already  admitted  it  in  evi- 
dence, I  thought  or  presumed,  before  it  was  read. 
il  beg  your  pardon,  Mr.  Nesbett.  Did  you  have 
•something?    What  was  it  you  had  stai'ted  to  say? 

Mr.  Nesbett:  I  was  going  to  say  it  is  not  an 
exhibit  in  itself  to  go  to  the  jury. 

The  Court:     No. 

Mr.  Faulkner :    No ;  it  is  not  an  exhibit. 
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called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Faulkner: 

Q.  Mrs.  Monsen,  will  you  please  state  your 
name?  A.     Helen  Monsen. 

Q.    And  where  do  you  live  A.     Juneau. 

Q.     How  long  have  you  lived  in  Juneau? 

A.     Most  of  my  life;  since  1913. 

Q.  And  what  have  you  been  doing  in  that  time ; 
what  do  you  do ;  what  is  your  position  there,  or  was 
in  1952?  [465] 

A.     President  of  the  Empire  Printing  Company. 

Q.  Well,  that  has  been  gone  into  in  your  depo- 
sition. I  am  going  to  try  to  avoid  repeating  those 
questions  as  much  as  I  can.  You  heard  the  depo- 
sition read  and  that  is  all  in  evidence.  Now,  Mrs. 
Monsen,  first,  I  want  to  ask  you  if  you  have  heard 
here  read  and  have  read  over  yourself  the  deposition 
of  a  man  named  John  Small  ?  A.    Yes,  I  have. 

Q.  Now,  in  that  deposition  Mr.  Small  states  that 
after  the  publications  complained  of  on  September 
25,  1952,  Mr.  Faulkner,  your  attorney,  called  you 
on  the  telephone  in  a  loud  voice  and  in  plain  lan- 
guage told  you  that  the  articles  as  published  were 
libelous ;  is  that  so  ?  A.     No. 

Q.     How  long  have  you  known  Mr.  Faulkner. 

A.     Since  I  was  in  high  school. 
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(^.     And  have  you  known  liini  quite  well? 

A.     Quite  well. 

Q.     Seen  him  very  frequently? 

A.     Frequently. 

Q.     Practically  every  day  when  in  -luncau  ? 

A.     Yes. 

Q.  Did  you  ever  know  Mr.  Faulkner  to  talk  over 
the  telephone  in  a  loud  voice  to  anybody"? 

A.     No.  [466] 

Q.  Did  you  in  all  your  association  with  him 
know^  him  at  any  time  or  place  to  use  jjrofane  lan- 
guage in  any  form  ?  A.     No. 

Q.  Now^,  you  say  the  testimony  of  Mr.  Small 
then  in  that  respect  is  untrue? 

A.  That  is  completely  untrue.  I  think  anybody 
who  knows  Mr.  Faulkner  would  verify  that. 

Q.  Now,  do  you  remember  coming  to  my  office 
the  day  after  the  publication  of  September  25^1? 

A.    Yes. 

Q.     And  talking  to  me  about  it?  A.    Yes. 

Q.  And  is  it  a  fact  that  at  that  time  I  told  you 
it  w^as  not  libelous? 

A.    You  told  me  that  it  was  not  libelous. 

Q.  Now,  Mrs.  Monsen,  your  testimony  here  is 
that  in  these  publications  of  Septemer  25,  1952,  they 
were  not  sho\^TL  to  you  and  you  did  not  see  them 
until  after  the  paper  was  out  and  published ;  is  that 
right?  A.     That  is  right. 

Q.  Now,  you  said  in  your  deposition  there  that 
that  frequently  happened  ? 
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A.  It  happens  in  any  newspaper  office.  Very 
seldom  do  you  see  the  front  page  of  a  paper. 

Q.  In  the  past  ten  years  you  have  been  managing 
the  paper  [467]   there? 

A.  Yes.  Mr.  Faulkner,  I  have  been — when  I 
have  been  away  from  Alaska 

Q.  Well,  I  was  going  to  ask  you  that.  Have  you 
been  manager  most  of  the  time  in  the  last  ten  years  ? 

A.    Yes. 

Q.     Until  the  spring  of  1955?  A.     Yes. 

Q.     And  then  what  did  you  do  with  the  paper? 

A.     I  sold  the  paper  to  Mr.  Allen. 

Q.     You  sold  it  to  Mr.  Allen?  A.     Yes. 

Q.  Now,  in  that  period,  in  that  whole  period! 
there,  ten  years  or  more,  you  say  you  have  been] 
away  frequently? 

A.     In  1943  Doctor  Carter  sent  me  to   Seattle! 
because  I  had  a  tubercular  kidney  and  it  had  to  be 
removed,  and  that  took  a  while,  and  then  later — I 
hate  talking  about  myself. 

Q.  Tell  us,  were  you  in  the  hospital  and  laid  up  in 
Seattle  under  the  doctor's  advice?  A.    Yes. 

Q.  That  was  after  Governor  Gruening  came 
then?  A.     That  was  in  1943. 

Q.     And  I  might  ask  you,  who  ovms  the  paper? 

A.     The  Empire  Printing  Company. 

Q.  I  mean — yes — ^but  who  owned  it  during  this 
time  under  [468]  discussion? 
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A.  You  mean  bow  were  the  shares  divided?  My 
sister  and  myself  owned  the  Empire  Printing  Com- 
pany. 

Q.     You  owned  the  stock? 

A.     Yes;  and  I  think  you  liad  one  sliare. 

Q.     And  you  have  yourself 

A.  And  Dorothy  Lingo.  I  had  465  shares,  and 
Dorothy  had  200  shares. 

Q.  You  liad  a  little  over  two-thirds;  is  that 
right?  A.     Yes,  sir. 

Q.  You  say  frequently  that  the  paper  would 
come  out  and  you  wouldn't  see  the  front  page  until 
after  it  v^^as  out.  Now^,  in  operating  the  paper  w^hen 
you  v^ere  in  Juneau,  what  did  you  do?  You  told 
in  your  deposition  part  of  it.  But  what  did  you  do 
in  connection  with  the  paper,  your  duties  ? 

A.  Frankly,  I  did  most  of  the  odd  jobs.  I  think 
Mr.  Daum  said  this  morning  that  I  was  a  reporter 
on  the  paper,  and  I  was  my  own  stenogTapher  and 
would  order 

Q.  Did  you  have  to  supervise  the  management, 
the  financial  affairs,  the  income  and  outgo? 

A.  It  was  I  who  started  worrying  when  one  had 
to  meet  a  payroll. 

Q.  You  had  quite  a  large  payroll  there  and 
changing  help  from  time  to  time  ? 

A.    Yes.  [469] 
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Q.     Quite  frequently? 

A.  Except  we  have  one  man  who  has  been  there 
for  over  thirty-five  years  and  is  still  there. 

Q.  Now,  Mrs.  Monsen,  at  the  outset  let's  go  to 
the  deposition  of  Mr.  McFarland,  and  Mr.  McFar- 
land's  deposition  was  read  here,  and  he  stated  that 
you  had  considerable  animosity  toward  Governor 
Gruening  but  that  you  were  a  very  nice  lady  after 
all,  or  something  to  that  effect.  Did  you  have  any 
malice  or  animosity  toward  Governor  Gruening  at 
any  time? 

A.  I  think  Governor  Gruening  knows  that  there 
is  no  personal  animosity,  no  hatred,  in  my  heart 
for  him.  Our  differences  have  been  matters  of 
policy. 

Q.     And  matters  of  informing  the  public? 

A.  Yes;  and  our  policies  about  Alaska  and  so 
on  and  so  forth.  That  doesn't  mean  I  am  right.  I 
might  have  been  wo'ong.  But  there  were  things  I 
believed  in  that  Governor  Gruening  did  not  believe 
in,  and  things  he  believed  in  that  I  did  not  believe 
in;  and  I  think  that  is  all  right  for  a  newspaper 
to  express  such  opinions. 

Q.  Now,  I  might  ask  you,  Mrs.  Monsen,  in  writ- 
ing up  the  news  was  it  your  custom  there  to  gather 
the  news,  especially  news  of  all  public  officials,  and 
publish  it  as  far  as  you  could  of  public  affairs  ? 

A.     Yes;  that  is  true.  [470] 

Q.     And  to  comment  on  it?  A.    Yes. 
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Q.     Sometimes  it  reqiiiicd  comment? 

A.     Yes. 

Q.  Now,  Tor  instance,  do  you  remember  the 
steamship  strike  in  1952  V  A.     Yes. 

Q.  Did  you  always  comment  on  Hie  news,  or 
sometimes  not  ? 

A.  Well,  apparently  that  is  one  time  when  w^e 
did  not. 

Q.  You  heard  Mr.  Damn  tell  about  the  officials 
of  the  Territory  who  were  absent  during  that 
strike  ?  A.     Yes. 

Q.     Do  you  have  a  list  of  them?  A.     Yes. 

Q.     Will  you  give  it  to  the  jury? 

A.  I  think  that  Mr.  Gmening  was  lecturing 
then.  He  gave  that,  I  believe,  in  his  testimony,  too. 
And  Mr.  Williams  was  out  of  towTi. 

Q.     The  Attorney  General? 

A.  Yes,  the  Attorney  General.  And  his  assistant ; 
and  Mr.  Mullaney. 

Q.     Wliowashe? 

A.  The  Tax  Commissioner.  And  I  don't  know 
who  else. 

Q.     Mr.  Metcalf  ?  A.     Mr.  Metcalf,  too.  [471] 

Q.    What  about  the  Commissioner  of  Labor? 

A.  And  Henry  Benson,  the  Commissioner  of 
Labor. 

Q.     Now,  did  all  those  items  appear  in  the  paper  ? 

A.     Apparently  they  did,  as  news  items. 
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Q.  Did  you  ever  make  any  comment  on  the  whole 
situation  ?  A.    No. 

Q.  Now,  Mr.  Kay  asked  Mr.  Daum  about  print- 
ing editorials  on  the  front  page.  Did  you  frequently 
have  editorials,  or  not  on  the  front  page? 

A.  Not  frequently,  but  whenever — it  was  not 
unusual. 

Q.  Now,  Mr.  Daum  appeared  here  this  morning 
and  testified  and  he  brought  some  notes  that  he  had 
made  at  the  time  he  interviewed  the  various  officials 
concerned  in  this  ferry  fimd.  I  think  he  said  he 
got  those  notes  from  you.  Why  were  those  notes  ; 
preserved  ? 

A.    Because  of  the  threat  of  libel. 

Q.     Because  of  the  libel  suit? 

A.  We  had  been  told  just  as  soon  as  the  paper 
was  out  by  the  people  involved  that  we  were  going 
to  be  sued  for  libel,  and  I  happened  to  run  into  the 
notes  in  Jack's  desk  and  just  by  chance  kept  them,  j 
and  the  reason  I  happened  to  have  them  now  is  ' 
because  on  the  first  of  June,  when  I  sold  the  paper 
to  Mr.  Allen,  we  cleaned  out  files.  Those  files  were 
still  in  my — I  mean,  the  boxes  in  which  everything 
had  been  put  were  still  in  my  home,  and  in  [472] 
order  to  lease  my  home  on  the  first  of  November  I 
had  to  go  through  them  all,  and  I  ran  into  quite  a 
number  of  things. 

Q.  You  mean,  you  had  to  take  those  all  away 
from  the  Empire  when  you  sold  out? 
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A.     1  didn't  have  to  but  i   did. 

Q.     I  mean  you  did  V 

A.     i  wouldn't  have  found  them  if  L  hadn't. 

Q.  Now,  I  think  you  have  testified  about — well, 
you  didn't  testify.  I  might  ask  you  about  the  testi- 
mony of  Governor  Gruening  in  which  he  identified 
an  editorial  that  you  wrote  at  the  time  he  came  to 
Alaska  as  Governor,  and  I  might  ask  you  if  you 
welcomed  him  personally  when  he  came  there? 

A.    Yes. 

Q.  And  did  you  set  up  any  function  for  him  and 
Mrs.  Gruening  when  they  arrived? 

A.  I  think  the  night  they  arrived  we  got  as  many 
of  the  Democratic  officials  as  w^e  could,  the  com- 
mittee members  and  so  on,  and  that  night,  the  night 
he  arrived,  he  was  sworn  into  office,  as  I  recall.  He 
i  can  verif}^  that.  And  then  right  after  that  Vida 
Bartlett  and  I  had  a  tea  for  Mrs.  Gruening. 

Q.  Now%  when  did  you,  do  you  remember  w^hen 
you  began  to  differ  with  his  policies,  about  [473] 
when  ? 

A.     Well,  during  the  1941  Legislature,  as  I  recall. 

Q.  And  what  was  the  first,  do  you  remember 
iyour  first  difference? 

A.  I  recall  that  the  Empire  was  not  going  along 
^with  the  plan  to  build  five  armories  in  Alaska  for 
•$750,000.00. 

Mr.  Nesbett:     I  can't  hear  the  witness. 

Q.  (By  Mr.  Faulkner)  :  Speak  a  little  louder 
if  you  can.  A.     I  am  awfully  sorry. 
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Q.  If  you  get  tired,  just  let  us  know.  If  you  can, 
speak  a  little  louder. 

A.  The  Empire  did  not  go  along  with  the  policy 
of  Mr.  Gruening's  program  to  build  five  armories 
in  Alaska  for  a  Territorial  Guard,  I  believe.  If  the 
Territory  had  that  much  money  to  spend,  schools 
would  have  been  better  to  spend  it  on,  I  think.  But 
then  Mr.  Connors,  who  was  an  old  friend  of  the 
family,  came  down 

Q.    Who? 

A.  Mr.  Comiers.  He  came  down  to  the  Empire 
office  and  asked  me  why  the  Empire  wasn't  support- 
ing the  Democratic 

Mr.  Nesbett:  Your  Honor,  I  have  tried  to  be 
extremely  liberal  and  lenient  in  Mr.  Faulkner's 
leading  direct  examination,  but  I  think  that  also 
now  I  know  she  is  going  into  a  lot  of  hearsay,  and 
I  wish  your  Honor  would  caution  her 

A.     Oh,  I  beg  your  pardon. 

Mr.  Nesbett:    as  to  hearsay.  [474] 

Mr.  Faulkner:    Well,  it  was 

A.     So  much 

Mr.  Nesbett:     It  was 

A.    has  been  said  about  me. 

The  Court :  If  you  will  permit  me  to  consider  the 
objection 

A.     I  am  sorry. 

The  Court :  The  objection  is  to  hearsay.  I  do  not 
find  that  appears.  The  question  was  asked  as  to 
when  she  first  began  to  disagree  with  Governor 
Gruening.  Now,  that  may  be  answered,  I  think, 
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without  reciting  what  was  said  to  xim.  1  think  tliat 

is  the  Teal  objection  at  this  time. 

A.     Oh,  I  beg  your  pardon. 

The  Court:  If  you  could,  limit  just  youi-  aiiswei- 
to  that,  not  what  was  told  you  l)y  others,  but  the 
reason  for  your  disagreement,  which  I  think  you 
have  already  stated. 

Q.  (By  Mr.  Faulkner)  :  And  that  will  shorten 
it  a  gi'eat  deal,  Helen. 

A.     All  right.  I  beg  your  pardon. 

The  Court:  That  is,  we  do  not  care  to  go  into 
the  details  of  your  disagreement,  but  only  the  rea- 
son for  it. 

Mr.  Faulkner:     Yes;  that  is  it. 

The  Court:     That  is  the  point. 

Q.  (By  Mr.  Faulkner) :  What  is  the  reason, 
what  the  disagreements  were  about,  if  you  can 
recall"?  [475] 

The  Court:  I  think  she  has  already  answered 
that. 

A.  I  don't  know  how  to  go  into  this  any  further, 
but  there  were  several  things  during  that  session 
of  the  Legislature  that  disturbed  us.  Oh,  I  don't 
know  whether  this  is  hearsay  or  not,  but  it  dis- 
turbed us  when  this  man  came  into  my  office  and 
told  me — can  I  tell  you  this? 

Mr.  Nesbett:    Your  Honor 

Q.  (By  Mr.  Faulkner) :  No.  Don't  tell  what 
somebody  told  you.  A.     I  beg  your  pardon. 

Mr.  Nesbett:  I  think  the  question  has  been  an- 
swered, your  Honor. 
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The  Court:  Well,  again,  if  there  were  other 
things  in  which  you  disagreed,  you  may  state  gen- 
erally what  they  were,  but  not  what  somebody  told 
you.  Do  you  get  the  difference? 

A.     Well,  let's  see 

Q.  (By  Mr.  Faulkner)  :  What  the  policies  were 
and  what  things  you  disagreed  about. 

A.  And  I  disagTeed  further — oh,  let's  see — I  just 
can't  think. 

Q.  Well,  I  think  there  is  some  testimony  here 
that  you  disagreed  over  the  Palmer  Airport? 

A.     Oh,  yes,  definitely. 

Q.     And  the  Union  Bank  trouble  ? 

A.     Yes.  [476] 

Q.     And  did  you A.     And  purges. 

Q.  Well,  that  has  been  gone  into  in  the  depo- 
sition, I  think.  Now,  Mrs.  Monsen,  I  have  not  asked 
you  anything  about  the  other  two  plaintiffs.  Have 
you  ever  had  any  animosity  or  bitterness  or  malice 
toward  Henry  Eoden? 

A.     I  think  Henry  knows  that  I  haven't. 

Mr.  Nesbett:     I  didn't  hear  the  answer. 

A.  I  think  Henry — pardon  me — ^Mr.  Roden 
knows  that  I  have  not  had  any  animosity  or  malice 
toward  him. 

Q.  (By  Mr.  Faulkner)  :  Have  you  been  more 
than  ordinarily  friendly  with  him  all  these  years? 

A.     Yes;  I  would  think  so. 

Q.  Have  you  written  eulogistic  editorials  on 
him?  A.     Yes,  sir. 

Q.  And  published  other  things  that  were  all  very 
good;  is  that  right? 
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A.  I  believe  so;  yes,  including  stories  or  edito- 
rials that  Henry  has  written,  too. 

Q.  He  has  written  editorials  that  you  ])iit  in  the 
paper,  too?  A.     Yes. 

Q.  Now,  Mrs.  Monsen,  have  yuu  an\  aniniuisity 
or  hard  feelings  or  malice  toward  him  today? 

A.     No. 

i^.     Or  toward  Governor  Gruening?  [477] 

A.     No. 

Q.     Or  to  Mr.  Metcalf  ?  A.     No. 

Q.  Have  you  ever  had  any  quarrel  or  any  trouble 
with  Mr.  Metcalf?  A.     No. 

Q.  At  any  time  ?  Or  the  paper ;  or  has  the  paper 
had? 

A.  I  don't  think  so,  unless  it  is  the  subject  of 
the  suit. 

Q.  And  do  you  have  any  malice  or  animosity  or 
bitter  feeling  against  him?  A.     No. 

Q.     Have  you  ever  had?  A.     No. 

Q.  And,  as  he  testified  here  yesterday,  you  have 
known  him  a  long  time? 

A.     A  Number  of  years. 

Mr.  Faulkner :  I  think  that  is  all.  You  may  cross- 
examine. 

(Whereupon,  Court  recessed  for  five  minutes, 
reconvening  as  per  recess,  with  all  parties  pres- 
ent as  heretofore  and  the  jury  all  present  in 
the  box;  the  witness  Helen  Monsen  resumed 
the  witness  stand,  and  the  Cross-Examination 
by  Mr.  Nesbett  was  adduced  as  follows:) 
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Q.  Mrs.  Monsen,  I  don't  think  that  I  will  take 
long  in  cross-examining  you.  I  will  ask  the  questions 
as  simply  [478]  as  possible.  Please  take  your  time 
in  thinking  them  over  before  you  answer,  and,  if 
you  do  not  miderstand  the  question,  please  ask  me 
to  repeat  it  or  rephrase  it,  and  I  will  be  glad  to  do 
it.  A.     Thank  you. 

Q.  Now,  Mrs.  Monsen,  referring  to  the  depo- 
sition that  we  took  when  I  came  to  Juneau  on  Oc- 
tober 10th A.     Yes. 

Q.     and  the  telephone  conversation  that  you 

were  discussing  in  that  deposition  in  response  to 
my  question,  that  is,  the  telephone  conversation  that 
Mr.  Small  reported  that  you  had  had  with  Mr. 
Faulkner A.    Yes. 

Q.  Now,  is  it  possible  that  that  telephone  con- 
versation that  Mr.  Small  mentioned  w^as  between 
you  and  Mr.  Banfield  and  not  between  you  and  Mr. 
Faulkner  ? 

Mr.  Faulkner :  Pardon  me.  Now,  just  a  minute. 
I  object  to  that  question.  Mr.  Small  was  asked  that 
quite  in  detail  in  his  deposition,  and  he  was  asked 
if  he  was  certain  of  it,  and  he  said  yes. 

Mr.  Nesbett:  Your  Honor,  that  is  no  basis  for 
an  objection. 

The  Court:  I  feel  that  is  proper  cross-examina- 
tion. Objection  overruled. 

Q.  (By  Mr.  Nesbett) :  The  question  was — 
would  it  be  possible  [479]  that  that  conversation 
could  have  taken  place,  as  you  admitted  in  your 


Ilenrij  lioden,  ct  al.  5G7 

(Testimony  of  Helen  Monsen.) 

deposition   it   could   have   taken   place,   yon   didn't 

roinember,  between  yon   and  Mr.   Banfieldf 

A.  No;  not  the  one  to  which  Mr.  Small  rei'eri'ed; 
aiid  I  never  talked  over  the  telephone  with  Mr. 
Banfield. 

Q.     Mr.  Banfield  was  Mr.  Faulkner's  partner? 

A.    Yes. 

Q.  And  you  have  occasion  to  deal  with  him  on 
legal  matters  quite  often,  do  you  not,  instead  of 
Mr.  Faulkner? 

A.     Most  of  my  dealings  are  with  Mr.  Faulkner. 

Q.  But  on  occasion  you  did  consult  Mr.  Ban- 
field,  did  you  not? 

Mr.  Faulkner:  Well,  if  the  Court  please,  I  have 
further  objection  to  these  question  as  the  privilege 
in  a  communication  between  an  attorney  and  client 
is  not  admissible  in  evidence. 

Mr.  Nesbett:  Your  Honor,  I  am  not  asking  for 
any  divulgence. 

A.     Can  I  say  something? 

The  Court:     Just  a  moment  please. 

A.     I  beg  your  pardon. 

The  Court:  Just  now  I  heard  no  such  question. 
If  the  question  is  asked  as  to  any  further  conver- 
sations between  Mrs.  Monsen  and  her  attorney,  and 
the  question  of  privilege  is  here  made,  then  of 
course  we  must  invoke  that  rule.  She  cannot  be 
asked  such  further  questions  without  the  consent 
of  [480]  her  counsel. 

Mr.  Nesbett:  Well,  your  Honor,  it  says  right 
in  the  deposition  that  Mr.  Banfield  came  to  the 
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office.  Do  you  mean  that  I  cannot  even  touch  on 

that  subject? 

The  Court:     I  had  not  said  that.   I   said  can- 
not  


Mr.  Nesbett:     Not  what  was  said. 

The  Court :     Yes,  that  is  what  I  said.  The  ques- , 
tion  did  not  relate  to  conversation. 

Mr.  Nesbett:     Then  the  objection  is  overruled? 

The  Court:  Then  the  objection  is  overruled  as 
to  that  question.  I 

Q.     (By  Mr.  Nesbett) :     You  may  answer  that,  j 
Mrs.  Monsen,  if  you  can. 

Mr.  Faulkner :     What  was  the  question,  counsel  ? 

The  Court :  The  question  was  simply,  as  I  under- 
stood it,  whether  Mr.  Baniield  came  to  her  office 
That  is  the  question  you  objected  to. 

A.     He  came  into  the  office  the  next  morning.  I 
think  Henry  was  also — also  came  into  the  office  the  ( 
next  morning. 

Mr.  Faulkner:     Henry  who? 

A.  Pardon  me.  Mr.  Roden.  And,  I  may  be  wrong, 
I  believe  that  was  at  the  time  Jack  Daum  got  the  in- 
terview with  Mr.  Roden. 

Q.  (By  Mr.  Nesbett) :  Well,  if  you  can,  Mrs. 
Monsen,  just  please  be  responsive  to  the  questions 
I  ask  you.  Hid  [481]  Mr.  Banfield  come  to  the  office 
the  day  after  the  publication  ? 

A.  Yes;  but  not — nothing — it  has  nothing  to  do 
with  Mr.  Small's  deposition.  Mr.  Small  is  com- 
pletely incorrect  in  everything  he  says. 

Q.     Everything? 
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A.  In  everything  he  says  ahoiit  Mi-.  I^'milkiicr 
calling  and  talking  in  a  1()U<1  voice  oi-  in  calliiiL;-  nic 
at  all. 

Q.  And  after  Mr.  Jiantield  came  to  yonr  office 
the  day  after  this  publication,  1  mean,  the  day 
after  this  publication  you  then  went  to  see  Mr. 
Faulkner  as  you  testitied,  didn't  youf 

A.    Then  I  did  go  up  to  see  Mr.  Faulkner. 

Q.  And  Mr.  Faulkner,  you  testified,  told  you 
that  he  did  not  consider  this  publication  libelous, 
did  he  not?  A.     Yes. 

Q.  And  why  did  you  have  occasion  to  ask  him 
if  it  was  libelous? 

A.  Mr.  Roden — I  am  not  sure  about  this.  T  would 
like  to  ask  Mr.  Roden.  Could  I  do  that? 

Q.  Well,  no.  Just  answer  the  question,  if  you 
can. 

A.  My  memory  is  that  Mr.  Roden  came  into  the 
office,  that  Mr.  Daum  interviewed  him  at  that  time, 
that  Mr.  Roden  felt  very  badly,  and  1  told  him  that 
I  did,  too,  and  we  were  trying  to  figure  out  some- 
thing that  could  be  done  [482]  to  explain  that,  just 
what  Mr.  Daum  meant  in  his  stories  in  case  the 
reading  public  didn't  imderstand.  Is  that 

Q.  Well,  no.  The  question,  Mrs.  Monsen,  was 
»why  did  you  go  to  see  Mr.  Faulkner? 

A.  Because  Mr.  Daum  had  written  this  '^  Atten- 
tion" paragraph  that  is  in  the  paper,  and  I  wanted 
to  ask  Mr.  Faulkner  if  that  was  correct,  if  that 
was  all  right  to  do. 
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Q.  Now,  you  say  you  felt  very  badly  over  Mr. 
Roden  being  handled  in  the  publication  of  the  25th, 
the  way  he  was  ? 

A.  Well,  yes.  You  want  yes  and  no  answers  1  I 
felt  badly  about — I  don't  like  to  hurt  anyone;  I  am 
sorry. 

Q.  You  didn't  know  that  that  was  going  to  hap- 
pen to  Henr}^  Roden  the  day  that  it  was  published, 
did  you?  A.     No. 

Q.  If  you  had  known  that  that  publication  was 
going  to  be  made,  you  probably  wouldn't  have  done 
it? 

Mr.  Faulkner:     Just  a  minute.  I  object 

The  Court :     That  may  be  argumentative. 

Mr.  Faulkner:     Yes;  I  think  so. 

Mr.  Nesbett:     I  will  rephrase  it. 

Q.  (By  Mr.  Nesbett)  :  If  you  had  kno^\ii  the 
publication  was  going  to  be  made  in  that  way,  would 
you  have  permitted  it? 

Mr.  Faulkner:  Now,  again,  that  is  argumenta- 
tive. 

The  Court:  Well,  I  doubt  if  that  is  argumenta- 
tive. [483]  It  is  not  an  argument.  It  is  a  question. 
You  may  answer  it. 

A.  I  have  told — I  think,  when  I  saw  you  that 
day,  Mr.  Faulkner,  I  told  you  that  one  of  my  dif- 
ficulties was  separating  myself  from  being  a  news- 
paper publisher  and  a 

Q.     Mrs.  Monsen,  to  get  back  to  the  question 

Mr.  Faulkner:  Let  her  answer  the  question 
please. 
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Mr.  Ncsbett:  She  isn't  aiiswerinj;-.  I  have  a  right 
to  ask  her  to  be  res])onsive,  Mi'.  Faulkner. 

The  Coiii't :     That  is  true. 

Q.  (By  Mr.  Nesbett)  :  Do  you  recall  tlic  (pies- 
tion,  Mrs.  Monsen?  A.     No. 

Mr.  Nesbett:  I  woiiclei*  ii'  I  could  have  the  re- 
porter repeat  it? 

The  Court:  Yes.  Would  you  repeat  it  please, 
Miss  Ma\Tiard? 

The  Reporter:  "Q.  If  you  had  known  tlie 
publication  was  going  to  be  made  in  that  way,  would 
you  have  permitted  if?" 

A.  That  was  a  long  time  ago.  I  don't  know  what 
I  would  have  done  at  the  time.  There  would  probably 
have  been  an  argument,  and  it  is  very  possible 
that  Jack  would  have  won  because  he  wasn't  doing 
anything — he  believed  in  what  he  was  doing. 

Q.  (By  Mr.  Nesbett)  :  Then,  your  answer  is 
yes,  3'Ou  would  have  permitted  it?  [484] 

A.  I  think  so;  I  mean,  it  would  have  been  over, 
no  doubt  over,  an  argument. 

Q.  As  of  that  time,  Mrs.  Monsen,  you  had  been 
:  managing  the  Empire  for  about  ten  years,  hadn't 
you,  as  President  of  the  Corporation  ? 

A.    Yes. 

Q.  And  do  you  mean  that  you  would  have  per- 
I  mitted  a  man  who  had  only  been  with  you  for  thir- 
t  teen  days  to  dictate  to  you  the 

A.     I  had  known  Jack  before 


Q.     Pardon  me.  A.     Pardon  me. 

Q.    ^the  type  of  publication  that  was  going  to 

be  made? 
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A.  I  would  have  deferred  to  his  judgment.  My 
judgment  was  frequently  that  of  a  woman  rather  than 
a  publisher,  and  there  is  a  difference  there,  as  far  as 
I  am  concerned. 

Q.  You  were  entirely  familiar  with  Alaskan 
politics,  particularly  around  the  capital,  then, 
weren't  you?  A.     I  presiune  so. 

Q.  And  Mr.  Daum  had  spent  the  year  preceding 
that  in  Washington,  D.  C,  hadn't  he?  A.     Yes. 

Q.     And  would  your  answer  still  he  the  same,  that  j 
you  would  have  permitted  him,  after  being  with  you 
only  thirteen  days,  to  make  such  a  publication,  if 
you  had  known  about  [485]  it? 

A.  Aren't  you  repeating  your  question  there? 
I  don't  know.  I  told  you  the 

The    Court:     I   rather   think,    counsel,    although  \ 
there  is  some  leniency  on  cross-examination,  that 
the  subject  is  sufficiently  exhausted.   She  has  an- 
swered the  question. 

Mr.  Nesbett:  There  is  no  objection,  your  Honor, 
except  from  the  witness. 

The  Court:  Well,  the  witness  herself;  the  Court 
may  consider  that;  that  is,  if  you  had  not  received 
a  responsive  answer,  then  you  should  be  permitted 
to  continue  the  cross-examination,  but,  if  you  have, 
then  the  subject  should  be  dropped. 

Q.  (By  Mr.  Nesbett)  :  Mrs.  Monsen,  in  your 
deposition  on  Page  20  I  asked  you  this  question: 
^'Didn't  you  dictate  any  policy  in  general  to 
your — "  Then  the  answer  commenced : "  In  most  cases 
it  was  not  necessary,  because  most  of  the  people  who 
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worked  on  the  Enipii-c  knew  ahoiit  liow  I  felt  alxmt 
various  and  sundry  things,  and  I  tried  to  be  fair  and 
T  tried  to  publish  nothinp^  ex('e])t  wliat  T  ])elieved 
the  people  had  a  ric^ht  to  know.  That  is  pai-t.  of  the 
duty  of  a  newspaper,  you  know." 

Now,  it  is  a  fact,  isn't  it,  that  all  (»1*  you!-  em- 
ployees knew  your  policy  and  your  attitude  toward 
what,  as  you  termed.  Governor  Oruening-  was  at- 
tempting to  do  in  [486]  Alaska? 

A.     Golly,  I  would  think  so. 

Q.  Well,  you  say  in  most  cases  it  was  not  neces- 
sary to  dictate  policy.  Then,  I  will  ask  you  why  was 
it  not  necessary  to  inform  your  executives  and  re- 
porters of  your  attitude  as  publisher  of  the  paper? 

A.  Through  most  of  the  forties,  up  nntil  1948, 
Bill  Carter  was  running  the  paper,  and  much  of  that 
time  I  was  in  the  hospital  in  Seattle  or  ill  in  Seattle 
and  under  doctor's  orders.  I  would  be  in  Juneau, 
oh,  for  six  weeks  or  so  at  a  time,  three  or  four  times 
a  year.  I  left  things  to  Bill  at  that  time.  Bill  was 
aware  of  what  was — can  I  say — what  was  going  on, 
more  aware  than  I.  Bill  Carter,  I  am  referring  to. 
And  the  policy  was  as  much  Bill  Carter's  policy  as  it 
was  mine  up  until  that  time ;  that  was  up  until  the 
spring  of  1948. 

Q.  And  then  after  1948  Mr.  Carter  left  your  em- 
ploy, did  he?  A.     Yes. 

Q.  And  did  you  inform  the — did  you  hire  a  new 
managing  editor,  or  whatever  you  call  it? 

A.  No.  We  were  limping  along.  I  have  forgotten 
who  we  had  there  then.  We  were — ^usuallv  I  did  not 
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have  to  inform  the  people  about  what  to  do. 

Mr.  Faulkner:     What  was  that  last"? 

The  Reporter:  "Usually  I  did  not  have  to  in- 
form [487]  the  people  about  what  to  do. 

Q.     (By   Mr.    Nesbett) :     But   after    1948,    Mrs. 
Monsen,  is  it  a  fact  that  you  informed  your  new  ' 
managing  editors,  as  they  came,   of  your  general 
policy  of  the  newspaper  with  respect  to  the  political  | 
atmosphere  ? 

A.  I  take  it  you  are  referring  to  Mr.  McFar- 
land'? 

Q.     No.   In  general  after  1948? 

A.     Well,  who  did  we  have  ?  I  have  forgotten  who  , 
was  on  the  Empire  in  1949.  I  think  we  were  operat-  ; 
ing  with  the  desk  man  and  the  business  manager  and  i 
reporters  who  had  all  been  vdth  us,  and  they  knew 
what  to  do. 

Q.  You  read  most,  if  not  all,  of  the  editions  of 
your  paper  that  were  printed,  did  you  not? 

A.     Yes. 

Q.  You  knew  in  general  the  policy  or  attitude  re- 
flected in  the  editorials  and  news  reporting  pub- 
lished in  those  editions,  didn't  you?  A.     Yes. 

Q.  And  you  approved  in  general  those  publica- 
tions and  that  attitude,  didn't  you? 

A.     Not  always. 

Q.  And  did  you  then,  when  you  disapproved,  so 
inform  your  editors? 

A.  Sometimes  one  just  lets  matters  ride,  Mr. 
Nesbett. 
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Q.  AVell,  can  you  answer  my  question  .''  r)i(l  yon 
inform  your  [488]  editors  ou  lliose  occasions  wlicn 
yon  disappro^•ed  ? 

A.  Not  always;  no.  I  don't  think  a  woman  has 
any  business  being  a  newspaper  publishei-,  and  I 
think  anybody  who  has  worked  for  me  will  say  the 
same  thing.  AVhen  yon  have  employees,  you  want 
to  let  them  I'un  the  paper. 

Q.  Well,  I  understand  your  position,  but  you, 
as  a  matter  of  fact,  got  the  paper  from  your  father 
and  you  were  sort  of  saddled  with  it  and  then  tried 
to  run  it  and 

A.     I  felt  it  was  a  responsibility,  too. 

Q.  Well,  did  you  ever  on  any  occasion  call  your 
managing  editor  in  and  inform  him  of  your  dis- 
approval of  attitudes  or  policies  reflected  in  edi- 
torials or  news  reports? 

A.     I  suppose  I  did. 

Q.  And  did  you  on  occasions  call  them  in  and 
compliment  them  on  reflecting  the  proper  attitudes 
of  the  Juneau  Empire  when  they  had  done  in  your 
opinion  a  good  job  of  reporting? 

A.     I  hope  I  did. 

Q.  Mrs.  Monsen,  do  you  recall  this — I  am  show- 
ing you  Plaintiffs'  Exhibit  6;  do  you  recall  this 
editorial,  dated  Friday,  May  25,  1951,  entitled  ''The 
Governors'  Trip,"  printed  in  the  Empire? 

A.  Yes;  I  guess  I  do.  I  don't  remember  the  edi- 
torial. I  remember  the  occasion  of  Governor  Warren 
being  in  Alaska.  A^ou  might  notice,  too,  that — that  is 
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not  the  Empire.  I  am  not  [489]  the  only  one.  That  is 

something  I   object  to,   as   being — just  making  it 

personal. 

Q.     I  beg  your  pardon? 

A.  This  is  just  being  made — you  know  what  I 
mean. 

Q.  No,  I  am  not,  Mrs.  Monsen.  I  am  trying  to  be 
as  careful  as  I  can.  I  don't  want  you  to  get  excited. 
After  all  there  is  a  case  to  be  decided,  and  the  jury 
has  a  right  to 

A.     Yes,  sir ;  that  is  true ;  and  I  beg  your  pardon. 

Q.  Do  you  recall  the  editorial  entitled  "R.  E. 
(Anything  For  A  Laugh)  Sheldon,"  dated  April  15, 
1952,  also  a  part  of  Plaintiff's  Exhibit  6? 

A.  Golly,  yes.  I  read  it  either — I  don't  know 
whether  I  was  in  town  or  not  when  I  read  it  after- 
wards. 

Q.     Did  you  write  if?  A.     No. 

Q.  What  is  the  next  editorial?  I  will  read  it  so 
we  can  identify  it  for  the  record. 

A.     Oh,  I  beg  your  pardon. 

Q.  An  Empire  editorial,  dated  Monday,  April 
14,  1952,  a  part  of  Exhibit  6,  entitled  '^The  J- J 
Clambake."  Did  you  write  that  editorial? 

A.     I  didn't. 

Q'.     Do  you  recall  reading  it  in  your  newspaper  ? 

A.  I  presume  I  did.  I  don't  recall.  I  would  be 
dishonest  [490]  if  I  said  I  did,  but  I  don't.  I  pre- 
sume I  did. 

Q.  And  then,  Mrs.  Monsen,  the  last,  the  next  to 
the  last  portion  of  Exhibit  6,  Plaintiffs'  Exhibit  6, 
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an  editorial  published  Thursday,  Septeinbei-  1:5, 
1951,  entitled  "Another  Stab  in  the  Back,"  do  you 
recall  that  editorial  and  did  you  write  it? 

A.     1  didn't  write  it.  i  recall  it. 

Q.  And  then  the  last  editorial  in  Kxhihit  (>,  Airs. 
Monsen,  an  Emigre  editorial,  dated  Se])teniber  7, 
1951,  entitled  "Trouble  in  Paradise,"  do  you  recall 
that  editorial  and  did  you  write  it? 

A.  I  don't  recall  that  I  was  in  town  at  the  time, 
but  I  don't  know. 

Q.     Do  you  recall  the  editorial  itself? 

A.     No. 

Q.     You  do  not?  A.     No. 

Q.  Mrs.  Monsen,  w^ith  respect  to  the  editorial  en- 
titled "The  Governors'  Trip"  and  discussing  the  visit 
of  Governor  Warren  of  California,  did  you  approve 
the  editorial  policy  reflected,  the  publisher's  policy  re- 
flected, in  that  editorial  with  respect  to  the  state- 
ments that  in  effect  Governor  Warren  had  been 
!  duped  by  the  Gruening  machine  into  making  a  state- 
iment,  a  speech,  in  favor  of  statehood?  [491] 

A.  Does  it  say  he  had  been  duped  by  the  Gnien- 
ling  machine? 

Q.  In  words  to  that  effect,  offering  "humble 
apology"  that  Governor  Warren  was  subjected  to 
fthat  sort  of  thing. 

A.  Yes;  we  had  a  letter  from  Fairbanks  about 
the  situation.  It  w^as  very  distressing. 

Q.  Mrs.  Monsen,  with  respect  to  this  particular 
paragraph  of  the  editorial: 

"The  Governor  of  California  then  unknowingly 
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stepped  into  the  trap  and  in  an  anti-statehood  Fair- 
banks where  he  was  guest  of  its  University  he  de- 
livered a  speech  on  statehood  that  was  plainly  from 
the  notebook  of  the  statehood  committee. 

''What  was  to  have  been  a  delightful  social  affair 
turned  out  an  embarrassing  political  rally  for  state- 
hood and  the  Governor's  fair-haired  favorites. 

''It  was  an  imposition  on  the  good  nature  of  a 
greater  leader  when  he  was  used  for  such  a  lowly 
and  purely  selfish  purpose. 

"The  rest  of  Alaska  must  surely  be  bowing  low  s 
in  humble  apology  today  for  the  untoward  action  of  ' 
its  Governor." 

Did  you  approve  that  type  editorial  policy  as  re- 
flecting the  policy  of  the  publisher  of  the  Daily 
Alaska  Empire? 

A.  It  is  so  difficult  to  say  things  Avithout  expla- 
nations. [492]  Yes ;  I  will  say  that,  and  try  to  avoid 
explanations. 

Q.  Then  the  editorial  "R.  E.  (Anything  For  A 
Laugh)  Sheldon,"  written  on  April  15,  1952.  Mr. 
Sheldon  was  a  candidate  for  the  office  of  Auditor 
of  Alaska  at  that  time,  was  he  not?  A.    Yes. 

Q.  And  the  editorials  of  the  Daily  New^s,  that  is, 
the  Alaska  Daily  News,  the  Times,  reflected  the  pol- 
icy of  the  newspaper.  Did  you  approve  an  editorial 
being  entitled  with  respect  to  a  candidate  and  de- 
scribing that  candidate  in  the  words  placed  in  pa- 
rentheses "(Anything  For  A  Laugh)  Sheldon"? 

A.  Isn't  that  what  Mr.  Sheldon  was  doing  at 
that  time? 
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Q.  Don't  ask  me,  Mrs.  Moiisen.  Answer  tlie  qncs- 
tion,  if  you  can. 

A.  Under  the  circumstances  I  think  that  was  all 
right. 

Q.  Mrs.  Monsen,  the  editoi'ial,  a  pai't  of*  Ivxliihit 
6,  dated  April  14,  1952,  entitled  "The  J- J  Clam- 
bake," this  portion  of  the  editorial  I  am  going  to 
read: 

"After  the  candidates  had  been  heard,  the  assem- 
blage was  treated  to  a  ten-minute  talk  by  Govei'nor 
Gruening.  His  Excellency,  as  he  was  affectionately 
addressed,  brayed  happily  about  the  successes  en- 
joyed by  the  Truman  administration  and  his  own 
and  went  on  to  take  a  few^  pot  shots  at  a  group  of 
Juneau  citizens  whose  views  are  [493]  apparently 
at  variance  with  his  owti.  ' ' 

You  didn't  w^rite  that  editorial,  did  you? 

(A.    No. 
Q.     Do  you  approve  that  sort  of  attitude  ? 
A.    What  is  the  next? 
Q.     Do  you  approve  that  sort  of  attitude  ? 
A.    What  is  beyond  that? 

Q.  The  editorial  goes  on  before  and  after  that. 
I  am  only  asking  you  about  this  particular  portion. 
"His  Excellency"  and  the  Governor  "brayed  hap- 
pily" and  so  forth — do  you  approve  that  sort  of  lan- 
guage in  description  in  your  editorials? 
A.  If  that  is  what  occurred. 
Q.  Did  you  say  anything  to  your  editorial  sta:ff 
about  having  described  the  Governor  of  Alaska  in 
that  fashion  in  your  columns? 
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A.  Hadn't  he  been  denouncing  other  people, 
other  Juneauites  in  the 

Q.  It  said,  ''a  few  pot  shots."  Now,  can  you 
answer  the  question?  Did  you  approve  that  method 
of  describing  the  acts  of  the  Governor  of  Alaska  ? 

A.  If  that  was  the  situation  at  the  time,  I  pre- 
sume it  was  all  right.  I  don't  know. 

Q.  You  mean,  if  His  Excellency  actually  brayed, 
why,  it  was  all  right  to  say  so?  [494] 

A.  I  think  that  that  is  literary  license,  if  that 
is  literature. 

Q.  Do  you  think  that  is  fair  comment  on  a  mat- 
ter concerning  the  acts  of  a  public  official? 

A.  I  think  that  Governor  Gruening  probably 
said  things  about  people  in  Juneau  that 

Q.  But  try  to  answer  the  question,  Mrs.  Monsen, 
if  you  can.  Do  you  think  that  is  fair  comment,  to 
describe  or  reflect  your  policy  in  connection  with 
acts  of  public  officials? 

A.  Well,  you  can't  always  be — I  told  you  my  dif- 
ficulty is  separating  myself  from  the  newspaper, 
and  under  that  circumstance  I  think  that  was  all 
right. 

Q.  There  was  another  editorial,  dated  Septem- 
ber 13,  1951,  entitled  ''Another  Stab  in  the  Back," 
and  that  concerns  the  removal  of  the  Secretary  of 
Alaska,  Lew  Williams,  and  in  the  first  paragi^aph 
is  the  expression — the  sentence  is  used:  "Ananias 
was  a  piker."  And  it  describes  the  act  of  the  re- 
moval as  "the  latest  in  the  long  series  of  Gruening 
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purges,"  and  it  goes  on  to  say,  "flic  Oovornor  in- 
sists, with  wide-eyed  iimoeence,  thai  lie  'had  nothing 
to  do'  with  Williams'  dismissal.  Ananias  was  a 
piker."  I  will  ask  you  whether  or  not  yon  ap])roved 
that  attitude  and — approved  that  attitude? 

A.     Yes. 

Q.  And  do  you  think  it  is  fair  comment  to  com- 
pare a  high  [495]  public  official  with  one  Ananias? 

A.  Can  I  add,  by  the  way,  that  Ananias  is  not  a 
character  in  Greek  mythology.  I  think  you  will  find 
Ananias  in  the  Bible. 

Q.  Do  you  still  say  you  didn't  write  this  edi- 
torial ? 

A.     As  far  as  I  know,  I  did  not;  I  don't  know. 

Q.     You  might  have  and  then  forgotten  it? 

A.     No;  I  don't  think  I  wrote  it. 

Q.  Did  you  tell  the  person  who  wrote  it  about 
Ananias  and  suggest  to  him  w^hat  he  should  write  in 
the  way  of  an  editorial  ? 

A.  No.  We  felt  quite  strongly  about  Lew's  re- 
moval at  the  time. 

Q.     Felt  quite  strongly  about  w^hat? 

A.  About  the  removal  of  Lew  Williams  at  the 
time.  That  is  also  a  privilege  of  a  newspaper,  I  be- 
lieve. 
t  Q.  Yes.  You  considered  it  the  privilege  of  a 
newspaper  to  in  effect  call  the  Governor  a  liar  in 
print  and  as  comment  simply  because  he  denies  hav- 
ing anything  to  do  with  a  removal  which  came  from 
Washington,  D.  C? 

A.     He  was  within  his  right  to  say  he  knew  noth- 
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ing  about  it,  but  we  had  been  told  on  very  good  au- 
thority that  he  knew  all  about  it.  Now,  I  may  be 
wrong  about  that,  Governor  Gruening,  but  I  be- 
lieved at  the  time  that  it  was  all  part  of  a  plot  that 
had  gone  on  for  sometime.  [496] 

Q.  Don't  you  think  it  would  have  been  more  in 
line  with  newspaper  ethics  and  fair  play  and  fair 
comment  to,  if  you  felt  that  way,  in  your  editorial 
to  say  that,  although  the  Governor  has  denied  hav- 
ing anything  to  do  with  it,  we  hold  a  different  opin- 
ion for  reasons  thus  and  so? 

A.  It  probably  would,  but  on  a  small  town  news- 
paper, sir,  one  doesn't  have  time  to  weigh  one's 
writing.  Mr.  Daiun  can  verify  that. 

Q.     You  have  time  to  weigh  the  effect  and  the   , 
importance  of  the  words  you  are  using  with  respect  1 
to  one  of  the  highest  officials  of  the  Territory,  even 
though  it  might  be  a  small  paper,  but  it  is  still  the 
capital  paper? 

A.     One  should  have.  We  had  a  very  small  staff,  j 

Q.  Now,  after  having  your  attention  drawn  to  < 
those  editorials  which  are  part  of  Exhibit  6,  Mrs. 
Monsen,  all  of  which  editorials  you  say  you  ap- 
j)roved,  and  the  editorials  ran  from  1951  and  into 
1952,  can  you  actually  state  that  you  did  not  tell 
your  editors  and  reporters  what  your  attitude  was 
with  respect  to  a  given  incident  or  situation  and 
expect  them  to  reflect  your  attitude  in  your  pub- 
lication ? 
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A.  No.  They  felt  the  same  way  I  did,  I  hdicve, 
and,  in  spite,  I  think  these  all  have  to  (h.  witli  of- 
ficials and  acts  and  policies  and  so  on.  Tlicy  had 
nothing'  to  do  with  CJovcriioi-  (h-uminu-  pci-soji- 
ally.  [497] 

Q.  Well,  wouldn't  it  have  been  just  slightly  more 
dignified,  if  not  nmch  more  dignified,  to,  in  describ- 
ing the  acts  of  the  Governor  of  Alaska  in  the  pub- 
lication, issuing  out  of  th(>  capital  of  Alaska  and 
circulated  all  ovei*  this  Territory  and  to,  as  you 
admit,  places  all  over  the  United  States,  including 
the  capital,  to  describe  his  talk  as  a  speech  and  criti- 
cize its  contents,  if  you  wanted  to,  rather  than  say 
the  Governor  ''brayed"?  Now,  that  is  not  necessary, 
insofar  as  differing  with  him  on  his  policies,  to  say 
he  "brayed"  rather  than  he  talked? 

A.  It  probably  would  have  been  just  as  effec- 
tive to  say  that  he  talked. 

Q.  It  wouldn't  have  been  as  eft'ective  to  convey 
the  attitude  of  complete  disharmony  or  dislike  on 
the  part  of  the  attitude  of  the  publisher,  would  it; 
that  is,  to  say  ''brayed"  instead  of  talked? 

Mr.  Faulkner:  If  the  Court  please,  I  think  this 
examination  is  getting  drawn  out  unduly,  and  these 
questions  are  argumentative. 

The  Court:  I  find  the  last  three  questions  to  be 
unduly  argumentative,  counsel.  They  have  been  an- 
^swered,  but  it  is  suggested  that  such  be  avoided. 

Mr.  Kay:  May  we  confer,  Your  Honor,  for  just 
a  moment? 
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Mr.  Nesbett:  In  view  of  Mrs.  Monsen 's  feel- 
ings, [498]  Your  Honor,  and  the  long  day  we  have 
had  in  Court,  Mr.  Faulkner  and  I  agree  that,  if  it 
is  acceptable  to  Your  Honor,  we  could  recess 
now 

The  Court :     Very  well. 

Mr.  Nesbett:    and  reconvene  in  the  morning 

at  any  time  your  Honor  suggests. 

The  Court:  Very  well.  You  do  not  wish  to  con- 
clude your  cross-examination  now,  at  this  time? 

Mr.  Nesbett:     No. 

The  Court :     Very  well. 

(Whereupon,  the  jury  was  duly  admonished, 
and  the  trial  was  adjourned  until  10:00  o'clock 
a.m.,  November  18,  1955,  and  resumed  as  per 
adjournment,  with  all  parties  present  as  here- 
tofore and  the  jury  all  present  in  the  box; 
whereupon,  the  trial  proceeded  as  follows:) 

The  Court:  At  the  recess  last  evening  you  were 
not  finished  with  your  cross-examination,  Mr.  Nes- 
bett? 

Mr.  Nesbett:     No,  sir. 

The  Court:  Mrs.  Monsen,  then,  may  resume  the 
stand  for  further  cross-examination. 

(Whereupon,  the  witness  Helen  Monsen,  re- 
sumed the  witness  stand,  and  the  cross-exami- 
nation by  Mr.  Nesbett  was  continued  as  fol- 
lows:) 
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Q.  Mrs.  ^lonscn,  I  will  show  you  ;i  i)liotostat  of 
an  oditoi'ial  a])poai'ing  in  the  Juncan  Knipire,  Sat- 
urday, March  15,  1952,  [499]  entitled  "Tli(>  ixN'luin 
of  'Alibi  Ernie'  ",  and  ask  yon  if  you  wrote  that, 
or  if  you  recall  it. 

A.  I  didn't  write  it.  1  think  you  will  lind  that 
I  was  out  of  town  at  that  time,  if  you  want  to  look 
it  up. 

Q.     You  were  out  of  town  at  that  time  ? 


k    A 

Q 

A 

Q 

A 

Q 


Yes. 

You  recall  the  editorial,  do  you  not? 

No,  I  don't. 

You  mean,  you  have  never  read  it? 

Not  that  I  know  of. 

Would  it  refresh  your  memory  if  I  read  the 
first  paragra})h:  "On  his  return  from  Washington, 
Alaska's  parttime  Governor  was  ready  with  the 
usual  alibis  for  the  latest  failure  of  the  statehood 
bill. ' '  Do  you  recall  that  ?  A.     No. 

Q.  I  will  show  you  a  photostat,  Mrs.  Monsen,  of 
an  editorial  appearing  in  the  Daily  Alaska  Empire 
on  July  9,  1952,  entitled  ''The  Artful  Dodger,"  car- 
rying on:  "Agile  Ernie,  the  artful  dodger,  again 
managed  to  sidestep  conuiient  on  the  notorious 
Palmer  Airport  deal"  and  so  forth.  Did  you  write 
that  editorial,  or  do  you  recall  it? 
A.  I  did  not  write  the  editorial. 
Q.  Do  you  recall,  or  did  you  write,  an  editorial 
appearing  in  the  Daily  Alaska  Empire  on  Septem- 
ber 11,  1952,  entitled  [500]  "And  Pays,  and  Pays, 
and  Pays."  "Alaska's  footloose  Governor,  probably 
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the  most  traveled  man  ever  to  sign  an  expense 
voucher,  will  take  off  again  this  week  for  a  junket 
across  the  Territory."  Do  you  recall  that  editorial, 
or  did  you  write  it?  A.     I  didn't  write  it. 

Q.  Do  you  recall  that  editorial  appearing — that 
would  be  a  matter  of  two  weeks  prior  to  your  pub- 
lication of  the  issue  of  September  25th'? 

A.  I  may  not  even  have  read  it.  I  was  in  Juneau 
at  the  time.  That  was  the  week  of  the  ''Kathleen'' 
wreck,  and  we  were  doing  a  lot  of  very  hard,  ear- 
nest reporting  on  the  ''Kathleen"  at  that  time. 

Q.  Somebody  spent  some  hard,  earnest  time  on 
that  editorial,  and  I  was  wondering 

A.  No;  they  probably  didn't.  They  probably 
dashed  that  off  in  a  very  short  time,  and  it  was 
not  I  that  did  it. 

Q.    A  matter  of  a  few  minutes  ? 

A.     I  would  think  so. 

Mr.  Nesbett :  Your  Honor,  I  would  like  to  intro- 
duce this  in  evidence  (handing  proposed  exhibit  to 
defendant's  attorney.) 

The  Court:     Is  there  any  objection? 

Mr.  Nesbett:     No  objection,  Your  Honor. 

The  Court :  The  editorial  offered  may  be  admit- 
ted [501]  in  evidence,  that  is,  the  photostatic  copy. 

The  Clerk:     Plaintiff's  Exhibit  No.  12. 

Mr.  Nesbett :  The  editorial  is  rather  short.  Your 
Honor,  and  I  will  read  it.  Thursday,  September  11, 
1952,  of  an  editorial  in  the  Daily  Alaska  Empire, 
entitled  in  large  print  "And  Pays,  and  Pays,  and 
Pays." 
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^'Alaska's  footloose  Governor,  pr()])ably  llic  most 
traveled  man  ever  to  si.ij^n  an  expense  voiielier,  will 
take  off  again  tins  week  loi-  a  junket  aei'oss  tlie 
Territoiy. 

"Dependini;-  on  flyini;-  weathei',  the  Gubernatoi-ial 
tourist  will  fly  to  Haines,  then  proceed  by  auto  over 
the  highways.  He  said  yesterday  he  hankers  to  test 
some  of  the  road  improvements  made  during  tlie 
past  few  years. 
h  "Sometime  during  his  tax-supported  tour,  he  is 
scheduled  to  speak  before  a  science  conference  at 
Mt.  McKinley. 

"As  subject  for  his  talk,  we  suggest  he  use  the 
title  of  his  own  book:  'The  Public  Pays.'  " 

Beneath  the  editorial,  slightly  separated  from  it, 
but  directly  underneath,  is  the  one  sentence:  "If 
you  are  ever  in  doubt,  about  saying  something,  don't 
say  it." 

Directly  below^  that  squib  or  remark  is  another 
one  which  reads  as  follows :  "  No  one  can  be  as  sure 
of  his  opinions  as  the  thoroughly  ignorant. ' ' 

Now,  would  that  editorial  and  the  comments  ap- 
pearing directly  beneath  it,  in  your  opinion,  be  fair 
conoment  upon  the  [502]  official  acts  of  the  Gov- 
ernor of  the  Territory? 

A.  I  think  the  lines  beneath  it  had  nothing  to  do 
with  the  editorial. 

Q.  (By  Mr.  Nesbett)  :  The  editorial  itself,  Mrs. 
Monsen,  would  you  answer  the  question  in  that  re- 
spect *?  Do  you  consider  that  to  be  fair  comment  by 
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the  newspaper  on  the  official  acts  of  the  Governor? 

Mr.  Faulkner:  If  the  Court  please,  I  don't  think 
the  question  of  fair  comment  would  apply  on  an  edi- 
torial. An  editorial  is  either  privileged  or  not.  But 
fair  comment,  I  think,  is  comment  on  the  facts  pub- 
lished. 

The  Court:  Fair  comment  certainly  applies  to 
editorial  matter  as  well  as  news.  As  a  matter  of  fact, 
the  Court  would  hold  it  would  be  more  so.  The  ob- 
jection is  overruled. 

Q.  (By  Mr.  Nesbett)  :  Will  you  answer  that 
question  ? 

A.  I  think  under  the  circumstances  that  it  prob- 
ably does. 

Q.     That  it  probably  is  fair  comment? 

A.     Yes. 

Q.  And  represents  the  attitude  of  the  Daily 
Alaska  Empire  toward  the  Governor  and  his  ad- 
ministration ? 

A.     Towards  his  administration. 

Q.  Mrs.  Monsen,  considering  that  editorial  and 
the  other  two  that  I  mentioned  to  you  this  morn- 
ing, in  conection  with  the  other  editorials  that  I 
presented  to  you  [503]  yesterday  afternoon,  can  you 
state  that  those  editorials  represent,  generally,  the 
attitude  of  the  Daily  Alaska  Empire  toward  the 
Governor  and  his  administration? 

A.  Generally,  I  presiune,  as  far  as  I  can  see,  it 
is  the  duty  of  a  newspaper  to  call  attention  to  cir- 
cumstances to  which  it  objects. 

Q.     Do  you — rather,  I  will  ask  you  this  question. 


Henry  Roden,  et  al.  5S}) 

(Testimony  of  Helen  Monsen.) 

Mrs.  Monson.  On  direct  cxninination  liy  Mi-.  Faulk- 
ner I  believe  you  testified,  did  you  not,  that  you 
bad  sold  the  Daily  Alaska  Ein])ire?  A.     Yes. 

Q.     And  what  ])rice  did  you  sell  the  Ein])ir('  for? 

Mr.  Faulkner:  Well,  if  the  Court  ])lease,  T  think 
that  that  is  immaterial  and  objectionable.  1  object 
to  it.  It  has  no  bearing-  on  this  case.  What  she  sold  it 
for  has  nothing  to  do  with  the  case.  We  would  have 
to  go  into  the  matter  of  debts  and  mortgages  and 
all  that  sort  of  thing,  and  it  is  collateral  to  all  the 
evidence. 

The  Court:  I  can't  see  any  relevancy,  counsel, 
to  any  such  inquiry. 

Mr.  Nesbett:  Well,  Your  Honor,  then  may  I  ask 
that  the  jury  be  excused  and  present  my  authori- 
ties %  I  am  convinced,  and  have  done  it  many,  many 
times,  that  we  have  eveiy  right  in  the  w^orld  to  pre- 
sent evidence  of  the  financial  status  of  the  defend- 
ant, in  this  case  a  corporation.  With  respect 
to  [504]  Mrs.  Monsen,  I  have  no  desire  whatsoever 
to  pry  into  her  private,  personal  affairs.  She  is  not 
a  defendant.  I  have  every  right  under  the  law  to 
present  evidence  of  the  financial  status  of  the  de- 
fendant corporation,  the  Empire  Printing  Company. 

The  Court:  The  Court  had  intended  to  instmct 
the  jury  that  they  must  completely  disregard  any 
matters  concerning  the  financial  status  of  either 
party  in  determining  the  issues  of  this  case.  If  we 
are  in  error  in  that,  I  should  like  to  hear  from 
you,  sir. 
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Mr.  Nesbett:  Very  well,  Your  Honor.  I  \vould 
certainly  like  to  be  heard. 

The  Court:  The  jury  may  be  excused  while  we 
discuss  this  matter. 

(Whereupon,    the    jury    retired    from    the 
courtroom.) 

The  Court :  You  may  step  down  then,  Mrs.  Mon- 
sen, unless  you  are  just  as  comfortable  there.  Are 
you? 

Mrs.  Monsen:     It  is  just  as  comfortable. 

Mr.  Nesbett:  May  I  have  a  moment.  Your 
Honor.  My  files  have  grown  so  large  it  will  take  a 
moment  to  find  it.  Your  Honor,  in  my  research  and 
in  trying  cases  of  a  similar  type,  slander  and  libel, 
the  evidence  has  always  been  admitted  in  the  Alaska 
courts. 

However,  I  have  in  my  notes  here  certain  cases, 
that  I  found  in  research,  holding  to  this  effect — the 
majority  of  [505]  the  courts  hold  that  such  evidence, 
referring  to  e^ddence  of  the  financial  status  of  the 
defendant,  is  admissible  to  show  the  weight  and  cre- 
dence to  be  given  to  the  defendant's  utterances,  and, 
most  important,  is  relevant  in  assessing  damages, 
especially  if  punitive  damages  are  asked  for.  In  that 
case  the  United  States  Supreme  Court  passed  upon 
the  exact  situation,  in  the  case  of  Washington  Gas 
Light  Co.  V.  Lansden,  172  U.  S.  534. 

And  in  a  case  quite  similar  to  this  one,  decided 
by  the  Supreme  Court  of  California,  and,  inciden- 
tally, a  libel  case  which  is  cited  throughout  the  au- 
thorities because  it  covers  so  many  various  points, 


I 
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entitled  Scott  v.  Times  Mirror  Publishing-  Co.,  Su- 
])i*ome  Court  of  California,  repoitcd  in  ISl  Pacific. 
612;  there  is  an  annotation  eoverin.!;-  this  ])oint  in 
34  A.L.R.,  commencing  at  Page  8;  briefed,  that  an- 
notation is  to  this  effect — the  majority  of  cases  seem 
to  hold  that  the  financial  condition  of  the  defend- 
ant is  material  ''upon  the  theory  that  in  all  mali- 
cious torts  where,  in  addition  to  the  compensatory 
damages  given  to  make  whole  the  j)laintift"s  injury, 
'added  damages'  are  allowed  by  way  of  punishment 
to  the  defendant  for  his  wilful  conduct,  and  as  an 
example  to  others  to  refrain  from  such  acts,  the 
amoimt  of  added  damages  must  bear  a  ratio  to  the 
resources  of  the  person  punished  in  order  to  effect 
the  purpose  of  such  damages."  And  citing  the 
Scott  V.  Times  Mirror  case,  a  United  States  Su- 
preme Court  [506]  case  and — I  have  counted  them, 
Your  Honor — twenty-one  other  state  courts,  all 
holding  to  that  effect,  citing  the  only  contrary  state 
court  as  being  the  Supreme  Court  of  Michigan. 

Now^,  Your  Honor,  Mr.  Faulkner  in  his  direct  ex- 
amination touched  on  the  i^oint  of  the  sale  of  the 
Empire  Corporation,  the  number  of  shares  of  stock 
held  by  Mrs.  Monsen  with  respect  to  the  number 
held  by  her  sister,  Mrs.  Lingo,  and  mentioned  the 
one  share  held  by  Mr.  Faulkner  or  which  was  held. 
I  have  every  confidence  that  we  have  every  right 
under  the  authorities,  Your  Honor,  to  present  this 
evidence  and,  as  I  say,  I  have  done  it  many  times 
myself,  and  it  has  always  been  accejDted  by  the 
courts. 
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Mr.  Faulkner :     If  the  Court  please 

The  Court :  Well,  in  any  event,  counsel,  would  it 
be  proper  cross-examination  1  Would  it  not  be  a  part 
of  your  case  in  chief,  or  at  least  in  rebuttal,  to  call 
this  witness  on  your  own  behalf? 

Mr.  Nesbett :  I  discussed  that  with  Mr.  Kay  last 
night,  and  it  seems  hardly  important.  If  Your 
Honor  will  permit — I  don't  know  what  you  would 
do  in  a  case  like  this — I  could  call  the  witness  as 
my  own  for  that  purpose  only  or — it  is  properly,  j 
however,  part  of  the  cross-examination.  Mr.  Faulk- 
ner brought  in  the  fact  that  the  corporation  had 
been  sold  and  the  number  of  shares.  Am  I  not  per- 
mitted to  inquire  [507]  on  that  point? 
The  Court:     That  is  true. 

Mr.  Kay:  Your  Honor,  I  had  something  to  add. 
We  discussed  calling  Mrs.  Monsen  or  Mr.  Allen  as  ' 
to  the  purchase  price  and  the  value  of  the  property, 
but  it  seemed  that  rather  than  expose  yourself  to 
the  lisks  which  may  occur  in  the  trial  of  a  lawsuit  { 
by  calling  an  adverse  witness  that  it  would  be 
proper,  because  we  had  anticii:>ated  that  at  least 
some  opportunity  would  be  offered  by  the  direct 
examination,  to  present  this  evidence  as  proper 
cross-examination.  However,  if  there  is  a  feeling 
that  it  is  not  proper  cross-examination,  then  in  that 
event  we  would  ask  leave  of  the  Court  to  reopen  our 
case  in  chief  for  the  very  limited  purpose  of  making 
Mrs.  Monsen  our  witness  for  a  few  minutes  to  bring 
out  the  details  of  the  financial  transaction.  I  think 
w^e  are  entitled  to  the  evidence. 
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Mr.  Faulkner:  Now,  if  flic  (\.iirt  please,  I  don't 
think  that  that  is  so,  because  I  have  heard  the  au- 
tliorities  read  by  counsel  here,  hut  I  don't  tliink 
the  Court  can  be  very  well  informed  on  what  the 
law  is  by  somebody  reading  the  syllabus  of  a  case. 
I  think  you  should  examine  the  ease  and  the  nature 
and  the  circumstances  under  which  that  niii-ht  he 
permitted.  I  know  that  in  general  it  is  not  permit- 
ted. I  know  that  one  of  these  cases  is  Scott  v.  Times 
Mirror  Publishing  Company,  184  Pacific.  Now,  that 
is  a  California  case  [508]  that  I  have  seen.  I  don't 
recall  just  what  is  in  it.  But  the  Court  will  notice 
it  is  quite  an  old  case,  and  the  Supreme  Court  of 
California  has  flatly  reversed  itself — now,  I  don't 
know  whether  in  this  particular — but  generally  on 
the  question  of  libel,  and  gone  back  to  the  case  of 
Coleman  v.  MacLennan,  as  the  Court  of  Appeals  for 
the  Ninth  Circuit  said  last  December.  And  the  case 
of  Schy  V.  Hearst  Publishing  Company  is  a  recent 
case.  The  one  they  cited  here  is  an  old  one,  and,  as 
I  say,  I  don't  know^ — I  was  wholly  unprepared  for 
this.  But  I  think  the  Court  can  see  where  a  thing 
like  that  could  lead. 

Now,  I  don't  know  what  eoimsel's  purpose  could 
be,  whether  it  is  to  show  the  jury  that  the  defend- 
ant could  pay  a  judgment  over  $400,000.00  or  not ;  I 
don't  know.  That  would  be  quite  simple  to  show^  that 
it  couldn't  pay  it,  but  to  go  into  a  thing  like  that — 
Mrs.  Monsen  has  said  that  she  sold  the  Empire,  sell- 
ing it  on  contract.  We  haven't  the  contract  here. 
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Mr.  Nesbett :  Yes,  we  have  a  certified  copy  right 
here. 

Mr.  Faulkner:     Well,  all  right.  Now 

The  Court :  I  do  not  think  that  she  testified  that 
she  sold  it  on  contract,  but,  if  that  is  admitted — I 
think  she  just  said  that  she  had  sold  it  to  Mr.  Allen. 

Mr.  Faulkner :  That  is  right.  Counsel  knows  how 
she  sold  it.  And  to  attempt  to  go  into  the  question 
of  the  purchase  price  wouldn't  have  anything  to  do 
with  this,  as  to  [509]  what  assets  the  defendant 
might  have,  because  that  would  depend  upon  liabili- 
ties and  mortgages  and  notes  and  indebtedness  and 
various  things  that  would  take  us  a  long  time  to  go 
into,  and,  certainly,  I  would  not  want  Mrs.  Monsen 
asked  those  questions  suddenly  from  the  witness 
stand  without  an  opportunity  to  reflect  on  it  and  to 
refresh  her  memory.  She  hasn't  got  the  material.  She 
doesn't  even  have  a  copy  of  the  contract  here.  Coun- 
sel for  plaintiffs  have. 

I  think  it  is  a  thing  that  is  highly  immaterial  in 
a  case  of  this  nature,  and,  as  I  say.  I  never  ex- 
amined any  of  those  authorities,  but  I  think  that' 
you  will  find  that  there  are  some  circumstances  in 
those  cases  which  are  not  present  in  this  case,  and  I ' 
would  like  to  see  some  more  up-to-date  authorities 
from  the  Supreme  Court  of  California,  which  de- 
cisions we  must  follow  according  to  our  Court  of 
Appeals. 
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The  Court:  Well,  counsel,  we  would  not  under- 
take to  determine  this  point  without  a  review  of  the 
autliorities  cited  on  the  question.  It  is  new  to  nie. 
If  this  be  the  rule,  it  is  certainly  an  exception  to 
the  ordinary  rule  in  Court  cases  in  which  the  ques- 
tion of  the  financial  responsibility  of  the  jiailies 
against  whom  damages  are  sought  might  be  not  only 
irrelevant  but  might  be  prejudicial.  I  would  not  care 
to  pass  upon  it  without  careful  review  of  these  au- 
thorities. 

Mr.  Faulkner:     Well,  I  think.  Your  Honor 

Mr.  Nesbett:  I  think  it  is  my  turn  to  be  heard, 
Your  Honor. 

The  Court :     Very  w^elh 

Mr.  Nesbett :  I  will  stand  on  the  authorities  and 
follow  any  method  Your  Honor  suggests  so  that  we 
can  present  to  Your  Honor  a  clear  picture  of  the 
argument  in  favor  of  one  side  or  the  other  and  let 
Your  Honor  pass  on  it. 

Mr.  Faulkner:  Well,  what  I  was  going  to  say, 
Your  Honor,  is  that  I  think  the  reason  courts  don't 
admit  that  kind  of  evidence  is  it  might — it  would 
more  likely  be  highly  prejudicial  to  a  plaintiff  be- 
1  cause,  if  that  has  a  bearing  on  the  case,  most  any  de- 
fendant could  come  in  court  and  minimize  what 
;  they  have. 

The  Court:  Well,  of  course,  the  plaintiff  w^aives 
1  that  if  they  offer  it  in  evidence. 

Mr.  Faulkner :     Well,  I  think  they  do. 

Mr.  Nesbett:     It  is  immaterial. 
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Mr.  Faulkner:  I  think  that  is  the  rule  on  it  and 
I  don't  think  that  that  is  admissible  at  all. 

Mr.  Kay:  May  I  cite  just  33  American  Juris- 
prudence, Section  284,  Your  Honor.  That  con- 
tains  

The  Court:     284? 

Mr.  Kay:  Section  284  of  Libel  and  Slander — 
contains  apparently  all  of  the  authorities  or  at  least 
those  available,  and  I  know  that  there  has  been  no 
change  apparently  in  the  [511]  Pocket  Part,  '55 
Cumulative  Supplement,  in  the  language  of  the  text. 
I  haven't  examined  it  in  these  cases,  as  Mr.  Nes- 
bett  has,  but  the  language  of  the  text  would  cer- 
tainly support  the  position  taken  by  the  plaintiffs. 

The  Court :  Well,  frankly,  I  am  not  prepared  to 
rule  upon  this  matter  at  this  time.  It  is  new  to  me. 
Therefore,  what  we  shall  do  is  this — for  the  time 
being — well,  we  wdll  not  even  decide  it.  We  will  re- 
serve decision  upon  the  question,  but  for  the  pres- 
ent, at  least,  until  decision  is  made,  the  objec- 
tion of  the  defendant  will  be  sustained  with  the 
right  of  the  plaintiffs  to  renew  the  question  at  a 
later  time  either  by  calling  Mrs.  Monsen  as  their 
own  witness  in  rebuttal,  which  I  think  may  be  done, 
or  by  further  cross-examination  if  desired.  We  will 
try  and  determine  that,  if  possible,  during  the  noon 
recess. 

Mr.  Nesbett :  Your  Honor,  I  have  no  other  ques- 
tions to  ask,  so,  if  you  sustain  the  objection  sub- 
ject to  my  right  to  renew — ^what  does  Your  Honor 
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want  me  to  do — present  tlic  cases  with  inn  risers  in 

them  to  you? 

The  Court:  Well,  if  you  have  any  further  au- 
thorities. I  have  noted  those  cited. 

Mr.  Nesbett:  I  have  none  now,  but  the  annota- 
tion in  A.L.R.  would  give  you  every  state. 

The  Court:  Yes.  Well,  I  will  examine  that  care- 
fully. [512] 

Mr.  Nesbett :  Well,  you  say  with  the  right  to  re- 
new the  question  on  cross-examination  ? 

The  Court:  I  said  either  on  cross-examination 
or  further  cross-examination  or  in  rebuttal,  if  you 
so  desire.  That  is,  I  do  think,  by  reason  of  the  fact 
that  Mrs.  Monsen  did  testify  having  sold  the  paper, 
that  it  may  be  proper  cross-examination ;  that  is,  it 
may  have  sufficient  relation  to  her  testimony  in 
chief;  but,  certainly,  she  can  be  later  recalled  for 
further  cross-examination  if  we  determine  you  have 
a  right  to  go  into  that. 

■  Mr.  Nesbett:     Very  well. 

The  Court:     Call  in  the  jury  then. 

(Whereupon,  the  jury  returned  and  all  took 
their  places  in  the  jury  box.) 

■  The  Court :  For  the  benefit  of  the  jury,  the  Court 
is  obliged  to  reserve  decision  upon  the  question  of 
the  relevancy  of  the  question  last  asked  of  the  wit- 

;  ness  Mrs.  Monsen,  and  for  the  present  at  least  the 
'  objection  is  sustained  with  the  right  reserved  to 
plaintiffs  to  renew  the  question  when  we  are  able 
1  to  do  a  little  research  on  the  matter  and  finally  de- 
;i  termine  the  question. 


598  Empire  Printing  Co.  vs. 

(Testimony  of  Helen  Monsen.) 

Do  you  have  any  further  questions'? 

Mr.  Nesbett :     No,  Your  Honor. 

The  Court :     Do  you  have  any  redirect  ? 

Mr.  Faulkner :     Yes,  Your  Honor.  [513] 
Redirect  Examination 
By  Mr.  Faulkner : 

Q.  Mrs.  Monsen,  Mr.  Nesbett  introduced  an  edi- 
torial here,  and  read  it  to  the  jury  here  this  morn- 
ing, which  was  dated  November  11,  1952,  and  I 
think  you  said  in  answer  to  his  question  that  that 
was  during  the  week  of  the  "Princess  Kathleen" 
wreck?  A.     I  thought  it  was  September. 

Q.     What  was  that  date? 

A.     I  thought  it  was  September. 

Q.  September  11,  1952.  Now,  do  you  recall  when 
the  ''Princess  Kathleen"  was  wrecked? 

A.     The  Sunday  before  that,  I  believe. 

Q.     The  Sunday  before  September  11th? 

A.     I  think  so. 

Q.  This  editorial  was  dated  September  11,  1952, 
and  the  article  complained  of  in  the  paper  was  dated 
September  25,  1952?  A.    Yes. 

Q.  Do  you  think  the  ''Princess  Kathleen"  wreck 
was  during  that  week? 

A.  I  think  it  was  the  Sunday  before  Septem- 
ber 11th. 

Q.     Are  you  sure  of  that? 

A.  I  am  pretty  sure;  yes.  It  is  by  special  inci- 
dents that  one  usually  remembers  occasions.  [514] 

Q.  Now,  Mrs.  Monsen,  you  were  asked  some 
questions  about  the  editorials  which  are  somewhat 


Henrn  Roden,  ct  al.  599 

(Testimony  of  Helen  Monsen.) 

critical  of  Governor  (Jnicninu.  and  I  lliiiik  you  i;ave 

some   statements   yesterday    regardinj^   tliinj;s  that 

yon  disagreed  about  atid  when  it  was.  Do  you  recall 

any  other  matter  along  in  the  forties  where  you  had 

to  tak(*  issue  with  the  Governor,  whei-c^  the  ])aj)('r 

did^? 

A.  Oh,  golly,  there  were  many  times.  One  was, 
I  think  it  was,  in  .1947,  that  a  bill  had  passed  both 
houses  of  the  Legislature  asking  that  board  meet- 
ings be  oi)en  meetings,  that  any  meetings  that  had 
to  do  with  the  public,  feeling  of  the  i)uhlic,  be  open 
meetings,  and  that  the  press  be  allowed  to  be  pres- 
ent, and  I  believe  that  jjassed  both  houses;  it  was 
introduced,  I  think,  by  Mr.  Johnson  of  Fairbanks; 
and  it  was  vetoed  by  Governor  Gruening. 

Q.  Now,  in  connection  with  that,  was  that  bill 
sponsored  by  most  of  the  newspai^ers? 

A.  By  most  of  the  newspapers  and  by  the  As- 
sociated Press. 

Q.     And  you  took  issue  on  that?  A.     Yes. 

Q.     The  veto  of  that  bill?  A.     Yes. 

Mr.  Faulkner :     I  think  that  is  all. 

The  Court:     Any  recross-examination ? 

Mr.  Nesbett:  No  recross.  Your  Honor.  We 
only  [515]  reserve  our  right  on  that  pai-ticular 
matter. 

The  Court:  Yes.  That  wall  be  all  then,  Mrs. 
Monsen. 

(Witness  excused.) 
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recalled  as  a  witness  on  behalf  of  the  defendant, 
having  previously  been  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination 

By  Mr.  Faulkner : 

Q.  Mr.  Damn,  I  will  hand  you  Plaintiffs'  Ex- 
hibit 1,  and  I  want  to  ask  you  another  question 
about  that.  You  said  yesterday  that  the  articles  on 
the  front  page  had  been  set  up  or — I  don't  know 
just  how  you  put  it — the  night  before.  What  did 
you  say  about  that? 

A.  Yes ;  I  said  the  front  page  had  been  dummied 
the  night  before. 

Q.  Dummied.  Now,  does  that  mean  the  entire 
front  page  % 

A.  When  you  dummy  a  front  page,  you  dummy 
your  main  stories  in,  and,  ordinarily,  you  don't 
dummy  beneath  the  fold,  and  your  top  stories  go  in, 
and  then  you  fill  in  with  these  small  fillers.  The 
shop  man,  the  floor  man,  the  printer,  if  the  stories 
that  you  dummy  in  don't  fit  exactly  the  columns, 
they  will  fill  in  with  the  little  fillers  themselves,  so 
you  don't  dummy  those  things  in.  I  did  dummy  in 
a  space  for  the  weather  report.  You  just  dummy 
that  in,  and  they  leave  a  hole  for  it.  Then  you  [516] 
pick  the  weather  report  up  the  following  day  and 
have  it  set  in  type,  and  they  put  it  in  where  you 
have  left  the  hole. 

But  there  is  one  story  here  that  occurred  the  fol- 
lowing day.  It  is  a  fire  that  occurred  in  Juneau 
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around  noon  of  tlic  day  of  publication,  and  Mi-s. 
Pej]jues  brouglit  tliat  story  in  around  noon,  so  I 
pulled  out  the  story  that  1  had  dummied  in  there, 
because  it  is  a  good,  you  mi<i:lit  call  it,  literally,  a 
hot  story. 

Q.     You  mean,  the  lire  was? 

A.  Yes,  sir.  And  I  imlled  the  story  out  that  I 
had  in  there  and  stuck  this  local  story  in  to  get  it 
on  Page  1.  But  I  wanted  to  explain  that  that  is  how 
the  story  that  occurred  that  same  day  of  publica- 
tion got  on  this  front  page  even  though  the  page 
itself  w^as  dummied  the  night  before. 

Q.  All  the  remainder  was  dummied  the  night  be- 
fore ?  A.     Yes,  sir. 

Mr.  Faulkner:     I  think  that  is  all. 

Mr.  Kay:     No  questions. 

^  (Witness  excused.) 

I    Mr.  Faulkner :     I  want  to  introduce — this  is  very 
brief — the  deposition  of  Minnie  Coughlin,  which  is 
■  on  file  here  and  was  taken  pursuant  to  notice.  You 
have  no  objection  to  that?  [517] 
Mr.  Nesbett:     No  objection. 

The  Court:  If  it  was  taken  pursuant  to  notice, 
'  Avhy,  it  ma}^  be  admitted. 

Mr.  Faulkner:  To  twdce  as  much  notice  as  the 
!  law^  requires,  I  think.  I  will  read  the  deposition.  It 
i  is  very  brief. 

"Pursuant  to  a  notice  dated  October  27,  1955,  and 
^  signed  by  H.  L.  Faulkner,  of  attorneys  for  defend- 
ant, and  served  on  the  plaintiffs  and  on  plaintiffs' 
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attorneys,  the  deposition  of  Mrs.  Minnie  Coughlin 
was  taken  before  Patricia  L.  Wood,  Notary  Public 
in  and  for  the  Territory  of  Alaska,  at  the  offices  of 
Faulkner,  Banfield  &  Boochever,  110  Seward  Street, 
Juneau,  Alaska,  November  3,  1955,  at  the  hour  of 
5:00  o'clock  p.m." 

(Whereupon,  the  deposition  of  Mrs.  Minnie 
Coughlin  was  read  as  follows — by  Mr.  Faulk- 
ner:) 

MRS.  MINNIE  COUGHLIN 

called  as  a  witness  on  behalf  of  defendant  in  the 
above-entitled  action,  being  first  duly  sworn  upon 
oath,  deposes  as  follows: 

By  Mr.  Faulkner : 

Q.    Will  you  please  state  your  name? 

A.  The  way  it  is  spelled  legally  is  Minnie 
Coughlin. 

Q.     That  is  M-i-n-n-i-e?  A.    Yes.  [518] 

Q.  And  you  are  the  widow  of  Robert  E.  Cough- 
lin'? A.    Yes. 

Q.     Of  Juneau?  A.    Yes. 

Q.  And  he  was  the  former  purser  of  the  Ferry 
Chilkoot?  A.    Well,  he  was  also  manager. 

Q.    Yes ;  manager  and  purser  ?  A.    Yes. 

Q.     During  the  years  1951  and  '52? 
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A.  Well,  I  know  lie  was  in  lO.l'J.  ]  don't  know 
when  he  stai^ted. 

Q.     Now,  Mrs.  Coughlin,  when  did  he  die? 

A.     September  22,  1955. 

Q.     And  who  is  the  administratrix  of  his  estate? 

A.     I  am. 

Q.  Now,  as  executrix  or  his  widow,  do  you  have 
in  your  possession  his  personal  effects  and  prop- 
erty? A.    Yes,  I  do. 

Q.  Have  you  made  a  search  to  see  if  you  have 
in  your  possession,  as  executrix  or  his  widow,  any 
cancelled  checks  of  the  Chilkoot  Ferry  account  for 
the  years  1951  and  1952? 

A.  I  have  searched  and  I  have  not  been  able  to 
find  any. 

Q.     I  think  that  is  all. 

(Reading  concluded.) 

Mr.  Faulkner:  Signed  "Minnie  Coughlin,"  with 
the  [519]  Notary  ^s  certificate. 

■  STEVE  HOMER 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Faulkner: 

Q.  Mr.  Homer,  will  you  please  state  your  name  ? 

A.  Steve  Homer. 

Q.  And  where  do  you  live,  Mr.  Homer? 

A.  I  live  in  Seattle  now. 
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Q.     What  are  you  doing  now? 

A.  I  am  a  student  at  the  University  of  Wash- 
ington. 

Q.     And  did  you  live  in  Alaska  at  one  time? 

A.  I  lived  here  for  seven  years,  from  1947  until 
1954. 

Q.     Where?  A.     At  Haines. 

Q.  Mr.  Homer,  are  you  acquainted  with  the  boat 
Chilkoot  that  was  operated  as  a  ferry  between  Ju- 
neau and  Haines  ?  A.     Yes,  I  am. 

Q.     Did  you  own  that  boat  ?  A.     I  did. 

Q.  And  what  became  of  it?  How  was  it  disposed 
of? 

A.  Well,  in  1951  I  sold  the  boat  to  a  corpora- 
tion, the  Chilkoot  Motor  Ship  Lines,  and  of  which 
I  was  one  of  the  stockholders,  and  then  in — about 
six  months  later  we  [520]  sold  it  to  the  Territory. 

Q.     In  1951?  A.     That  was  in  1951;  yes. 

Q.  And  before  it  was  sold  to  the  Territory  did 
you  operate  it  as  a  ferry  between  Juneau  and 
Haines?  A.    Yes,  we  did. 

Q.  Are  you  acquainted  with  Mr.  Robert  E. 
Coughlin  who  was  purser  on  that  boat  in  1951  and 
1952?  A.    Yes,  I  am. 

Q.    Were  you  employed  on  the  boat  either  of  • 
those  years? 

A.  I  was  employed  on  the  Chilkoot  as  mate  in 
1952. 

Q.     1952?  A.    Yes. 

Q.  Did  you  have  any  other  employment  in  con- 
nection with  the  Chilkoot  in  1952? 

A.    Well,  I  continued  as  agent,  as  the  Haines 
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agent,  for  the  ferry  in  1952,  and  it  started  in  1951 

with  the  acquisition  of  the  ferry  by  the  Territory. 

Q.  Now,  in  acting  as  agent  what  did  you  d<»  with 
reference  to  the  collection  of  freight  and  passenger 
money  ? 

A.  Well,  the  agency  was  to  sell  passenger  space 
and  freight  space  to  whoever  desired  to  travel  on 
the  ferry,  and  we  made  up  manifests  and  passen- 
ger lists  and  turned  them  over  to  Mr.  Coughlin,  the 
purser, 

Q.  Now,  at  this  same  time  did  you  act  as  mate  on 
the  boat?  [521]  A.     During  1952;  yes. 

Q.  And  for  how  long  a  period — I  mean,  when 
were  your  services  terminated? 

A.  Well,  I  started  to  work  on  the  ferry  on  April 
5,  1952,  and  I  was  discharged  on  August  20th. 

Q.     1952?  A.     1952;  yes. 

Q.  Now,  in  the  collection  of  accounts,  freight 
and  passenger  money,  I  will  ask  you  how  you  trans- 
mitted that  money  to  the  Chilkoot  ferry? 

A.  Well,  for  each  trip  we  prepared  a  passenger 
list  and  a  freight  manifest,  and  I  delivered  those  to 
Mr.  Coughlin,  who  was  the  purser  on  the  ship,  with 
a  covering  check  for  the  amount  that  was  due,  less 
my  own  commissions. 

Q.  You  gave  him  a  check;  you  mean,  your  own 
personal  check? 

A.    Yes.  A  check  on  my  agency  account. 

Q.    Your  agency  account.  Where  was  that  kept? 

A.  That  was  kept  in  the  First  National  Bank  of 
Juneau. 
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Q.  I  will  ask  you  if  you  have  the  cancelled 
checks  that  you  issued  to  the  Chilkoot  Ferry  from 
— during  the  summer  of  1952? 

Mr.  Nesbett:  Your  Honor,  I  wonder  if  the 
Court  would  ask  Mr.  Faulkner  what  he  intends  to 
prove  or  how  he  intends  to  connect  this  testimony 
up  with  anything  relevant  to  the  issues.  I  have  no 
particular  objection  to  it  except  [522]  that  it  is 
time-killing.  I,  therefore,  object  to  it. 

The  Court:  I  would  like  to  be  informed,  counsel, 
as  to  what  the  relevancy  of  any  check  given  by  this 
agent  to  the  purser  would  have  in  relation  to  this 
libel  suit. 

Mr.  Faulkner:     If  the  Court  please 

Mr.  Nesbett:     Your  Honor 

The  Court:  Just  a  moment.  May  he  answer  the 
question  ? 

Mr.  Nesbett:  Well,  Your  Honor,  I  just  want  to 
be  heard.  Possibly — I  don't  know  what  he  is  going 
to  say — maybe  it  is  another  speech  for  the  benefit 
of  the  jury,  and  possibly  it  should  be  out  of  the 
hearing  of  the  jury. 

The  Court:  An  offer  of  proof  may  be  made  in 
the  presence  of  the  jury  as  long  as  we  do  not  argue 
the  facts. 

Mr.  Kay:  Your  Honor,  usually  it  is  at  the 
bench,  is  it  not,  because  the  offer  of  proof  may  not 
be  accepted  and  may  never  come  to  the  attention  of 
the  jury*?  At  least  I  have  always  made  offers  of 
proof  at  the  bench. 
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Mr.  Faulkiu>r:  Well,  I  am  willing  to  do  it  any- 
\vliere. 

The  Coui-t :  You  may  make  such  offer  then.  Ap- 
proach the  bench,  if  you  will. 

Mr.  Faulkner:  It  is  in  the  iionnal  coui-sc  ol'  the 
examination. 

(Whereupon,  respective  counsel  and  tlie 
Court  reporter  approached  the  bench,  out  of  the 
hearing  of  the  jury,  and  the  [523]  following 
occurred:) 

Mr.  Faulkner:  I  will  state — this  case  concerns 
the  funds  of  the  Chilkoot  Feriy  and  the  way  they 
were  handled.  The  purpose  of  olfering  these  checks 
is  to  show  that,  to  show  that  Mr.  Homer  was  the 
agent  and  that  he  collected  revenue  and  transmitted 
that  revenue  to  the  Chilkoot  Ferry,  to  Mr.  Cough- 
lin,  as  purser,  and  to  show  the  disposition  of  the 
checks.  Now,  I  will  state  to  the  Court,  that  is,  the 
first  list  of  checks  I  have  here  will  show  by  their 
endorsement  that  they  went  into  the  special  ferry 
account  which  is  the  subject  of  this  suit. 

The  Court:     Is  there  any  dispute 

Mr.  Faulkner:  Just  a  minute,  Your  Honor.  I 
I  haven't  finished.  Then  w^e  propose  to  introduce  some 
I  other  checks  that  did  not  get  into  the  special  ferry 
•  account,  didn't  get  into  the  public  funds  at  all.  I 
\  want  to  show  the  method,  the  endorsements  on  them, 
and  they  are  issued  by  Mr.  Homer. 

The  Court :     Do  you  propose  to  show  anyone  con- 
I  nected  with   the   Jmieau   Empire   knew   anything 
about  it? 
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Mr.  Faulkner:     No.  I  don't  think  I  have  to. 

The  Court :     I  think  you  have  to. 

Mr.  Kay :  Do  you  intend  to  show  one  penny  did 
not  eventually  go  into  Territorial  possession? 

Mr.  Faulkner:     I  do. 

Mr.  Kay:     How?  [524] 

Mr.  Faulkner:     By  showing 

Mr.  Kay:  Let's  say  he  issued  a  check  to  Bobby 
Coughlin  and  it  was  cashed  at  a  grocery  store.  Does 
that  demonstrate  what  was  done  ?  No ;  not  one  iota. 

Mr.  Faulkner:  Coupled  with  Mr.  Ehrendreich's 
audit 

Mr.  Kay :     It  shows  it  was  accounted  for. 

Mr.  Faulkner:     No,  it  doesn't. 

The  Court:  I  cannot  see  where  either  the  audit 
or  this  offer  of  proof  has  any  bearing  upon  the 
truth  or  falsity  of  this  alleged  libel,  and  that  is  the 
issue  we  are  trying  here. 

Mr.  Faulkner:  It  is  the  very  heart  of  the  case. 
Your  Honor. 

The  Court:  There  is  no  allegation  or  charge  in 
the  publication  regarding  any  shortage  that  I  am 
able  to  find.  The  charge  is  that  these  men  wrong- 
fully or  illegally  disbursed  funds  without  putting 
them  through  the  treasury.  Anything  that  Coughlin 
did  with  regard  to  the  money  or  this  audit  is  wholly 
irrelevant. 

Mr.  Faulkner:  I  would  have  to  take  exception 
to  that  because  it  is  the  heart  of  the  case. 

The  Court:  It  has  nothing  to  do  with  the  case 
as  far  as  I  can  see. 
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Mr.  Kay:     Nothing. 

Mr.  Faulkner:  I  will  make  a  further  state- 
ment. [525]  This  eoimection  of  the  i)laintiffs  with 
public  funds 

The  Court:     Well 


Mr.  Faulkner:  A  statement  i'uv  the  record.  The 
purpose  is  to  show  that  the  plaintiffs  entrusted  pub- 
lic funds  to  an  unauthorized  person  without  a  bond 
and  that  a  considerable  portion  of  those  funds  were 
lost  to  the  Territory. 

The  Court:  We  are  not  trying  these  j)a]i:ies 
either  on  any  civil  or  criminal  action  for  unlawful 
— well — or  for  failure  to  account  for  these  funds. 
The  issue  here  is  solely  whether  this  publication  is 
true  or  false,  and  this  evidence  can  have  no  possi- 
ble bearing  on  it  because  nothing  is  suggested  in 
the  editorials  or  articles  regarding  a  shortage  of 
funds.  There  is  no  such  charge. 
■  Mr.  Faulkner:  My  understanding  of  the  law 
from  the  Restatement  of  the  Law,  which  I  can  cite 
to  Your  Honor,  is  that,  where  an  official  in-  anyone 
else  entrusts  funds  illegally,  unlawfully,  to  another 
person  and  where  they  are  lost  and  embezzled,  he  is 
criminally  and  civilly  libel. 

Mr.  Nesbett:  That  has  no  bearing  on  the  issues 
raised  in  the  pleadings. 

The  Court:     Precisely. 

Mr.  Faulkner:     But 

The  Court:     In  any  event,  it  has  no  bearing  on 
'  this  case,  no  bearing  whatever.  We  must  confine 
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the  issues  to  the  publication,  whether  it  is  true  or 

false.  That  is  all  v/e  are  [526]  concerned  with. 

Mr.  Faulkner:  I  further  offer — I  state  this  be- 
cause— I  might  as  well  state  it  now — I  further  offer 
to  prove  by  Mr.  Homer  that  there  were  illegal  pay- 
ments made  out  of  this  fund;  that  there  w^as  pay- 
ment to  aliens,  which  is  contrary  to  the  Territorial 
law;  that  there  were  advances  claimed  to  have  been 
made  in  wages  which  were  not  made ;  and  that  there 
was  a  very  considerable  loss  of  public  funds;  and 
their  connection  with  the  plaintiffs  is  that  they  ex- 
pressly authorized  the  handling  of  the  funds  by  Mr. 
Coughlin  and  that  they  are  responsible  for  his  acts. 
Mr.  Roden  stated,  and  as  the  proof  shows,  he  was 
their  agent. 

The  Court :  That  may  be  permissible  except  for 
this  fundamental  fact,  counsel,  and  that  is  this  pub- 
lication charges  these  plaintiffs  with  commission  of 
a  crime,  and  that  we  cannot  deny.  Even  if  what  you 
say  is  true,  there  would  be  no  criminal  liability  of 
the  members  of  the  Board  for  such  acts  unless  it 
be  sho\\ai  that  they  were  accessories  to  it,  and  there 
is  no  such  charge  in  the  publication.  We  cannot  go 
into  something  Avhich  is  wholly  collateral.  There  is 
no  action  against  plaintiffs  for  diversion  of  funds. 

Mr.  Faulkner:  They  brought  the  action  them- 
selves on  the  article  which  refers  to  diversion  of 
funds,  diversion  of  funds  out  of  the  normal  channel 
provided  by  law  into  an  unauthorized  person's 
hands  who  lost  the  funds.  [527] 
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Mr.  Nesbett:     There  is  iiotliiiii;-  about  lost  funds. 

The  Court:  There  is  nothin^^  whatever  in  the 
published  imblicatiou  iuTeriing  oi-  in  any  way  men- 
tioning any  loss  of  funds. 

Mr.  Kay:     That  is  right. 

The  Court:  Therefore,  it  is  not  in  issue  in  this 
case. 

Mr.  Faulkner:  That  is  true,  but  the  law  is  that 
the  truth  of  the  facts  whenever  and  wherever  dis- 
covered are  admissible  as  a  defense. 

The  Court:  Such  issue  would  have  no  relation 
to  the  tnith  or  falsity  of  the  libel — nothing. 

Mr.  Faulkner:  Well,  I  don't  think  I  can  ask 
Mr.  Homer  any  questions  under  the  ruling  of  the 
court,  and  again,  I  would  have  to  except  to  Your 
Honor's  ruling. 

(Whereupon,  respective  counsel  and  the 
Court  reporter  withdrew'  from  the  bench  and 
were  again  v^-ithin  hearing  of  the  jury,  and  the 
trial  proceeded  as  follows:) 

The  Court:  The  objection  of  the  plaintiffs  to 
the  last  question  to  the  witness  Homer  wdll  be  sus- 
tained, and  the  offer  of  proof  made  by  counsel  is 
denied  on  the  grounds  that  it  is  not  relevant  to  the 
issues  of  this  case. 

Mr.  Faulkner:  I  just  w^onder  if  in  connection 
with  the  offer  I  shouldn't  offer  the  exhibits  I  was 
going  to  offer  through  Mr.  Homer.  [528] 

The  Court :     If  you  wish. 
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Mr.  Faulkner:     I  think  perhaps  I  better  have 

the  reporter  come  up 

The  Court :  Well,  that  could  make  no  difference. 
You  may  offer  them.  It  would  not  be  necessary  to 
identify  them.  Your  oifer  is  denied  for  the  reasons 
stated,  because  it  would  be  irrelevant,  so,  whether  it 
is  sufficiently  identified  or  not,  it  makes  no  differ- 
ence because  they  are  irrelevant. 

Mr.  Faulkner:  I  think  I  stated  in  the  objection 
— ^I  mean,  in  the  offer — what  we  intended  to  prove 
by  these  checks. 

The  Court:     Yes;  that  is  understood. 
Mr.  Faulkner:     If  that  is  understood,  it  is  all 
right. 

(Whereupon,  Court  recessed  for  five  minutes, 
reconvening  as  per  recess,  with  all  parties  pres- 
ent as  heretofore  and  the  jury  all  present  in  the 
box;  the  witness  Steve  Homer  resumed  the  wit- 
ness stand,  and  the  Direct  Examination  by  Mr. 
Faulkner  was  continued  as  follows:) 

Q.  Mr.  Homer,  there  have  been — there  has  been 
some  testimony  here  about  a  check  that  was  issued 
to  you  for  $398.04  on  B.  M.  Behrends  Bank,  signed 
by  Robert  E.  Coughlin— "  Chilkoot  Feriy,  Robert  E. 
Coughlin."  I  will  ask  you  if  the  check  I  hand  you 
is  the  original  of  that  check? 

A.    Yes,  it  is.  [529] 

Q.  And  what  was  the  purpose  of  that  check? 
What  was  it  for? 
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A.  Tliis  check  was  for  the  payment  of  overtime 
tliat  was  due  nic  throui^h  tlie  entire  period  of  the 
summer. 

Q.     And  the  check  shows  the  date  it  was  issued? 

A.     It  does. 

Q.     The  original  check?  A.     It  does. 

Q.  And  does  it  show  wliat  happened  to  it — I 
mean,  with  reference  to  payment  through  the  Behr- 
ends  Bank  ? 

A.  There  is  a  notation  on  there  that — by  Mr. 
Dimn  who  is — I  don't  know  his  capacity;  he  is  an 
officer  in  the  bank — that  he  made  on  the  check,  when 
I  presented  it,  that  the  account  had  been  closed. 

Mr.  Faulkner:     You  have  seen  this? 

Mr.  Nesbett:     No;  I  haven't  seen  the  original. 

Q.  (By  Mr.  Faulkner)  :  Mr.  Homer,  the  check, 
you  say,  has  a  notation  by  Mr.  Dunn  of  B.  M. 
Behrends  Bank  that  the  account  was  closed  and  the 
'^balance  transferred  as  per  authorization."  Now, 
when  did  you  present  this  check  to  the  bank? 

A.  I  believe  it  was  about  the  26th  or  27th  of 
August. 

Q.  The  26th  or  27th  of  August.  And  that  is  the 
notation  the  bank  put  on  the  check  ?  A.     Yes. 

Mr.  Faulkner:  We  will  offer  this  check  in  evi- 
dence [530]  as  Defendant's  Exhibit. 

The  Court:     It  may  be  admitted. 

The  Clerk:     Defendant's  Exhibit  N. 

Mr.  Faulkner :  Now,  if  the  Court  please,  I  want 
to  ask  the  witness  another  question  about  some  other 
checks,  but  I  think  that  it  is  no  more  than  fair 
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that  we  should  take  this  up  with  the  Court  first 

and  state  the  purpose  of  it. 

The  Court:     Very  well. 

Mr.  Faulkner:  These  are  different  checks  from 
the  ones  I  had  before. 

(Whereupon,  respective  coimsel  and  the 
Court  reporter  approached  the  bench,  out  of 
the  hearing  of  the  jury,  and  the  following  oc- 
curred : ) 

Mr.  Faulkner:  The  defendant  offers  now 
through  this  witness  a  series  of  checks  issued  by 
him  as  agent  of  the  Chilkoot  Ferry,  dated  in  Au- 
gust, 1952,  payable  to  the  Chilkoot  Ferry,  on  the 
First  National  Bank  of  Juneau,  in  the  sum  of 
something  over  two  thousand  dollars,  which  did  not 
go  through  any  Chilkoot  Ferry  account  at  the  B. 
M.  Behrends  Bank. 

Now,  the  Court's  former  ruling  might  be  consid- 
ered to  cover  this,  but  I  offer  these  checks  at  this 
time  to  refute  the  statement  of  Mr.  Roden  that  they 
continued  to  operate  under  this  Chilkoot  Ferry  fund 
after  Mr.  Homer's  check  was  presented  at  the  bank 
and  refused  and  after  Neil  Moore  closed  the  ac- 
count. Mr.  Roden  said  they  continued.  [531] 

The  Court:  Can't  that  be  shown  without  the 
checks  ? 

Mr.  Faulkner :  These  checks  show  they  didn't  get 
into  B.  M.  Behrends  Bank  at  all. 

The  Court :  You  can  rebut  the  testimony  of  Mr. 
Roden  as  to  whether  the  ferry  w^as  operated  after 
this  date 
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Mr.  Faulkner:     He  said  it  was. 

The  Court:  These  can  he  offered  only  t'nr  llir 
pur])Ose  previously  indicated.  Attempting  to  sIkav 
Mr.  Coughlin  did  not  aeeount  for  all  money  turned 
over  to  him,  that  we  find  is  wholly  ii-relevant  here 
for  the  reason  that  nothing  w^as  suggested  in  the 
puhlication  on  which  the  suit  was  based,  regarding 
shortage  of  funds. 

Mr.  Faulkner:  These  are  offered,  in  addition  to 
the  reasons  for  which  I  attempted  to  offer  the  other 
checks,  to  refute  Mr.  Roden 's  statement  that  the 
ferry  fund  at  B.  M.  Behrends  Bank  was  continued 
and  not  closed  on  August  25,  1952. 

The  Court:  These  checks  can  have  no  bearing 
on  such  proof.  It  may  be  shown  without  the  intro- 
duction of  the  checks  in  August. 

Mr.  Faulkner:  One  witness  testifies  that  the  ac- 
coimt  was  closed,  and  another,  for  plaintiff,  testifies 
it  was  not. 

The  Court:  Closed  after  the  date  of  this  pub- 
lication. These  checks  are  previous  dates. 

Mr.  Faulkner:  No;  closed  before  a  month  be- 
fore, closed  a  month  before.  [532] 

The  Court:  Yes.  Excuse  me.  Supposed  to  be 
closed  on  instructions  from  Auditor  Moore  and 
John  Dimond;  but  it  w^as  surely  prior  to  August, 
1952. 

Mr.  Faulkner:  No.  It  was  August  25,  1952. 
Those  checks  show  they  were  cashed  September  4th, 
I  think,  on  the  back  of  it. 
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Mr.  Nesbett:  What  purpose  they  can  show,  I 
can't  conceive. 

Mr.  Faulkner :     To  contradict  Mr.  Roden  that 

The  Court:  I  can't  see  where  the  offer  of  the 
checks,  showing  they  were  paid  September  4th,  has 
anything  to  do  with  the  contradiction  of  Mr.  Ro- 
den's  testimony.  They  can  be  offered  only  on  the 
issue  of  whether  Mr.  Coughlin  had  a  shortage  of 
funds,  and  that  is  not  in  issue  here. 

Mr.  Faulkner :     We  take  exception,  Your  Honor. 

(Whereupon,  respective  counsel  and  the 
Court  reporter  withdrew  from  the  bench  and 
were  again  within  hearing  of  the  jury,  and  the 
trial  proceeded  as  follows:) 

Mr.  Faulkner:     I  think  that  is  all,  Mr.  Homer. 

Mr.  Kay:     May  we  have  just  a  moment? 

Mr.  Nesbett:     No  questions. 

The  Court:     That  will  be  all  then,  Mr.  Homer. 

(Witness  excused.) 

Mr.  Faulkner :  If  the  Court  please,  I  think  that 
concludes  our  testimony,  but  I  would  like  some  time 
to  confer  [533]  with  Mrs.  Monsen  regarding  the 
matter  that  the  Court  has  under  advisement.  That 
will  take  a  little  time  because  she  is  here  without 
any  records,  and  this  comes  on  suddenly,  and  she 
will  have  to  go  through  her — whatever  files  she  has, 
and  she  doesn't  have  any.  We  don't  have  a  copy 
of  the  contract  with  us.  Counsel  has. 

Mr.  Kay:     May  I  suggest  this,  your  Honor,  that 
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it  is  now  nearly  H  ::U);  we  could  lend  Mr.  Faulkner, 
and  be  glad  to  do  so,  our  coiiy  of  the  contract ;  and 
it  may  be  that  by  taking  this  liall'-liour  lor  three 
purposes — Mr.  Faulkner  to  coniVi-  with  Mis.  Mon- 
sen;  Your  Honor  to  consult  these  authorities;  and 
ourselves  to  consult  with  the  plaintiffs — that  we  may- 
shorten  rebuttal  to  a  very,  very  few  niiimtes,  and 
then  we  could  i)roceed  further  with  the  case  this  aft- 
ernoon ;  if  Your  Honor  would  care  to  take  that  into 
consideration  and  recess  now\ 

The  Court:  Well,  supposing,  if  we  get  a  half- 
hour  off  this  hour,  we  resume  at  1 :30. 

Mr.  Kay :     1 :30.  Very  good. 

The  Court :     Very  well. 

Mr.  Faulkner:  Your  Honor,  I  have  never  seen 
this  contract,  and  I  am  grateful  to  counsel  for  lend- 
ing it  to  me.  I  wasn't  here  when  it  was  drawn  and 
I  don't  know  anything  about  it,  and  so  we  would 
have  to  go  over  it  and  get  what  we  can  from  that 
;  and  from  Mrs.  Monsen  personally. 

The  Court:  Well,  we  have  just  stated  we  will  re- 
i  cess  [534]  the  case  then  until  1 :30. 

Mr.  Faulkner :     I  am  sorry  I  had  to  ask  for  that. 

The  Court:  That  is  perfectly  all  light,  if  you 
t  need  the  time. 

(Whereupon,  the  trial  was  recessed  until 
1:30  o'clock  p.m.,  November  18,  1955,  and  re- 
sumed as  per  recess,  with  all  j^arties  present 
as  heretofore  and  in  the  absence  of  the  .jury 
from  the  courtroom;  whereupon  the  trial  pro- 
ceeded as  follows:) 
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The  Court:  During  the  noon  recess  the  Court 
has  had  an  opportunity  to  go  into  this  question  that 
was  raised  with  regard  to  the  proof  of  the  financial 
status  of  the  defendant. 

I  do  find  that  there  is  apparently  ample  author- 
ity, that  is,  gi*eat  weight  of  authority,  sustaining 
such  proposition,  that  is,  only  in  the  case  where 
there  is  the  element  of  punitive  damages,  and  it 
seems  to  be  held  in  a  great  many  decisions,  state 
courts  and  United  States  Courts  as  well,  that  the 
defendant's  financial  condition  is  a  proper  consider- 
ation for  the  jury  in  awarding  punitive  damages  in 
an  action  for  libel  and  slander  and  that  the  plain- 
tiff may  introduce  evidence  to  aid  the  jury  in  deter- 
mining the  defendant's  financial  status.  The  anno- 
tations in  34  A.L.R.,  beginning  at  Page  8,  fully  sup- 
port the  doctiine. 

In  the  case  in  which  my  attention  was  directed    . 
to  the  Supreme  Court  of  California,  184  Pacific  672, 
the  question  does  not  appear  to  have  been  directly 
raised  except  on  a  [535]  motion  for  new  trial,  but 
the  plaintiff  there  was  pei-mitted  to  testify  as  to 
the  value  of  the  defendant's  property,  which  he  said 
was  worth  over  two  million  dollars,  and  then  the 
Supreme  Court  considered  the  question  of  whether 
that  testimony  may  have  resulted  in  an  excessive 
verdict  because  of  passion  or  prejudice  and  held  . 
that  it  did  not  and  denied  the  motion  for  new  trial.  I 
Apparently  the  testimony  was  admitted  without  ob-^| 
jection. 
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In  the  case  of  Wasliiiipjton  Gas  and  Litrlit  Co.  v. 
Lansdon,  172  IT.  S.  534,  the  SuprcMiic  Ccui-f  at  least 
strongly  indicates  the  rule  as  bein^-  applicable  but 
holds  that,  if  the  evidence  of  wealth  of  mic  defend- 
ant in  a  libel  case  would  be  admissible  against  the 
defendant  corporation  alone  for  the  purpose  of 
enablino'  the  jury  to  calculate  exem])lary  daniaires, 
such  would  be  inadmissible  as  against  other  defend- 
ants who  were  also  joined,  and  they  make  that  dis- 
tinction. I  find  also  some  distinction  is  made  as  to 
the  degree  of  proof.  Some  decisions  hold  that  repu- 
tation of  financial  circumstances  is  proper  or  in 
some  cases  sufficient.  I  don't  think  that  is  the  proper 
i-ule,  and,  even  though  it  may  be  the  majority  rule, 
I  think  the  better  rule  is  that  proof  should  be  lim- 
ited to  actual  means.  I  also  find,  however,  that  such 
proof  should  be  general  only  and  that  the  Court 
and  the  jury  should  not  be  entitled  to  try  any  col- 
lateral issue  with  regard  to  such  wealth. 

In  view  of  that  fact,  I  doubt  whether  the  con- 
tract [536]  may  be  admitted  in  evidence.  I  also 
doubt  whether  there  may  be  a  question  of  privilege 
as  to  the  contract,  because  it  would  involve  a  col- 
lateral issue,  and  I  think  the  questions  put  to  Mrs. 
Monsen  as  to  the  value  of  the  property  appear  to  be 
fair  and  proper  in  the  case  of  punitive  damages. 
Actually,  however,  I  believe  that  such  evidence 
would  be — well,  if  it  is  prejudicial  at  all,  it  would 
be  against  the  plaintiffs  rather  than  the  defendant. 

Mr,  Faulkner :  If  the  Court  please,  we  will  take 
exception  to  Your  Honor's  ruling  admitting  the  evi- 
dence, but  in  admitting  it  it  vdll  be  necessary  for 
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Mrs.  Monsen  to  testify  to  the  sale  price,  to  the 
debts  assumed,  to  the  debts  paid  out  of  the  portion 
that  she  received,  and  the  balance  due.  Now,  that 
is  the  way  I  should  think  you  would  have  to  arrive 
at  it. 

The  Court:     Well,  I  presume  so. 

Mr.  Faulkner:  We  will  have  to  go  into  that. 
She  couldn't  say  just  offhand  what  it  is  worth  with- 
out giving  the  Court  and  the  jury  the  figures,  and 
she  could  be  cross-examined  on  that. 

The  Court:  I  presume  so.  If  reference  to  the 
contract  is  necessary  for  Mrs.  Monsen  to  give  that 
information,  then  it  may  be  referred  to,  but  I  still 
doubt  whether  the  contract  itself  should  be  in  evi- 
dence, so,  if  you  do  that,  we  simply  confuse  the 
jury  on  some  collateral  issue,  which  we  are  trying 
desperately  to  avoid.  [537] 

Mr.  Nesbett :  Your  Honor,  I  gave  Mr.  Faulkner 
a  copy  of  the  contract  which  I  got  from  the  U.  S. 
Commissioner  in  Juneau  on  certification,  and  I  will 
stipulate  with  him  that  the  only  question  that  may 
be  put  and  the  only  answer  that  need  be  given  is 
that  the  Empire  Printing  Corporation  was  sold  for 
a  net 

Mr.  Kay :     The  assets. 

Mr.  Nesbett:     the  assets  of  the  Corporation 

w^ere  sold  for  a  net  approximately  $175,000.00  after 
considering  the  debts  assumed  by  the  purchaser,  and 
that  is  all  set  out  in  the  contract  which  I  have 
here,  if  Your  Honor  would  like  to  go  over  it. 

Mr.    Faulkner:     No,    we    can't    do    that.    You] 
Honor,  because  that  w^as  sold  subject  to  a  greal 
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many  other  debts  which  came  out  of  $175,000.00  We 
couldn't  very  well  admit  anytliinjj:  likr  llial.  We 
went  over  tlic  contract  at  noon  because  we  didn't 
have  any  copy  here,  and  I  see  that  T  signed  it  as 
secretary  at  that  time,  but  I  had  notliing  to  do  with 
drawing  it  and  didn't  know  its  contents  at  all,  and 
then  we  telephoned  to  Juneau  to  verify  some  of 
these  figures  with  the  accountant,  Ehrendreich,  and 
we  have  got  the  figures  here  all  right,  but  we  don't 
want  to  have  the  jury  misled  by  what  ha})pened. 
We  want  to  tell  the  jury  what  the  sale  price  was, 
how  much  was  paid  on  that  sale  price  and  what  be- 
came of  that ;  that  was  used  to  pay  debts — it  wasn  't 
distributed — and  for  the  taxes ;  and  [538]  then  how 
much  indebtedness  the  i^urchaser  assumed  out  of 
the  sale  price;  and  then  that  will  give  you  what 
is  remaining. 

Mr.  Kay:  Well,  what  is  the  net?  Maybe  we  can 
just  ask  that  question. 

Mr.  Faulkner:  No;  I  don't  want  to  do  that  be- 
cause I  think  that  would  be  misleading.  The 
net 

Mr.  Kay:  What  would  be  misleading  about  the 
net? 

Mr.  Faulkner:  The  payments  of  the  remainder, 
which  would  be  the  net,  are  scattered  over  a  period 
of  ten  or  twelve  years  in  payments,  and  there  is 
nothing  due,  as  I  understand  it,  until  1956 — I  mean 
— yes,  November,  1956,  on  the  purchase  price.  And 
I  think  Mrs.  Monsen  had  better — it  will  only  take 
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a  few  minutes;  she  has  the  figures  here — just  what 
the  sale  price  was,  how  much  was  paid  and  what  was 
done  with  that,  and  how  much  indebtedness  was  as- 
sumed, and  then  what  there  is  left  and  how  that  is 
payable.  She  hasn't  got  it  in  her  pocket.  It  is  com- 
ing in  over  a  long  period  of  years. 

The  Court:  Then  the  testimony  will  be  limited, 
as  briefly  as  possible,  to  that  necessary  to  explain 
that. 

Mr.  Faulkner:  Yes.  She  has  made  notes  and 
verified  it  over  the  telephone. 

The  Court:  Well,  that,  I  expect,  will  need  to 
be  done  if  you  are  unable  to  stipulate  as  to  that 
matter. 

Call  in  the  jury,  please. 

(Whereupon,  the  jury  returned  and  all  took 
their  [539]  places  in  the  jury  box.) 

The  Court:  On  the  matter  on  which  the  Court 
reserved  decision  as  to  the  objection  raised  to  the 
question  put  to  Mrs.  Monsen  concerning  the  sale 
price  of  the  assets  of  the  Empire  Printing  Com- 
pany, the  Court  finds  upon  a  careful  review  of  the 
authorities  on  the  question  that  such  evidence  is  ad- 
missible relating  only  to  the  matter  of  punitive  dam- 
ages; that  is,  if  the  jury  in  such  a  case  finds  that 
punitive  damages  may  be  assessed  in  accordance 
with  the  instruction  of  the  Court,  they  may  be 
guided  in  arriving  at  the  amount  of  such  damages 
in  part  by  the  financial  circumstances.  What  is  pu- 
nitive damages  will  be  fully  explained  to  the  jury. 


Ilenrii  lioden,  et  al.  623 

With  tliat  ill  iiiiiid,  ilio  objection  riindc  lo  llir  (pics- 
tioH  is  now  overruled,  so  Hint  you  may  llicn  iccall 
tlio  witness.  You  may  as  well  j-ccall,  it  y(.u  wish,  on 
further  cross-examination,  or  recall  <.n  ivhuttal. 

Mr.  Faulkner:  Do  you  want  to  recall  her  on 
cross-examination  ? 

Mr.  Nesbett:     Yes.  Your  Honor,  pardon  me. 

HELEN  M0N8EN 

recalled  as  a  witness  on  behalf  of  the  defendant, 
having  previously  been  duly  sworn,  testified  as  fol- 
lows: 

Cross-Examination 

By  Mr.  Nesbett : 

Q.  Mrs.  Monsen,  I  believe  you  testified  previ- 
ously, did  you  [540]  not,  that  the  assets  of  the  Em- 
pire Printing  Corporation  had  been  sold  to  Mr. 
Allen?  A.     Yes. 

Q.  Do  you  recall  the  date  on  which  that  sale 
was  made  ? 

A.  The  sale  was  made  June  1st.  I  don't  know 
what  the  date  of  the  contract  is. 

Q.  And  can  you  state  to  the  Court  and  the  jury 
the  total  sales  price  of  the  Empire  Printing  Corpo- 
ration, Mrs.  Monsen,  in  that  sale  ? 

A.     Yes.  Can  I  go  ahead  and  give  the  whole 

Q.     Just  answer  the  question  please. 

A.     Pardon  me. 

Mr.  Faulkner :     I  think  Mrs.  Monsen  ou^^ht  to  be 
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permitted  to  refresh  her  memory  from  the  notes  she 

made  during  the  recess.  That  was  the  purpose  of  it. 

The  Court:  Well,  the  question  was  purely  as  to 
the  total  sales  price.  If  you  need  to  refer 

A.  The  total  sales  price  was  $235,000.00,  and  Mr. 
— we  assumed  all  of  the 

Q.  Well,  Mr.  Faulkner  will  be  able  to  question 
you  too.  Now,  Mrs.  Monsen,  it  is  true,  is  it  not, 
that  that  sales  price  of  $235,000.00  excluded  from 
the  sale  cash  which  the  corporation  had  on  hand 
at  the  time  and  all  securities,  stocks  and  bonds  is- 
sued by  any  corporation,  all  land  owned  by  the  cor- 
poration outside  of  Juneau,  a  Chevrolet  [541]  auto- 
mobile, and  cash  advances  made  to  employees,  and 
the  corporate  books,  did  it  not? 

A.     Yes.  May  I  ask  a  question? 

Q.  No.  Mr.  Faulkner  will  examine  you.  And 
what  land,  Mrs.  Monsen,  did  the  corporation  own 
outside  of  Juneau  at  the  time  of  the  sale,  which  was 
excluded  ? 

A.    A  lot  near  Salmon  Creek. 


Q 

A 

Q 

A 

Q 

A 


Do  you  know  the  size  of  that  lot  ? 

Well,  I  don't  know\  I  think  it  is  fifty  feet. 

And  are  there  any  buildings  on  the  lot? 

No. 

Is  it  near  the  roadhouse  or 


No.  It  is  just  a  small  lot  in,  I  think  they  caU  ] 
it,  the  Woodford  Addition.  Mr.  Metcalf  could  prob-  I 
ably  tell  you  that. 

Q.     Do  you  know  how  much  cash  the  corporation  i 
had  on  hand  at  the  time  of  the  sale  ? 
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A.     T  do  not. 

Q.     Do  you  know  approximately? 

A.     No,  I  don't. 

Q.  And  can  you  state  «>-enerally  what  securities, 
stocks  and  bonds  were  issued  by  the  ('or])()rati()ii  that 
were  on  hand  and  excluded? 

A.  Yes.  We  had  $250.00  in  the  Pelican  Corpo- 
ration, of  which  Mr.  Roden,  T  believe,  is  chairman 
of  the  board.  Is  that  [542]  it,  Mr.  Roden? 

Mr.  Faullvner:     What  corporation? 

A.  Pelican.  And  $2,500.00  in  the  Community 
Building". 

Q.  (By  Mr.  Nesbett) :  What  was  the  value  of 
the  Chevrolet  that  was  excluded;  do  you  know? 

A.     $900.00,  I  believe. 
"    Q.     Were  there  any — do  you  know  the  amount  of 

cash  advances  that  had  been  made  to  employees  ? 
P   A.     No.  We  had  to  mark  those  off  the  books.  They 
were  employees  to  whom  we  had  loaned  money. 

Mr.  Nesbett:     That  is  all. 

t 

Redirect  Examination 

By  Mr.  Faulkner: 

Q.  Mrs.  Monsen,  in  this  sale  price  of  $235,000.00 
what  of  the  indebtedness  of  the  Empire  Printing 
j'  Company  was  assumed  by  the  purchaser  to  be  paid 
'  out  of  that  sum? 

A.     We  owed  the  bank 

Q.     Well,  just  the  total? 

A.     The  total  sum  is  $59,528.00. 
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Mr.  Kay:     Fifty-nine  thousand  and 

A.    And  five  hundred  and  twenty-nine  dollars. 

Q.  (By  Mr.  Faulkner) :  And  that  left  a  then 
balance,  taking  that  from  $235,000.00,  of  $175,- 
471.00?  Is  that  right?  A.    Yes,  sir.  [543] 

Q.  Now,  of  that  amount  how  much  was  paid 
down  at  the  time  of  the  contract? 

A.     $50,000.00. 

Q.     And  that  would  leave  then  how  much? 

A.     $125,471.00. 

Q.  And  now,  of  the  fifty  thousand  what — ^how 
was  that  disposed  of,  the  amount  that  was  paid 
down? 

A.  Over  $30,000.00  went  to  taxes.  Federal  and 
Territorial  taxes,  and  they  have  not  all  been  paid 
as  yet,  and  about  $10,000.00  to  accounts  payable, 
because  Mr. — is  that  all  right? 

Mr.  Kay:     Certainly. 

A.  Mr.  Allen — the  payments  were  cut  off  as  of 
June  1st,  and  he  had  our  accounts  receivable,  and 
we  had  the  accounts  payable,  and  the  money  we  had 
on  hand  did  not  cover  all  of  the  accounts  payable. 

Q.  And  you  had  then  a  liability  of  ten  thousand, 
you  say? 

A.  About  ten  thousand;  that  would  have  to  be 
approximate  because — I  don't  know;  and  a  cancella- 
tion of  King  Features  Service,  which  cost  us  $600.00 ; 
and  our — we  just  made  Mr.  Ehrendreich  one  pay- 
ment, I  believe,  of  about  three  hundred  and  seventy- 
five,  but  that  is  only  a  guess;  I  don't  know.  Mr. 
Banfield  had  a  fee  of  about  $700.00;  that  is  also  an 
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approximate.  Then  we  witliheld  the  expenses  of 
witnesses  and  attorney's  fees  for  this  case  of  $5,- 
000.00.  [544] 

Q.     That  is  yoin-  expenses?  A.     Yes. 

Q.     And  what  does  that  total? 

A.     $47,275.00. 

Q.  That  leaves  of  the  fifty  thousand  i)aid  how 
much?  A.     $2,725.00. 

Q.  Now,  then  you  still  have  due,  you  said,  $175,- 
481.00.  How  was  that  payable? 

A.  There  is  no  pajTnent  on  the  principal  until 
November  1,  1956.  That  is  sixteen  months  after  the 
contract.  During  that  sixteen  months  interest  at  5%' 
is  paid,  and  that  totals  $523.00  a  month,  and  that  is 
divided  between  my  sister  and  myself  so  that  I 
think  she  has  about  $154.00  a  month  and  my  income 
is  $369.00  a  month.  November  1,  1956,  Mr.  Allen 
will  start  paying  the  remainder  over  a  period  of 
thirteen  years  in  144  payments  at  $700.00  a  month. 

Q.     Beginning  when,  did  you  say? 

A.     November  1,  1956. 

Mr.  Nesbett:     Is  that  plus  interest? 

A.     I  think  there  is  interest  on  that,  too. 

Mr.  Nesbett:     5%? 

A.     5%  ;  and  a  decreasing  interest. 

Q.  (By  Mr.  Faulkner)  :  Decreasing  as  the  pay- 
ments are  made? 

A.  Yes.  And  the  balance  is  due  of  $24,671.00  on 
November  1,  [545]  1968. 

Q.     1968.  And  then  on  June  1st  Mr.  Allen  took 
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over  this  property?  A.     Yes;  he  took  over. 

Q.  And  has  it  now.  Now,  you  say — Mr.  Nesbett 
asked  you  about  what  you  had  in  the  bank,  and  you 
said  you  didn't  know.  I  will  ask  if  at  the  time  of  the 
sale  you  owed  the  bank  in  Juneau,  one  of  them — I 
don't  know  which  one — some  money? 

A.  We  owed  the  First  National  Bank  $36,000.00. 
We  were  paying  off  at  $500.00  a  month,  and  Mr. 
Allen  assumed  that. 

Q.     That  was  part  of  the  fifty-nine  thousand? 

A.     Yes,  sir. 

Q.     That  he  deducted  from  the  purchase  price  ? 

A.     Yes. 

Q.  Now,  then  you  said  you  had  liabilities  of  ap- 
proximately $10,000.00.  Does  that  mean  $10,000.00 
over  and  above  any  cash  you  might  have  had  in 
the  First  National  Bank? 

A.     Yes.  That  is  an  approximate  figure. 

Q.    Do  you  think  it  is  more  or  less? 

A.  I  think  it  is  probably  more  than  that.  We  had 
— I  wish  I  were  prepared. 

Q.  Well,  that  would  be  after  deducting  your  i 
bank  account — that  is  what  I  am  talking  about —  ^ 
whatever  bank  account  you  had?  [546] 

A.     Yes. 

Mr.  Faulkner:     I  think  that  is  all. 

The  Court:  Very  well  then,  Mrs.  Monsen — do 
you  have  further  questions  (addressing  plaintiffs' 
counsel)  ? 

Mr.  Nesbett:  Your  Honor,  I  may  have  a  ques- 
tion. Will  you  pardon  us  just  a  moment? 
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Recross-Examination 
By  Mr.  Nesbett: 

Q.  Mrs.  Monsen,  there  is  a  balance  due  now,  or 
as  of  June  1st,  on  that  sale  of  one  hundred  twenty- 
five  thousand  four  hundred  some-odd  dollars;  isn't 
there?  A.     Yes. 

Q.  And  you  realized  $2,725.00  out  of  the  down 
payment  ? 

A.  That  was  only  an  approximation;  I  don't 
know. 

Mr.  Nesbett:     That  is  all. 

Mr.  Faulkner:     Just  a  minute. 

Redirect  Examination 
By  Mr.  Faulkner: 

Q.  ^'Ir.  Nesbett  said  was  due  on  June  1st.  I  think 
you  better  clarify  that.  That  is  due 

Mr.  Nesbett:     As  of  June  1st. 

Q.  (By  Mr.  Faulkner)  :  And  that  is  due  on  the 
dates  you  gave  ? 

A.  Yes.  It  is  payable  over  a  period  of  thirteen 
years,  I  [547]  believe. 

Mr.  Faulkner:     That  is  all. 

Mr.  Nesbett:     That  is  all. 

The  Court :     That  is  all,  Mrs.  Monsen. 

(Witness  excused.) 
Mr.  Faulkner:     Now,  if  the  Court  please,  I  am 
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going  to  call  Mr.  Leivers,  the  Clerk  of  tlie  Court, 
for  one  or  two  questions. 

The  Court:  I  can  swear  you,  I  think,  Mr. 
Leivers. 

J.  W.  LEIVERS 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Faulkner: 

Q.  Mr.  Leivers,  you  are  the  Clerk  of  this  Court. 
How  long  have  you  lived  in  Alaska  ? 

A.     Since  1908. 

Q.     And  where?  A.     Juneau  and  Douglas. 

Q.  And  during  that  time — that  would  be  some 
46-47  years — ^have  you  known  H.  L.  Faulkner,  at- 
torney for  the  defendant  in  this  case? 

A.  Yes.  I  believe  I  knew  you,  not  intimately, 
back  when  you  were  U.  S.  Marshal  around  '13  or 
'14,  somewhere  along  in  there.  [548] 

Q.  And  since  then  have  you  known  me  quite  well 
since  you  have  lived  in  Juneau? 

A.  Yes ;  I  guess  I  can  say  that  I  have  become  in- 
timately acquainted  with  you  since  I  came  into  the 
Office  of  the  Clerk  of  the  Court  in  1929. 

Q.  And  have  you  been  associated  with  me  in 
various  capacities  up  there,  such  as  lodge  work  and 
church  work?  A.     Yes,  sir. 

Q.  And  of  course  in  your  daily  work  as  Clerk 
of  the  Court  and  as  Deputy  Clerk  before  you  were, 
appointed  Clerk?  A.     Yes,  sir. 
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Q.  And  that  extends  how  far  l)aek,  your  sci-vice 
in  the  Clerk's  Office? 

A.     Back  to  1929;  March,  1929. 

Q.  And  in  that  time  and  that  acquaintance  have 
you  ever  at  any  time  or  place  heard  TT.  L.  Faulkner 
use  profane  language? 

A.     No,  sir;  I  have  not. 

Mr.  Faulkner:     That  is  all. 

Mr.  Kay:     No  questions. 

Mr.  Faulkner :  I  think  the  defendant  rests,  your 
Honor. 

The  Court:     Any  rebuttal? 

Mr.  Kay:  We  will  call  Governor  Gruening  for 
just  a  few  questions.  [549] 

Plaintiffs'  Rebuttal 

ERNEST  GRUENING 
called  as  a  witness  on  behalf  of  the  plaintiffs,  hav- 
ing previously  been  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Kay: 

Q.     Governor  Gruening,  there  have  been  just  a 

few  things  which  have  come  up  in  the  defense  which 

I  think  we  ought  to  try  to  clear  up  a  little  bit.  The  de- 

]  f  ense  have  raised  several  examples  in  which  they  said 

(that — which  they  gave  as  examples  of  their  honest 

( differences  of  opinion  with  you  on  matters  of  public 

[affairs.  For  example,  one  of  the  witnesses  for  the 

defendant  testified  that  it  was,  one  of  the  items  in 
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which  she  opposed  you,  was  that  she  believed  that 
you  were  intellectually  dishonest  on  statehood,  on 
your  support  of  statehood.  Is  that  a  fact,  Governor 
Gruening  ? 

A.  Well,  I  don't  know  how  I  can  do  more  than 
state  most  emphatically  that  I  fervently  and  firmly 
believe  in  statehood  for  Alaska,  that  I  have  for 
many  years,  that  I  have  written  many  articles  on  the 
subject,  that  last  year  I  published  a  book  called 
"The  State  of  Alaska,"  which  gives  a  long  list  of 
reasons,  gives  the  whole  history  of  the  statehood , 
movement,  and  the  reasons  for  it,  and  it  is  one  of 
the  causes  I  believe  in  most  profoimdly  as  essential 
to  the  future  development  of  our  Territory. 

Q.  Can  you  think  of  any  reason.  Governor,  any 
foundation,  [550]  for  anyone  to  believe  that  your 
position  in  that  regard  was  intellectually  dishonest  ? 

A.  Not  if  they  were  at  all  acquainted  with  the 
facts  and  had  known  how  consistently  I  had  sup- 
ported statehood  on  every  possible  occasion,  pub- 
licly, privately,  in  the  States,  throughout  the  Ter- 
ritory, on  the  platform,  in  my  writings,  and  every- 
where. 

Q.  Now,  other  examples,  I  believe  that  two  other 
examples  were  mentioned.  Governor  Gruening.  One 
was  a  difference  of  opinion  or  differences  of  position 
between  the  publishers  of  the  Empire  and  yourself 
with  reference  to  the  Senate  investigation  into  the 
Union  Bank  in  1947,  and  the  other  a  difference  of 
opinion  between  the  publishers  and  yourself  on  the 
matter  of  the  construction  of  the  Palmer  Airport. 
In  presenting  the  examples  which  you  gave  of  what 
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you  termed  a  campaign  against  you  by  the  Empire, 
was  your  testimony  tended,    1    mean,    inlcndcd   to 
inii)ly  that  you  objected  to  the  riglil  of  tlie  Knijure 
in  any  way  to  disagi*ee  with  you? 

A.  Certainly  not.  It  is  the  fmiction  of  a  paper 
to  express  itself  editorially  on  public  questions,  and 
it  has  a  perfect  right,  even  the  duty,  to  disagTee 

•  with  public  officials  when  it  so  felt.  What  I  did  con- 
I  sider  most  unfair  was  the  character  of  the  abuse, 
I  the  abusive  terms  which  they  applied  to  me,  the 

•  sneering,  slandering  [551]  epitaphs,  and  the  fact 
I  that  they  disagreed  with  me  not  merely  on  the  few 
I  things  mentioned  but  on  practically  everything.  Ap- 
I  parently,  I  couldn't  do  anything  right  as  far  as  the 
I  Empire  was  concerned. 

Q.  You  mean  to  say  they  disagreed  with  you  on 
everything.  Then  I  take  it  that  your  opposition  or 

\  your  displeasure  over  that  was  not  a  thing  of  their 
right  to  disagi^ee  with  you  in  any  way  but  only  on 
the  mamier  of  its  expression? 
A.    Absolutely.  I  have  been  a  newspaper  editor 

;  myself  of  various  newspapers,  and  I  have  frequently 

idisagTeed  with  public  officials,  but  I  would  state  those 
in  moderate  language,  trying  to  have  the  facts  and 
the  logic  convey  the  basis  of  my  criticism.  T  never 

I  applied  epitaphs  to  the  people  I  was  criticizing. 

Q.  Governor  Gruening,  I  will  show  you — these 
are  editorials  which  were  shown  to  Mrs.  Monsen 
this  mommg  but  which  she  was  unable  to  identify ; 
I  will  just  offer  the  first  one,  labeled  ''The  Retui-n 
of  'Alibi  Ernie.'" 
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A.    Well,  this  is  an  example  of  what  I  mean. 

Q.  Is  that  an  editorial  printed  in  the  Alaska 
Daily  Empire  on  the  date  it  bears? 

A.     On  March  15,  1952;  yes. 

Q.  And  I  will  show  you  an  editorial  entitled 
"The  Aiiful  Dodger,"  Wednesday,  July  9,  1952, 
and  ask  you  if  that  is  an  editorial  which  appeared 
in  the  Alaska  Daily  Empire  on  [552]  the  date  it 
bears  ? 

A.  Yes.  This  is  entitled  ''The  Artful  Dodger" 
and  begins  by  saying  "Agile  Ernie,  the  artful 
dodger,  again" 

Mr.  Kay:  Now,  I  will  offer  them  in  e^^dence — 
mthout  objection. 

The  Court :     They  may  be  admitted. 

The  Clerk:  These  will  be  Nos.  13  and  14  in  the 
order  the}^  were  presented. 

Q.  (By  Mr.  Kay)  :  The  only  other  item  that  I 
can  recall.  Governor,  is  that  you  were  also  criticized, 
or  an  implication  was  made  that  the  Empire  was 
fair  to  you  by  not  publishing  or  not  commenting  edi- 
torially on  the  fact  that  you  were  absent  from  Alaska 
at  the  time  of  a  steamship  strike — I  don't  recall  the 
date  of  the  strike — you  as  well  as  a  number  of 
others.  Will  you  comment  on  that,  sir  ? 

A.  Well,  I  was  on  frequent  occasion  absent  from 
Alaska.  Part  of  my  duty  was  to  go  to  Washington. 
I  was  frequently  summoned  to  Washington  by  Fed- 
eral officials,  by  Congi-essional  committees,  to  ap- 
pear at  hearings,  to  appear  before  boards,  and,  since 
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we  have  onl}^  a  voteless  delegate  from  Alaska,  he 
more  than  welcomed  the  assistance  of  someone  else 
to  come  down  there  and  testify  in  hehalf  of  certain 
measures,  and  those  visits  were  on  official  busi- 
ness, and  they  were  for  the  benefit  of  the  Territory. 

Q.  Did  you,  as  a  matter  of  fact,  take  as  active 
a  part  as  [553]  you  could  in  the  settlement  of  that 
particular  strike? 

A.  I  took  an  active  part  in  attempting  to  settle 
practically  every  strike  that  occurred,  l)ut  in 
any  event,  if  I  had  not  been  here  in  Juneau 
physically,  the  Acting  Governor  was  always  there. 
My  office  did  not  cease  to  function  because  I  hap- 
])ended  not  to  be  in  Juneau  at  any  particular  time. 

Q.  The  Secretary  of  Alaska,  the  Acting  Gover- 
nor, was  here  and  discharging  your  duties  in  your 
absence  from  the  Territory  ?  A.     Yes. 

Q.  The  editorial  of  March  15,  1952,  I  am  not 
going  to  read  all  of  it  by  any  mamier  of  means,  but 
it  will  be  available  to  the  jury.  It  is  offered,  again, 
as  an  illustration  only.  It  is  entitled  ''The  Return 
of  'Alibi  Ernie,'  "  "  'Alibi  Ernie'  "  being  in  quotes. 

"On  his  return  from  Washington,  Alaska's  part- 
time  governor  was  ready  with  the  usual  alibis  for 
the  latest  failure  of  the  statehood  bill. 

"As  usual,  the  alibis  are  specious  and  backed 
by  the  usual  phony  statistics." 

The  editorial  of  Wednesday,  July  9,  1952,  is  en- 
titled "The  Artful  Dodger."  It  begins:  "Agile 
Ernie,  the  artful  dodger,  again  managed  to  side- 
step  comment   on   the   notorious   Palmer   Airport 
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deal."  And  concludes:  ''We  hope,  however,  that  the 
people  of  Alaska  will  read  and  remember.  [554] 
We  hope  that  they  will  become  aware  of  the  rot- 
teim^ess  of  the  Gruening  administration  and  take 
positive  steps  to  put  Alaska's  house  in  order.  The 
October  elections  offer  a  fine  beginning." 

Who  was  the  ''Artful  Dodger"? 

A.  The  "Artful  Dodger"  was  a  well-known 
character  in  a  classic  novel  by  Dickens  called 
"Oliver  Twist."  He  was  a  pickpocket.  He  was  a 
thief.  He  was  a  member  of  "Fagan's  Gang,  who 
was  pictured  in  this  book  "Oliver  Twist"  as  going 
out  and  picking  people's  pockets  and  trying  to  teach 
Oliver  Twist,  who  had  been  conscripted  into  this 
gang,  to  do  the  same  thing. 

Mr.  Kay:     No  further  questions. 

Cross-Examination 
By  Mr.  Faulkner: 

Q.  Governor,  you  heard  Mrs.  Monsen's  deposi- 
tion regarding  your  attitude  on  statehood,  which 
you  just  mentioned,  I  believe,  where  you  just  re- 
ferred to  the  fact  that  she  said  your  attitude  on 
statehood  was  intellectually  dishonest?  You  heard 
the  deposition  read? 

A.     Well,  I  remember  that  statement. 

Q.  Do  you  remember  that  is  where  you  got  it, 
from  listening  to  the  deposition? 

A.     I  don't  remember  where  it  was  made.  [555] 

Q.     It  was  either  from  her  deposition  or  her  testi- 
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niony?  A.     Will  you  refresh  my  memory? 

Q.  Well,  I  tliink  it  was  in  the  deposition,  Goven- 
nor.  A.     She  stated  it  in  the  deposition? 

Q.  Yes.  Well,  what  1  was  ^oin^  to  ask  you  was, 
don't  you  recall  that  she  said  she  was  re])eatin^ 
hearsay  that  Colonel  Olson  and  Mr.  Rasmusson  said 
when  she  used  that  lan^iage? 

A.  That  Colonel  Olson  and  Mr.  Rasmusson  said 
so? 

Q.     Yes.  A.     About  me? 

Q.  Yes.  That  is  what  her  deposition  was,  not 
her  direct  accusation,  but  she  was  repeating  theirs. 
Do  you  recall  that  in  the  deposition? 

A.     Which  Mr.  Rasmusson  was  that  ? 

Q.     The  senior  Rasmusson. 

A.    Who  is  now  dead? 

Q.     Yes. 

A.  I  doubt  very  much  if  he  ever  made  any  such 
statement.  He  was  an  honorable  man. 

Q.  But  that  isn't  the  question,  Governor.  Do  you 
recall  that,  when  she  said  that  in  the  deposition,  she 
was  quoting  them.  Colonel  Olson  and  Mr.  Rasmus- 
son ;  she  said  she  was  quoting  them  ? 

A.    Well,  then  she  doesn't  believe  it  herself? 

Q.  I  don't  know.  She  didn't  say  so.  Now,  Gov- 
ernor, during  [556]  the  incident  of  that  steamship 
strike  in  1952 — I  think  you  maybe  misunderstood 
that — there  wasn't  any  charge  made  against  you  par- 
ticularly for  being  out  of  the  Territory  at  that  time, 
was  there? 
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A  Well,  I  don't  know  just  what  the  charge,  that 
the  defendant  makes,  is.  Something  was  said. 

Q.  It  wasn't  a  charge  at  all,  Governor.  It  was 
testimony  that  six  or  seven  important  officials  were 
absent  from  the  Territory  at  that  time.  It  was  jjiist 
a  statement  of  fact  A.    That  might  well  be. 

Q.  Yes.  So  there  was  no  charge  of  your  wrong- 
doing there  so  far  as  wrongdoing  is  concerned,  was 
there? 

A.    Well,  I  think  it  was  assmned  that,  as  lone    - 
the  defendant  bi'onght  it  up,  that  it  must  be  in 
nature  of  a  criticism. 

Q.     Well,  yes,  you  assumed  that,  but  they  wer«n' 
all  ui  the  nature  of  criticism. 

A.    Well,  all  right 

Q.  What  I  wjis  trying  to  get  at,  Governor,  and  I 
think  the  testimony  shows  that  all  of  these  officials 
were  out  of  the  Territory  at  the  time  of  the  strike 
and  the  Chamber  of  Commeree  bad  to  advanct^ 
money  to  hire  a  lawyer  in  Seattle  to  represent 
interest  of  the  Territory,  wMch  might  not  have 
neeessary  if  all  of  these  officials  [557]  or  some 
them  had  bc*en  here, 

A.    Well,  you  realiie,  dont  you,  that  the  Attoi 
ney  General  is  an  elected  official  aud  is  not  r<espoi 
sible  to  the  Governor,  He  is  only  inesponsible  to 
people,  and,  therefore,  he  beii^  the  official 
would  tiike  charge  of  that,  I  have  no  responsibilit 
for  hinj. 

Q      rhat  is  true,  Oxn  en\or,  and  what  I  waiitkxi 
clear  up  in  ytuir  mind  is,  you  understand  the 
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niony  didn't  accuse  yon  of  havinj:  ni\y   n^siH>n&i- 

bility A.     I  am  happy  to  hoar  that, 

Q.     in  that  ivsinvt.  It  was  just  sin\ply  the 

fact  that — all  the  testimony  shows  is  tlie  fact  that 

many  officials  wen^  out  of  the  Territory  at  the 

iinie.  That  is  all.  You  understand  that,  «lon't  you  f 

A.     Yes. 

Mr.  Faulkner:     1  think  that  is  all.  Your  Honor. 

rhe  Court:     That  is  all  then,  (^nernor. 

(Witness  excustni.) 

HENRY  ROPEN 
called  as  a  witness  on  Ivhalf  of  the  plaintiffs,  hav- 
ing previously  been  duly  sworn,  testitied  as  follows : 

Dinv't  Exanunatuui 
'-    Mr.  Nesbott: 

Q.  Mr.  Roden.  you  have  heaixl  the  testimony 
concerning  the  location  of  various  Territorial  offi- 
cials at  the  time  the  [^^^oSI  Alaska  Steamship  strike 
occurred,  have  you  not?  A.     Yes,  sir. 

Q.  Where  were  you  at  the  time  that  strike  oc- 
curred f  A.     T  was  in  Juneau. 

Q.  And  do  viHi  know  where  Attornvw  (icneral 
Qerald  Williams  was  I 

A.  He  was  in  San  Francisco  apearing  before  the 
Circuit  Court  of  Appeals. 

Q.     On  Territorial  local  business  t 
I    A.     That  is  riuht. 

Q.     And  r  will  ask  yon  wlu^thor  or  uof  you  your- 
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self  on  behalf  of  the  Territory  went  to  Seattle  to 
represent  the  Territory's  interest  in  connection  with 
that  strike?  A.     I  did. 

Q.  And  what,  briefly,  did  you  do  in  that  connec- 
tion? 

A.  The  lawsuit  had  been  commenced  by  the 
Alaska  Steamship  Company  against  the  Seattle 
Longshoremen 's 

The  Couii::  Pardon  me,  counsel,  before  we  go 
into  that.  Aren't  we  getting  off  the  track  again  into 
something  that  is  collateral? 

Mr.  Nesbett :  It  might  be  collateral  to  begin  with, 
but  we  don't  like  the  jury  to  have  the  impression 
that  everybody  was  asleep  at  the  switch. 

The  Court :     Well,  very  well. 

A.  Well,  the  suit,  as  I  say,  had  been  commenced 
by  the  [559]  Alaska  Steamship  Company  against 
the  Seattle  Longshoremen's  Union.  The  question 
was  whether  or  not  the  Territory  might  find  a  posi- 
tion in  the  lawsuit,  in  other  words,  as  the  lawyers 
call  it,  whether  or  not  we  could  intervene.  We  got 
in  touch  with  a  Seattle  law  firm — I  did — and  they 
said  in  their  opinion  we  could  intervene.  Then  I 
called  up  the  Attorney  General  in  San  Francisco 
and  told  him  about  the  situation,  asking  him  to  come 
to  Seattle  and  represent  the  Territory.  He  said  he 
could  not  come,  and  he  deputized  me  to  go  down 
there  and  represent  the  Territory,  and  I  did  repre- 
sent the  Territory  and  participated  in  the  prosecu- 
tion of  the  suit,  which  we  won. 

Q.     Mr.   Roden,   you   heard   Mr.   Daum's   testi- 
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mony  with  respect  to  tlic  articles  api)eariii<r  on  the 
front  page  of  the  Septenibci-  li.lili  puhlic;iti(.!i  of 
the  Empires  entitled  '^Roden,  Metealf  Say  'Noth- 
ing- Crooked'  Here,"  to  the  effect  tliat  you  were  in- 
terviewed as  well  as  Mr.  Metealf  prior  to  this  i)ub- 
lication.  I  will  ask  you  whether  or  not  Mi-.  Dauni 
did  interview  you  prior  to  this  publication  in  which 
he  quotes  you  as  saying  *'  'Nothing  Crooked' 
Here"? 

A.  I  never  used  the  expression  "Crooked," 
never  used  it  in  my  life. 

Q.  Mr.  Roden,  I  will  ask  you  again  whether  or 
not  Mr.  Daum  interviewed  you  with  respect  to  the 
printed  article  "  'Nothing  Crooked'  Here"  prior  to 
its  publication  ?  [560]  A.     He  did  not. 

Q.     Are  you  positive  ?  A.     I  am  positive. 

Q.     And,   if  he  testified  that  he   did   interview 
'you,  and  prior  to  the  publication,  and  that  you,  as 
'well    as   Mr.    Metealf,    said    "  'Nothing    Crooked' 
Here,"  would  he  be  incorrect  in  your  opinion? 

A.     He  would  be  incorrect. 

Mr.  Nesbett:     No  further  questions. 

Cross-Examination 

(By  Mr.  Faulkner: 

f  Q.     Mr.  Roden,   do  you  mean  to  say  that  Mr. 
'Daum  did  not  come  to  you  to  discuss  this  matter 
prior  to  the  publication? 

A.  He  came  to  me  the  first  time  on  the  26th  of 
September,  the  day  after  the  publication. 
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Q.    Did  anybody  else  come  to  you  about  tliis^ 

A.     Not  that  I  know  of. 

Q.    Well,  did  Mr.  Homer  come  to  see  you? 

A.  No.  Well,  let  me  explain  this.  Mr.  Homer 
came  to  see  me  about  a  half  a  dozen  times  a  week. 
He  had  always  some  complaint  about  something. 
He  was  either  in  difficulties  with  the  Coast  Guard 
about  something,  about  this  or  that,  or  this  or  that 
didn't  suit  him.  In  other  words,  Mr.  Homer,  having 
lost  the  ferry,  was  trying  to  do  his  best  [561]  to  de- 
^dse  some  scheme  to  get  it  back,  and  I,  being  the 
old  man 

Q.    Just  a  minute. 

A.    he  came  to  me  and,  so  to  speak,  wept  on 

my  shoulder  about  this  and  that  and  everything 
else. 

Mr.  Faulkner:  Just  pardon  me.  I  think  we  will 
have  to  object  to  the  testimony  of  the  witness  as 
opinion  and  argument  to  the  jury. 

The  Court :     The  opinion  may  be  stricken. 

Q.  (B}^  Mr.  Faulkner) :  Mr.  Roden,  you  say 
Mr.  Homer  came  to  you  frequently.  Didn't  he  come 
to  you  and  complain  to  you  about  the  way  the 
purser  was  handling  the  ferry  funds "?  A.     No. 

Q.  Didn't  he  complain  to  you  about  the  practice 
that  was  being  followed  with  reference  to  deduc- 
tions from  the  crew — the  wages? 

A.  Yes.  He  complained  about  deductions  for  the 
food  they  were  supposed  to  be  getting. 

Mr.  Nesbett:  Your  Honor,  as  long  as  you  have 
stricken  Mr.  Roden 's  answer  as  being  irrelevant,  I 
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see  no  reason  for  Mr.  Faulkiiei-  to  ])ursu('  llic  same 

subject  further,  again. 

Mr.  Faulkner:  Mr.  Roden  said  Mr.  Homer  came 
to  him  and  complained,  and  I  was  objecting  to  his 
argument  about  Mr.  Homer  and  the  Coast  Guard 
and  wee})ing  on  his  shoulder  and  always  something 
to  complain  about.  I  am  asking  him  what  he  [r)f)2] 
complained  about  with  respect  to 

The  Court:  Counsel,  I  do  not  recall  any  ques- 
tions asked  of  Mr.  Roden  on  direct  examination 
about  Steve  Homer.  Did  you  ask  any  questions 
about  Steve  Homer? 

Mr.  Nesbett:     I  did  not;  no,  Your  Honor. 

The  Court:  Well,  then  where  is  this  proper 
cross-examination  at  all  ? 

Mr.  Faulkner:  Well,  Your  Honor,  of  course  it 
is.  Mr.  Roden  said.  Your  Honor,  that  nobody  com- 
plained— that  was  in  his  direct  examination  in  chief 
— that  nobody  ever  complained  about  this  ferry. 

Mr.  Kay:  The  subject  was  whether  anybody 
came  to  him  concerning  the — whether  Jack  Daum 
came  to  him  concerning  the  publication. 

The  Court:     That  is  all  that  I  heard. 

Mr.  Faulkner:  I  asked  him  if  anybody  else 
came  to  him,  and  he  said  yes,  Steve  Homer. 

Mr.  Kay:  Steve  Homer  wasn't  employed  by  the 
Empire. 

Mr.  Faulkner:  That  is  all  right.  Mr.  Daum  tes- 
tified that  Steve  Homer  brought  these  complaints 
to  him. 

Mr.    Nesbett:     The    fact    still    remains,    Your 
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Honor,  that  he  objected  to  the  answer,  and  it  might 
not  have  been  quite  responsive.  Your  Honor  or- 
dered it  stricken. 

The  Court :     Well,  I  said  his  opinion. 

Mr.  Nesbett:  And  now  he  pursues  the  subject 
after  [563]  his  own  objection. 

The  Court:  Well,  strictly  speaking,  it  is  not 
proper  cross-examination.  However,  I  feel  it  is  not 
a  serious  error  to  permit  the  questions  to  be  an- 
swered so  far  as  they  may  be  wholly  relevant  and 
material. 

The  last  question  was  what.  Miss  Maynard,  if 
you  can  find  it? 

The  Court  Reporter:  The  last  question  was  an- 
swered. 

The  Court:     Well,  then  what  are  we  considering? 

The  Court  Reporter:  "Q.  Didn't  he  complain 
to  you  about  the  practice  that  was  being  followed 
with  reference  to  deductions  from  the  crew — the 
wages?"  ^'A.  Yes.  He  complained  about  deduc- 
tions for  the  food  they  were  supposed  to  be  get- 
ting." 

The  Court:  The  Court  holds  that  that  evidence 
is  irrelevant  and  immaterial,  and  the  answer  may 
be  stricken. 

Mr.  Faulkner:     That  what? 

The  Couii::  That  it  is  certainly  irrelevant  and 
immaterial,  and  the  answer  may  be  stricken. 

Mr.  Faulkner:  As  I  understand  the  rule,  Your 
Honor — I  want  to  get  it  clear — we  don't  have  to 
take  exceptions. 


Henry  Roden,  ci  al.  645 

(Testimony  of  Henry  Rodcii.) 

The  Court:  Well,  counsel,  liciv  is  tlic  poinl. 
You  are  not  precluded  from  asking  liim  if  there 
were  any  complaints  made  about  the  use  of  this 
fund. 

Mr.  Faulkner:     No,  Your  Honor. 

The  Court:  But  to  go  into  something  else  about 
the  [564]  food,  what  has  that  got  to  do  with  this 
case? 

Mr.  Faulkner:  It  definitely  is  material,  Your 
Honor,  but  I  am  not  complaining  about  that.  I  am 
just  asking  a  point  of  information.  I  don't  want  to 
be  taking  up  the  Court's  time  and  the  reporter's 
time  with  taking  exceptions  if  they  are  not  neces- 
sary. 
.  The  Court:  No;  no  exceptions  are  necessary. 
f  Mr.  Faulkner:  No.  That  is  all,  Mr.  Roden.  That 
is  all. 

Mr.  Nesbett:     The  plaintiffs  rest.  Your  Honor. 

The  Court:  I  presume  there  would  be  no  sur- 
rebuttal,  or  do  you  suggest  any,  Mr.  Faulkner? 

Mr.  Faulkner:     Pardon  me? 

The  Court:     Do  you  require  any  surrebuttal? 

Mr.  Faulkner:  Pardon  me  just  a  moment.  No, 
I  think  not,  Your  Honor. 

The  Court:  The  matter  of  the  preparation  of 
the  instructions  in  this  case  has  been  one  involving 
considerable  labor,  and  it  is  very  difficult  to  com- 
plete such  instructions  immediately  upon  the  con- 
clusion of  the  evidence.  The  Court  will  need  a  little 
further  time  to  complete  such,  and  I  think  it  best 
that  we  do  that  before  we  proceed  to  argue  this 
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case.  In  fact  it  might  be  helpful  to  counsel  if  we 
could  get  copies  of  the  instructions  in  their  hands 
before  argument,  although  we  are  not  required  to 
do  so.  [565] 

Mr.  Kay:  We  certainly  would  appreciate  it,  if 
the  Court  please. 

The  Court:  Also,  there  have  been  handed  to  me 
just  at  noon  or  before  noon  a  considerable  number 
of  requested  instructions,  and  I  haven't  yet  had  an 
opportunity  to  go  into  them  on  account  of  review- 
ing this  other  matter  at  noon.  I  might  suggest  that 
we  do  this — excuse  the  jury  until  3:15.  Mr.  Faulk- 
ner? 

Mr.  Faulkner :     If  the  Court  please,  I  have  a  mo- 
tion which  I  filed  this  morning  and  gave  to  your 
secretary,  and  I  would  like  to  be  heard  on  it  at  this 
time.  And  then  was  it  the  purpose  of  the  Court  to  i 
have  the  instructions  ready  by  3 :15  ? 

The  Court:  That  is  what  I  was  just  about  to 
say,  that  I  would  try  to  do  so. 

Mr.  Faulkner :     What  is  that? 

The  Court:  That  is  what  I  was  just  about  to 
say,  is  that  I  would  try  to  do  so. 

Mr.  Faulkner:  I  was  going  to  say,  I  would  like 
to  be  heard  perhaps  on  some  of  those  that  I  sub- 
mitted, and  I  thought  if  we  could — I  don't  know 
what  Your  Honor's 

The  Court :  I  do  not  think  it  is  a  good  practice 
for  the  Court  to  engage  in  a  hearing  on  the  matter 
of  instructions.  I  have  never  seen  it  done.  I  assure 
counsel  that  we  have  gone  into  all  these  matters — 
I   have — at    [566]    considerable   labor   night   after 
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night,  and  I  soe  no  reason  why  we  need  to  uo  into 
argument  on  the  instructions.  To  nic  it  is  wholly  out 
of  order.   If  the  instructions  are  eii-oncous,   they 
I  may  be  corrected. 

Mr.  Faulkner:  I  didn't  mean  argument,  Your 
"  Honor.  What  I  meant  was  to  try  to  find  out  as 
l|  much  as  we  can  wliat  the  Court  is  going  to  giv(^  and 
'  what  the  Court  is  not  going  to  give. 

The  Court :     Well,  I  was  just  about  to  say,  coun- 
1-  sel,  this,  that  I  am  trying  to  work  out  a  schedule 
I'  here.  The  jury  may  be  excused  until  3:15  at  which 
time  we  should  be  ready  to  hear  the  arguments  of 
counsel  and  following  that  the  instructions  of  the 
I  Court.  If  counsel  will  return  at  3:(X)  o'clock,  1  am 
quite  certain  I  will  be  able  to  rule  upon  the  re- 
quested instructions — if  that  is  what  you  had   in 
mind. 
Mr.  Faulkner:     Yes. 

The  Court :  So,  that,  of  course,  we  should  do  out 
of  the  presence  of  the  jury.  However,  fii'st,  if  you 
wish,  before  we  adjourn — and  then  perhaps  we  bet- 
ter extend  that  another  ten  minutes;  perhaps  I  bet- 
ter say  3 :30  instead  of  3 :15 — we  will  hear  from  you, 
Mr.  Faulkner,  on  your  motion.  Do  you  wish  to  state 
your  motion  at  this  time,  and  then  we  will  argue  it 
out  of  the  presence  of  the  jury? 

Mr.  Faulkner:  Well,  I  wouldn't  think  that  T 
should  state  it  in  the  presence  of  the  jury,  Your 
Honor. 

The   Court:     Well,   the  practice  has  been  both 

^ways.  [567]  My  own  judgment  is  that  it  is  quite 

proper  to  state  your  motion  in  the  presence  of  the 
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jury  but  argue  it  out  of  the  presence  of  the  jury 
because  it  may  involve  a  discussion  of  the  facts. 

Mr.  Faulkner:     All  right.  I  will  do  that. 

The  Court :  Well,  if  you  can,  just  state  your  mo- 
tion very  briefly. 

Mr.  Faulkner:  Well,  the  motion  is  to  instruct 
the  jury  to  find  a  verdict  for  the  defendant.  And 
then,  if  the  Court  please,  I  would  like  to  elaborate 
upon  that  a  little,  and  that  should  be  done  outside 
of  the  presence  of  the  jury. 

The  Court:  Well,  then  the  jury  may  be  excused 
until  3 :30.  It  will  not  be  necessary  to  remain  around 
here  unless  you  wish,  and,  as  soon  as  the  jury  has 
retired,  we  will  hear  counsel  upon  this  motion. 

(Whereupon,  the  jury  retired  from  the  court- 
room.) 

Mr.  Kay:  Your  Honor,  am  I  correct  or  incor- 
rect, that,  if  both  parties  join  in  a  request  for  a  di- 
rected verdict,  in  other  words,  they  move  for  a  di- 
rected verdict  on  behalf  of  the  defendant  and  we 
move  for  a  directed  verdict  on  behalf  of  the  plain- 
tiffs, doesn't  that  have  the  effect,  that  is,  one  effect 
— I  don't  know  whether  it  still  does  under  the  Fed- 
eral Rules — of  taking  the  case  from  the  jury? 

The  Court :     I  do  not  know  really. 

Mr.  Kay:  I  believe  it  does  have  the  effect  of 
taking  the  case  from  the  jury.  Your  Honor.  If  it 
does,  we  [568]  will  then  make  such  motion  (depart- 
ing toward  the  Court  Library). 

The  Court :  Can  you  put  your  finger  on  the  rule 
with  regard  to — weU,  there  is  no  such  thing  any 
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more  as  a  directed  verdict  under  llic  iiiles,  but,  that 
is,  in  a  civil  action  tin-  rule  is  with  regard  to  a  judg- 
ment on  behalf  of  cithci-  i)ni'ty.  T  wondci-  if  lliey 
are  not  thinking  oi'  ci-iniinal  i)rocedure. 

Mr.  Faulkner:  1  think  so,  Your  Honor.  T  ])ut 
my  rules  out  here  (dcpartinii-  toward  the  Court 
Library) . 

Mr.  Nesbett:  As  far  as  I  have  ever  been  alth^ 
to  learn,  there  is  no  arrangement  for  directed  vei- 
dict  in  a  civil  case.  It  is  all  directed  judgments  (de- 
parting toward  the  Court  Library). 

The  Court:  Well,  suppose  we  recess  a  few  min- 
utes until  WT  look  into  this.  I  am  not  even  aw^are 
that  there  is  any  rule  for  such  a  motion  in  a  civil 
case. 

^  (Whereupon,  Court  recessed  for  ten  minutes, 

"        reconvening  as  per  recess,  with  all  parties  pres- 
ent as  heretofore  and  in  the  absence  of  the 
jury  from  the  couiiroom;  whereupon  the  trial 
k       proceeded  as  follows:) 

The  Court:  Before  proceeding  expressly  for  a 
1  motion  for  directed  verdict  mider  Rule  50  of  the 
Rules  of  Civil  Procedure,  I  think  w^hat  I  had  in 
J  mind  was  the  Rules  of  Criminal  Procedure  rather 
I  than  the  Civil  Procedure,  and  it  also  does  appear, 
iif  both  parties  join  in  such  a  verdict  by  motion, 
I  that  such  is  not  a  waiver  of  trial  by  jury.  [569] 

First,  however,  it  is  now  determined  that  the  bet- 
rter  procedure  here  w^ould  be  to  try  and  determine 
t  the  ruling  of  the  Court  upon  your  requested  instruc- 
tions later  this  afternoon,  then  excuse  the  jury  to 
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report  tomorrow  morning  at  which  time  the  argu- 
ments of  counsel  may  be  made  and  the  Court  will 
then  instruct  the  jury  rather  than  having  to  send 
the  jury  out  at  a  late  hour  this  evening  when  every- 
body is  exhausted,  including  probably  the  jury,  so 
that  we  will  do  that.  I  have  already  asked  the  bailiff 
if  he  will  notify  the  jurors  who  may  still  be  in  the 
building,  and,  those  who  return  at  3:30,  we  can  in- 
form them  at  that  time.  So,  we  will  then  hear  first 
from  the  counsel  for  the  defendant  on  the  motion 
for  directed  verdict. 

Mr.  Faulkner:  The  motion,  Your  Honor,  is  for 
a  directed  verdict  for  the  defendant  in  each  of  the 
consolidated  cases. 

(Whereupon,  reporting  of  the  arguments  on 
the  motion  was  waived  by  respective  counsel 
and  the  Court.) 

Mr.  Kay:  We  did  not  make  any  motion;  we 
suggested  we  might ;  if  we  did,  we  withdraw  it. 

(Whereupon,  the  Court  reporter  was  excused 
from  the  courtroom,  and  was  thereafter  recalled 
to  the  courtroom;  whereupon,  the  following 
proceedings  were  had:) 

The  Court:  On  the  motion  of  defendant  for  di- 
rected verdict  and  having  heard  the  arguments  of 
counsel  for  the  defendant,  it  will  not  be  necessary 
to  hear  from  counsel  for  [570]  the  plaintiffs  on  the 
matter  for  the  reason  that  the  Court  is  convinced 
that  there  are  issues  of  fact  here  which  must  be 
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submitted  to  the  jury  and  that  the  motion  lor  such 
directed  verdict  will  not  lie. 

Now,  taking  u})  tlic  points  raised  in  llic  arL;-u- 
ments  submitted  by  the  written  brief  as  well  as 
orally;  first,  as  to  the  ref(a"enee  to  the  article  which 
appeared  on  the  left-hand  column  of  the  paper  and 
the  subheadline  ''Reeve  Ra])s  (Ji'aft,  Corruption," 
it  is  conceded  that  the  subheadline  made  no  direct 
reference  to  any  one  of  the  plaintiffs;  but  the  ques- 
tion of  whether  by  innuendo,  or,  rather,  l)y  imputa- 
tion, not  innuendo,  the  arrangement  of  that  head- 
line with  respect  to  the  check  which  ap})ears  imme- 
diately underneath  it  may  be  construed  as  leading 
the  ordinary  person  reading  it  to  a  belief  that  the 
graft  and  coiTuption  may  relate  to  the  check  is  a 
question  for  the  jury.  Aside  from  which,  it  is  not 
the  only  charge  of  libel  that  is  here.  It  is  only  one 
of  several  complaints  against  the  publication ;  there- 
fore, I  find  no  merit  to  that  contention. 

As  to  the  second  point,  it  is  argued  that  the  han- 
dling of  the  ferry  funds,  public  monies,  w^ere  a  vio- 
lation of  the  laws  of  Alaska,  that  is,  Sections  12-2-1, 
12-3-1,  and  the  other  I  do  not  have  here,  which  is 
amended  by  Chapter  133  of  the  law^s  of  1951 — I 
think  it  is  12-2-3,  if  I  remember  correctly ;  no ;  there 
is  also  a  reference  to  11 — w^ell,  at  any  [571]  rate 
the  law^s  of  Alaska  with  reference  to  the  receipt  and 
disposition  of  public  funds,  being  a  section  of  the 
Code  as  amended  by  Chapter  133  of  the  laws  of 
1951,  if  that  be  applicable,  that  is,  that  the  han- 
dling of  such  funds  in  violation  of  these  sections 
would  be  a  violation  of  the  law  and,  therefore,  it 
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could  not  be  a  libel  for  the  defendant  to  make  a 
statement  that  plaintiffs  had  violated  the  laws  of 
Alaska  in  the  receipt  and  disbursement  of  public 
monies — with  that,  why,  the  Court  agrees — and  the 
publication  here  simply  charged  the  plaintiffs  with 
violating-  the  law  with  relation  to  the  manner  of 
receipt  and  disbursement  of  public  funds,  and,  if 
that  be  shown  to  be  true,  it  would  not  be  libelous; 
but  counsel  overlooks  which  to  the  Court  appears  to 
be  a  very  important  distinction,  and  that  is  the  vio- 
lation of  any  of  these  statutes  is  not  a  crime  and 
cannot  be  made  criminal,  cannot  be  the  subject  of 
a  criminal  prosecution. 

We  find  that  clearly  the  article  published  imputes 
to  the  plaintiffs  the  commission  of  a  crime.  It  com- 
pares them  with  Oscar  Olson,  and  the  Oscar  Olson 
case,  who  is  serving  a  term  in  the  penitentiary  for 
the  commission  of  a  crime.  It  suggests  that  the  mat- 
ter has  been  referred  to  the  United  States  Attor- 
ney for  criminal  prosecution.  All  of  those  things 
clearly  impute  the  commission  of  a  crime,  and  the 
jury  will  be  so  instructed,  and  it  is,  therefore,  libel- 
ous per  se;  but  we  are  unable  to  find  whether  the 
violation  of  any  of  these  statutes  is  in  fact  a  crime ; 
as  a  matter  of  [572]  fact,  the  contrary  appears. 

Section  12-3-3  of  the  Compiled  Laws  provides  ex- 
pressly that  if  any  officer  or  employee  shall — any 
officer  or  employee  approving  or  certifying  a 
voucher — and  I  think  the  same  thing  would  be  true 
of  failing  to  approve  or  certify  a  voucher — shall  be 
held  accountable  for  and  required  to  make  good  to 
the   Territory  any  illegal,   improper,   or  incorrect 
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payment  resulting-  fi-om  any  false,  inaccurate,  or 
misleading  certificate  or  fo]-  any  p.iN  iinnl  [.loliil)- 
ited  by  law  or  which  did  not  represent  a  le^^al 
obligation  of  the  Teri-itoi-y. 

For  violation  of*  that  law  then  these  officials  con- 
stituting the  Board  could  have  been  held  to  account 
for  any  monies  which  were  not  eventually  turned 
over  to  the  Territory  which  belonged  to  the  Terri- 
tory. It  is  also  certainly  a  rule  of  law  that  any  in- 
terested taxpayer,  in  this  case,  say,  anyone  who 
I^ays  taxes  under  the  motor  vehicle  fund,  could 
bring  an  action  against  the  Board  and  members  of 
the  Board  to  enjoin  them  from  putting  the  monies 
into  a  separate  account  or  an  action  in  the  nature 
of  mandamus  to  compel  them  to  put  the  monies  into 
the  general  fund  or  the  motor  vehicle  fund.  Those 
are  the  remedies  provided  for  violation  of  these 
statutes,  but  they  are  not  a  crime,  and  in  no  sense 
can  such  acts  be  considered  criminal.  The  difficulty 
is  here  that  the  article  in  the  Empire  directly  im- 
putes to  them  the  commission  of  a  crime.  Therefore, 
publication  cannot  be  [573]  justified  under  the  pro- 
visions of  these  statutes. 

Now,  coming  then  to  the  third  point,  that  the 
comments  in  the  article  containing  the  facts  of  the 
feriy  fund  and  in  the  editorial  which  contained  a 
reference  to  Oscar  Olson  are  justifiable  as  fair  com- 
ment for  the  reason  that  the  manner  of  handling  the 
ferry  funds,  being  a  violation  of  the  law,  made  the 
plaintiffs  subject  to  the  provisions  of  the  same  law 
under  which  Oscar  Olson  was  convicted  and  sen- 
tenced to  prison,  we  find  no  merit  whatever  in  that 
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contention.  We  find  that  strictly  and  absolutely  as 
a  matter  of  law  there  can  be  no  comparison  in  the 
legal  construction  of  this  statute  for  Section  65-5-63, 
to  which  the  witness  Daum  said  his  attention  was 
directed  by  Auditor  Moore,  defines  the  crime  of  em- 
bezzlement of  public  money.  In  order  to  constitute 
that   crime    either   one    of   three   things    must   be  ; 
shown;    either   that   the   person   accused   must   be 
shown  to  have  converted  money  to  his  own  use,  and  ; 
that  means  stealing  the  money ;  or  it  must  be  shown  ■ 
that  he  illegally  loaned  the  money ;  or  that  he  failed  ■ 
to  account  for  such  money  on  demand. 

Mr.  Faulkner:     Or  as  directed  by  law. 

The  Court:     Or  as  directed  by  law^;  pardon  me; 
not  on  demand,  but  as  directed  by  law.  Now,  there  i 
is  no  evidence  of  any  of  those  things  here.  It  is  ad-  ^ 
mitted  that  there  is  no  claim  that  the  plaintiffs  ever  , 
actually  converted  any  of  these  monies  of  the  ferry  j 
fund  to  their  own  use.  It  is  admitted  [574]  that  any  | 
such  imputation,  if  intended  by  the  article,  is  un- 
true. There  is  no  evidence  of  their  failing  to  ac- 
count for  any  money,  no  evidence  whatever,  neither 
through  the  audit  which  was  offered  here  or  any 
other  means.  I 

The  only  other  possibility  of  such  statute  being  i 
applicable  to  the  violations  here  alleged,  which  is  i 
the  theory  of  the  counsel  for  the  defendant,  is  that  j 
the  placing  of  this  money  in  a  separate  bank  account  i 
constitutes  a  loan  to  the  bank.  I  have  carefullj^  con- 
sidered that  question.  I  find  that,  if  monies  are  de- 
posited in  a  bank  in  an  account  under  which  the 
bank  pays  interest  to  the  depositor,  a  savings  ac-  i 
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count  or  certificate  of  deposit,  that  there  is  a  loan  to 

tlie  bank,  but  othei-vvise,  if  money  is  (le})osi1('(l   in 

the  bank  subject  to  check,  tlic  autlioritics  aiv  very 

I  definite  in  holding  tliat  sucli  does  not  constitute  a 

loan.  It  is  true  that  the  relation  of  debtoi-  and  ci-cd- 

itor  exists  to  the  bank,  and  it  can  be  called  ui)on 

,  as  a  creditor  to  pay  the  money  to  the  depositor,  hut 

that  does  not  constitute  a  loan.  The  Court  definitely 

:  finds  that  depositing  of  the  monies  in  this  feri-y  ac- 

1  count  does  not  constitute  a  loan,  and,  even  if  that 

were   so,   it  would  be  very   farfetched   to   suggest 

under  this  publication  that  the  comparison  to  the 

<  Oscar  Olson  case  was  because  these  parties  had 

loaned  the  money,  so  there  is  certainly  at  least  a 

I  grave  question  for  the  jury  to  determine  whether 

I  there  w^as  an  imputation  that  they  had  embezzled 

I  or    stolen    the    money    in   the    ordinary    sense    in 

'  which  [575]  the  term  is  generally  used  and  known 

I  to  the  public,  and  that  is  important  here.  Therefore, 

'  we  can  find  no  parallel  in  the  provisions  of  65-5-63 

or  in  the  provisions  of  the  other  statute  under  which 

I  Olson  was  actually  convicted,  which  is  to  the  same 

effect  except  that  it  relates  to  the  duties  of  the 

Treasurer. 

Now,  w'ith  regard  to  fair  comment,  we  are  en- 
tirely in  accord  with  counsel  for  the  defendant  that, 
if  under  the  evidence  there  is  no  sufficient  showing 
of  any  language  in  the  published,  or,  in  the  case 
of  slander,  of  the  spoken,  words  which  are  sus- 
ceptible of  being  defamatory,  then  it  would  be  the 
duty  of  the  Court  to  grant  the  motion.  It  has  the 
same  effect  as  a  motion  for  a  judgment  of  acquittal 
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in  a  criminal  action ;  that  is,  the  Court  may  find  that 
there  is  no  evidence  to  go  to  the  jury  sufficient  to 
constitute  the  crime  and,  therefore,  take  the  case 
away  from  the  jury ;  but  we  certainly  cannot  so  find 
here.  There  is  ample  evidence  in  the  opinion  of  the 
Court  to  go  to  the  jury  on  the  question,  if  not  a 
question,  of  whether  there  was  or  was  not  language 
in  the  publication  complained  of  which  was  defama- 
tory or  capable  of  a  defamatory  meaning.  It  is  also 
confessed  that  the  rule  of  law  that  in  judging  the 
article  all  of  the  article  must  be  considered  and 
read,  and,  possibly,  if  there  was  only  one  word 
which  was  interspersed  somewhere  in  it,  which  may 
be  considered  to  be  defamatory,  that  could  be  disre- 
garded, but  by  reading  it  in  [576]  the  entirety  we 
think,  just  what  it  says,  we  mean  that  all  of  it  may 
be  considered,  and  it  is  no  more  logical  to  suggest 
that  we  should  exclude  those  portions  which  may  be 
defamatory  than  it  is  to  say  that  we  should  exclude 
those  which  are  not,  and,  definitely,  some  of  the  re- 
ported articles  about  reported  facts  may  not  be  con- 
sidered defamatory,  but,  if  we  consider  it  all,  we  are 
entitled  to  consider  those  portions  of  it  which  may 
be  held  to  be  defamatory. 

In  the  same  manner  as  to  privilege,  we  have  no 
quaiTel  with  the  defense  of  counsel  that  there  is 
here  a  qualified  privilege,  except  this,  that  I  think 
it  is  also  the  law  that  there  is  no  qualified  privilege 
as  to  charges  of  fraud  or  corruption  unless  it  be 
shown  that  there  is  no  malice.  All  of  these  are  ques- 
tions for  the  jury. 

We  will  not  submit  to  the  jury,  as  has  been  re- 
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quested  by  counsel  I'oi-  plaint  ilTs  in  ..nc  of  their  in- 
structions, tliat  there  is  only  an  issue  of  dainauc  I 
feel  that  there  are  certain  other  issues  with  re-ard 
to  file  allegations  of  fi-uth  and  that  despite  the  fact 
that  such  allei^ations  are  not  justified  under  the  pro- 
visions of  the  statute  cited  and  that  pai-ticularly 
by  reason  of  the  claim  that  there  was  a  justifiable 
comparison  or  parallel  with  the  Oscar  Olson  case 
on  account  of  the  use  of  the  special  fund.  I  think 
that  raises  a  question  for  the  jury  to  determine. 

But,  certainly,  the  matter  will  be  submitted  to 
the  [577]  jury  with  full  instructions  on  the  question 
of  privilege  and  full  instructions  on  the  question  of 
justification  as  to  the  truth  of  the  ])ublication  con- 
stituting the  defense,  because  w^e  are  obliged  to  in- 
struct and  will  instruct  the  jury  that  no  such  justi- 
fication can  be  placed  upon  the  construction,  con- 
tended for  by  the  defendant,  of  these  statutes,  be- 
cause that  is  a  matter  of  law  and  not  a  matter  of 
fact. 

Mr.  Faulkner:     Is  the  Court  finished? 

The  Court:     Yes. 

Mr.  Faulkner:  If  the  Court  please,  I  w^ould  like 
a  little  further  enlightenment  on  just  what  the  de- 
fendant may  argue.  As  I  understand — I  don't  want 
to  get  into  argument  and  have  the  Court  disagree 
with  me  and  interrupt  me  and  stop  me,  and  I  will 
try  to  confine  my  argument  to  the  Court's  rulings  on 
the  law  as  we  have  gone  along,  but,  then,  do  I  under- 
stand that  we  can  argue  that  we  contend  these 
facts  were  true,  that  there  was  a  setting  up  of  this 
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special  ferry  fund,  the  placing  of  these  monies  in 
the  custody  or  under  the  control  of  a  man  who  was 
not  an  official  and  had  no  bond,  and  then  our  con- 
tention with  reference  to  what  was  meant  by  the 
parallel  to  the  Olson  case. 

The  Court :  Oh,  yes ;  that  issue  will  be  fully  sub- 
mitted. That,  I  think,  is  the  principal  question  for 
the  juiy  to  decide  here — what  is  meant  in  the  ordi- 
nary sense  by  this  publication;  whether  what  was 
meant  was  to  charge  the  [578]  plaintiffs  with  em- 
bezzlement in  the  ordinary  sense,  or  whether  what 
was  meant  w^as  merely  to  charge  them  Avith  the  vio- 
lation of  their  duties  with  respect  to  the  handling  of 
these  fimds  illegally,  or  whether  such  was  done  il- 
legally. I  think  that  is  a  question  for  the  jury. 

Mr.  Faulkner:     Yes. 

The  Court :  But  my  point  is  that  we  cannot — the 
jury  will  be  instructed  definitely  that  such  acts  are 
not  criminal  unless  they  come  within  the  definition 
of  the  statute  with  regard  to  embezzlement  regard- 
ing the  conversion  of  public  money  to  their  own  use. 

Mr.  Faulkner :  Well,  of  course,  we  didn  't  charge 
that. 

Mr.  Nesbett :     It  is  not  charged. 

The  Court :  I  say,  that  is  the  only  way  in  which 
there  could  be  a  justification  under  the  statute,  be- 
cause that  is  what  the  statute  says — if  there  is  a  con- 
version to  their  own  use.  It  doesn't  say — for  ille- 
gally depositing  and  paying  out  money  without  the 
approval  of  the  Auditor. 

Well,  again,  we  will  try  and — we  will  try  and  an- 
nounce the  ruling  on  the  requested  instructions  at 
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4:00  o'clock.  Wc  will  i-cccss  inifil  that  time.  Did  T 
say,  finally,  that  the  motion  <»('  the  dcrcndant  for 
directed  verdict  will  be  denied. 

(Wliereupon,  Court  recessed  until  4:00 
o'clock  p.m.,  reconvening  as  per  recess,  with  all 
parties  present  as  heretofore  and  in  tlie  ab- 
sence of  the  jury  from  the  coin-ti-oom:  C')?!)] 
whereupon,  the  trial  proceeded  as  follows:) 

The  Court:  We  will  now  take  up  the  matter  of 
the  proposed  instructions,  which  the  Court  will  en- 
deavor to  rule  upon.  They  are  voluminous.  It  is  diffi- 
cult to  cover  eveiy  precise  point,  but  we  will  en- 
deavor to  do  so. 

Taking  up,  first,  the  Plaintiffs'  Proposed  Instruc- 
tions and  turning  first  to  No.  1,  this  instruction  is 
gi^anted  in  substance.  It  has  been  partially  covered, 
and  I  think,  possibly,  some  little  addition  should 
be  made  to  the  instruction  prepared  touching  upon 
the  responsibility  of  a  corporation  for  the  acts  of 
its  servants  or  agents,  so  that  I  will  modify  it  some 
to  avoid  any  possible  comment  upon  the  evidence. 

No.  2,  the  proposed  instruction  with  regard  to  re- 
traction has  been  covered  as  to  the  matter  of  it 
being  considered  not  only  as  a  retraction,  which  the 
Court  finds  must  be  done  simultaneously  and  not 
afterwards,  but  also  in  the  matter  of  the  mitigation 
of  damages.  However,  I  will  not  instruct  the  jury 
that  the  editorial  named  '* Attention,"  either  as  a 
retraction  or  explanation,  should  not  be  considered 
by  the  jury  for  any  purpose.  That  portion  of  the 
requested  instruction  is  denied. 
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Plaintiffs'  No.  3,  this  request  is  covered  with  re- 
spect to  the  imputation  to  the  plaintiffs  of  the  com- 
mission of  a  crime  and  that  such  is  libelous  in  it- 
self and  the  presumptions  of  law  arising  therefrom. 
However,  the  jury  will  also  [580]  be  instructed  that 
presumptions  of  this  character,  like  all  presump- 
tions, may  be  rebutted,  that  is,  presumptions  of 
malice  and  injury.  The  defendant  may  rebut  such 
presumptions  by  competent  evidence  upon  which  the 
burden  rests  upon  the  defendant.  As  to  the  third 
paragraph  of  the  Requested  Instruction  No.  3,  I  do 
not  propose  to  instruct  the  jury  that  the  acts  com- 
pared the,  or,  that  the  publication  compared  the 
acts  of  the  plaintiffs  with  those  of  an  admitted  em- 
bezzler. I  will  instruct  the  jury  that  they  impute 
the  commission  of  a  crime.  I  am  not  going  to  de- 
termine as  a  matter  of  law  that  the  imputation  was 
the  crime  of  embezzlement  on  account  of  the  grave 
conflict  of  the  evidence  here  as  to  what  was  intended 
and  as  to  what  may  reasonably  be  imputed.  I  firmly 
believe  that  that  is  a  question  for  the  jury  and  not 
for  the  Court  to  determine.  There  is  here  a  serious 
conflict  in  the  evidence  upon  that  point,  as  to  what 
may  reasonably  be  intended.  The  Court  will  not  in- 
vade the  province  of  the  jury  by  determining  that 
particular  point.  The  jury  wdll  be  instructed  that  it 
is  the  exclusive  province  of  the  Court  to  determine 
whether  the  matter  is  libelous  per  se  or  not.  They 
will  be  instructed  that  the  publication  here  is  libel- 
ous per  se  in  that  it  imputes  the  commission  of  a 
crime,  but  I  am  not  going  to  say  that  it  imputes 
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the  commission  of  the  crime  of  embezzlement.  That 
is  for  the  jury. 

Plaintiffs'  Instruction  No.  \  with  rc^Mi'd  to 
malice  [581]  and  the  distinction  between  le^'al  mal- 
ice and  actual  malice  is  covered  by  other  instruc- 
tions substantially  as  set  forth  here. 

Plaintiffs'  Proposed  Instructi(m  No.  f),  in  which 
the  Court  is  requested  to  instruct  the  jury  that  the 
only  question  for  their  decision  is  the  extent  of  dam- 
ages, is  refused  for  the  reasons  already  recited.  I 
debated  this  question  at  very  consideral)le  length, 
particularly  under  the  pleadings.  It  did  appear  from 
the  pleadings  that  would  be  the  only  issue,  but,  as 
we  got  into  the  trial,  I  find  that  there  are  other 
issues  to  be  submitted  to  the  jury,  and,  therefore, 
cannot  grant  such  request. 

No.  6,  that  is  very  questionable.  I  think  it  con- 
fuses the  matter  of  justification  of  the  question  of 
malice  and  confuses  it  so  that  I  cannot  tell  what 
it  means.  For  that  reason  the  instruction  is  refused, 
but  it  is  covered,  so  far  as  the  law^  is  api)licable, 
by  other  instruction. 

No.  7,  I  have  at  the  bottom  here,  I  think.  Oh,  I 
beg  your  pardon.  It  was  No.  12.  I  thought  we  had 
two  sevens.  I  believe  that  that  is  at  the  bottom,  but 
it  is  No.  7.  No.  7  is  covered  substantially  by  the 
instinictions  as  prepared  except,  again — there  is  no 
exception ;  it  is  covered  substantially  by  the  instruc- 
tion prepared.  Referring  to  the  second  page  of  No. 
7,  the  first  paragraph  is  covered,  and  the  second 
paragraph  is  likewise  covered,  and  in  this  particular 
respect  I  find  a  conflict  between  the  instructions 
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prepared  by  the  parties.  Plaintiffs  [582]  propose 
that  the  jury  should  be  instructed  that  they  are  not 
obliged  to  allow  the  plamtiffs  any  sum  by  way  of 
exemplary  or  punitive  damages,  the  fact  that  they 
are  entirely  separate;  that  is  what  I  find  to  be  the 
law.  The  defendant's  instruction,  which  we  will 
come  to  after  this,  is  contrary  to  that.  And,  par- 
ticularly, that  portion  of  the  instruction  is  covered 
with  regard  to  exemplar}^  damages,  if  it  is  a  matter 
of  honest  belief — well,  not  only  exemplary  damage, 
but  the  matter  of  actual  malice — without  malice  in- 
volved— actual  malice  as  it  may  relate  to  either 
compensatory  or  punitive  damage  is  covered  by  the 
instructions  prepared. 

No.  8,  this  instruction  has  been  fully  covered  by 
the  instructions  prepared,  except  I  had  not  used  the 
word  '' qualified.''  I  am  not  certain  whether  the  jury 
might  know  what  that  means.  I  used  the  words  in- 
stead that  there  was  a  measure  of  privilege.  Perhaps 
it  may  be  more  accurate  to  use  the  term  "quali- 
fied," and  I  will  try  and  do  so. 

No.  9  is,  I  think,  a  correct  statement  of  the  law 
and  is  granted  except  as  to  the  last  paragraph.  I 
do  not  know  how  we  can  expect  the  jury  to  deter- 
mine as  to  whether  the  defendant  has  proved  that 
plaintiffs  committed  all  the  elements  of  the  crime, 
both  in  act  and  intent.  I  find  that  there  were  previ- 
ously decisions  on  this  subject  as  harsh  as  stating 
that  they  must  prove  the  allegations  of  the  crime 
to  the  same  extent  as  is  done  on  indictment  or  in- 
formation. I  [583]  find  that  that  iiile  has  been  modi- 
fied. We  do  not  need  to  go  that  far.  That  in  sub- 
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stance  would  be  requiring  tlu*  Jury  to  try  the  guilt 
or  innocence  of  the  plaintiffs.  The  lulc  as  to  justi- 
fication does  not  go  quite  that  far.  'riu^refore,  the 
instruction  will  be  modified  accordintrlv. 

No.  10  had  not  been  covered  but  is  granted  in  sub- 
stance, though  slightly  modified,  again  with  the  view 
of  avoiding  any  direct  conunent  upon  the  evidence, 
which  the  Court  is  not  permitted  to  do. 

No.  11,  upon  which  there  is  considerable  disagree- 
ment amongst  counsel,  I,  as  previously  stated,  feel 
that  this  instruction  is  proper  and  that  we  have  not 
for  consideration  here  before  this  jury  any  issue  as 
to  whether  a  shortage  occurred  in  the  Chilkoot 
funds  as  handled  by  the  purser,  Coughlin.  There  is 
no  allegation,  no  reference,  to  such  in  the  published 
articles  or  editorially  upon  which  the  suit  is  based. 
There  is  no  evidence  whatever  in  the  testimony  of 
Mr.  Damn  that  he  knew  of  any  such  shortages  at  the 
time  he  wrote  and  published  the  article.  He  testified 
only  that  the  wdtness  Larsson  (Steve  Larsson 
Homer)  told  him  that  there  was  going  to  be  some- 
thing break  about  this  account.  There  is  no  indica- 
tion whatever  from  his  testimony  that  he  knew  of 
any  such  shortages.  The  audit  was  prepared  months 
afterwards.  It  is  alleged  there  was  no  such  short- 
age. But,  actually,  I  did  not  find  that  it  did.  In  any 
event,  it  had  no  place  in  this  suit  vdth  regard  [584] 
to  the  truth  or  falsity  of  the  publication.  Therefore, 
that  instruction  will  be  granted. 

Now,  turning  to  Defendant's  Requested  Instruc- 
tions, No.  1,  which,  largely,  defines  the  issues,  is  cov- 
ered by  other  instructions. 
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No.  2  is — no — there  is  one  reference  here  to  a 
false  and  unprivileged  publication,  which  the  Court 
particularly  notes  in  the  definition  of  the  law  of 
libel,  which  will  be  added,  although  the  question  of 
privilege  had  been  fully  covered  by  other  instruc- 
tions. We  will  add  that  phrase. 

No.  3,  with  reference  to  the  matter  of  privilege, 
is  fully  covered  by  the  instructions,  I  think,  sub- 
stantially as  set  forth  in  this  request,  well,  except 
for  omission  of  the  words  "although  defamatory.'^ 

Mr.  Faulkner:     What  is  that,  Your  Honor? 

The  Court :  Omission  of  the  words  '' although  de- 
famatory." Actually,  I  cannot  find  that  a  criticism, 
which  is  actually  defamatorj',  is  privileged.  It  is 
privileged  if  it  is  not  defamatory. 

Mr.  Faulkner:  Is  that  the  quotation  from  the 
"Restatement"? 

The  Coui-t:  The  quotation  says  that  "matters  of 
public  concern  is  pri^ileged  if  the  criticism,  al- 
though defamatory." 

Mr.  Faulkner:  Well,  didn't  I  correctly  quote 
there,  [585]  Youi-  Honor? 

The  Court:  Well,  I  cannot  believe  that  that  is 
the  law,  even  though  the  "Restatement  of  the  Law 
of  Torts"  may  so  indicate.  It  may  be  qualified  by 
what  follows,  that  is,  if  it  is  under  "a  true  or  priv- 
ileged statement  of  fact"  or  "represents  the  actual 
opinion  of  the  critic"  and  "is  not  made  solely  for 
the  purpose  of  causing  harm  to  the  other."  Now,  I 
find  that  the  question  of  privilege  does  not  go  quite 
that  far,  but  the  instructions  will  be  granted  insofar 
as  I  can  find  that  the  law  is  applicable. 
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No.  4  is  covci'cd  by  the  iiist iMiction  cxcppt  that  on 
Pai;-e  2  of  this  iiist i-iictinii  the  woi-d  nialicc  used 
hen'  as  meaniiii^-  actual  ('vil-niiii(h'(hicss  should  he 
and  is  corrected  in  th<>  itisti-nctions  irivcn  to  refer 
to  actual  malice  and  not  Icual  rnalirc.  and  1  have 
endeavored  to  draw  the  distinction  between  those 
two  things,  which  is  a  vi^vy  confusing;  matter  to 
anyone,  pai-ticularly  to  jui-oi's,  and  I  have  en- 
deavored to  make  that  distinction  as  clearly  as  T 
possibly  can  do  so.  At  least,  tlie  jni-y  will  be  in- 
structed that  there  is  no  presumption  of  the  exist- 
ence of  actual  malice,  which  must  be  proved,  but 
that  there  is  a  presumption  of  legal  malice  where 
a  matter  is  libelous  per  se. 

Tnstniction  No.  5  is  denied  for  the  reasons  al- 
ready assigned  in  ruling-  upon  the  defendant's  mo- 
tion for  dismissal ;  that  is,  the  question  of  the  infer- 
ence as  to  this  subheadline  [586]  is  one  for  the  jury, 
and  not  for  the  Court  to  decide  as  a  matter  of  law. 

In  Instruction  No.  6  the  reference  to  the  statutes 
here  involved,  that  is,  Chapter  133  of  the  laws  of 
1951,  is  covered  by  instructions,  although  I  did  not 
find  it  necessary  to  quote  the  statutes  in  full,  which 
I  think  would  only  confuse  the  jmy,  and  to  that 
effect,  to  that  extent,  the  instructions  cover  it.  How- 
ever, the  request  that  we  instruct  the  jury  that  the 
actions  of  the  plaintiffs,  the  Board  of  Road  Com- 
missioners, was  a  violation  of  these  laws  will  be  de- 
nied. That,  again,  is  not  for  the  Court  to  detei-mine. 
There  is  dispute  on  the  evidence.  The  defendant 
says  they  were.  The  plaintiffs,  particularly  Mr. 
Roden,  say  it  was  not.  I  am  not  going  to  decide  that 
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question.  I  leave  it  to  the  jury  to  decide.  As  to  the 
last  paragraph  of  No.  6,  again  with  reference  to 
the  discrepancies  of  the  ferry  fund,  that  is  denied 
because  it  is  not  relevant  to  the  issues  of  the  case. 
Oh,  yes;  there  is  a  No.  6  alternate.  No.  6  alternate 
is  likewise  covered  with  reference  to  calling  atten- 
tion of  the  jury  to  the  sections  of  the  Compiled 
Laws  here  set  forth,  which  I  think  should  justly  be 
called  to  their  attention  in  deciding  these  issues,  al- 
though, again,  I  have  not  seen  fit  to  quote  them  in 
full.  The  remainder  of  the  last  paragraph  of  the  al- 
ternate instruction,  indicating  that  it  is  undisputed 
that  the  accounts  found  discrepancies  in  the  ferry 
fund,  is  denied,  first,  because  [587]  there  was  cer- 
tainly a  dispute  on  that  fact,  and,  second,  because 
we  have  found  that  it  is  irrelevant. 

Instruction  No.  7  is  denied,  because  I  cannot  find 
that  the  law  defining  the  crime  of  embezzlement 
covers  cases  where  public  funds  are  not  deposited 
in  the  right  account,  if  it  is  so  that  they  were  not, 
unless  there  be  a  conversion  of  those  funds  to  the 
use  of  such  person,  and  that,  as  stated  in  the  ruling 
upon  defendant's  motion,  the  deposit  of  monies  in 
the  bank  account  does  not  constitute  a  loan  in  viola- 
tion of  that  statute.  The  Court  will  instruct  the  jury 
instead  that,  as  far  as  the  statutes  concern  embezzle- 
ment, that  there  is  no  parallel  of  fact  in  this  publi- 
cation. We  will  instruct  the  jury  that,  as  to  any 
issue  of  the  device  claimed  by  Mr.  Moore  and  other 
witnesses,  that  that  is  presented,  although  it  is  very 
difficult  to  prepare  an  instruction  which  will  not  be 
inconsistent  upon  that  point.  I  will  certainly  try. 
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Instruction  No.  8,  in  regard  to  the  j)arallol  of  tho 
Oscar  Olson  case,  must  be  denied.  The  matter  of 
fair  comment  and  criticism  covered  by  this  instruc- 
tion is  covered  by  other  instruction,  but  1  do  not 
think  the  test  is  whether  the  editor,  wlio  in  good 
faith  considered  the  matter  to  be  fail-  comment 
and  privileged,  or  whether  the  woi-ds  in  the  sense 
in  which  they  were  used,  in  the  ordinary  meaning 
which  they  were  given,  are  fair  comment  and  privi- 
leged, and  the  jury  will  be  so  instructed.  [588] 

No.  9  is  covered  by  other  instructions  except  as  to 
the  explanation  published.  Instructions  prepared 
are  to  the  effect  that  such  do  not  constitute  a  re- 
traction unless  the  truth  of  the  statement  j)ul)lished 
was  admitted,  which  I  think  is  definitely  the  law. 
Merely  to  i)ublish  the  explanation  of  the  plaintiffs 
without  stating  that  these  explanations  were  true  is 
not  a  retraction. 

Mr.  Faulkner :     May  I  say  a  w^ord,  Your  Honor  ? 

The  Court:     Yes. 

Mr.  Faulkner:  That  was  never  intended,  that 
the  retraction  in  effect  would  imply  that  the  pub- 
lished material  was  wrong  or  that  they  w^ere  taking 
it  back  or  retracting  it.  That  is  not  a  retraction  but 
an  explanation. 

The  Court:  Oh,  I  am  referring  now  not  to  this 
publication  of  the  next  day.  That  is  what  I  under- 
stood this  Instiiiction  No.  9  relates — oh 

Mr.  Faulkner:     No.  I  think  it  does  relate 


The  Court:  Oh,  I  am  speaking  now  of  the  sec- 
ond paragraph — ''that  defendant  opened  its  columns 
to  plaintiffs  on  the  same  day." 
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Mr.  Faulkner:     Isn't  that  in  No.  8? 

The  Court :     I  am,  I  thought,  reading  from  No.  9. 

Mr.  Faulkner:  Pardon  me;  oh,  yes;  the  second 
paragraph.  Excuse  me.  Your  Honor. 

The  Court :  Yes ;  that  is  what  I  am  referring  to. 
It  [589]  is  that  such  does  not  constitute  a  retrac- 
tion, if  that  is  what  is  intended,  unless  the  truth 
of  those  statements  are  admitted.  The  first  para- 
graph of  No.  9  is,  as  previously  stated,  covered  by 
other  instruction. 

Mr.  Faulkner :     That  covered  the  explanation. 

The  Court:  Yes;  that  is  the  next  day;  the  first 
paragraph. 

Mr.  Faulkner:  Do  I  understand  the  Court  will 
give  that  or  not,  that  first  paragraph? 

The  Court:  Oh,  yes;  the  jury  will  be  instructed 
that  they  should  take  this  statement  into  consider- 
ation, especially  in  the  matter  of  damages. 

Mr.  Faulkner:  And,  in  the  other  matter,  it  is 
controverted  and  it  is  a  matter  for  the  jury,  the 
second  paragraph,  as  I  understand  it. 

The  Court:  Well,  no.  The  point  is  that  the  sec- 
ond paragraph,  Mr.  Faulkner,  that  this  explana- 
tion published  in  the  columns  of  the  paper  on  the 
same  day  would  not  be  a  retraction 

Mr.  Faulkner :     Oh,  no. 

The  Court:     unless  the  truth  of  those  things 

were  admitted.  Naturally,  the  jury  may  take  it  iQto 
consideration. 

Mr.  Faulkner:     Yes. 

The  Court:     Yes. 
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Mr.  Faulkner:  l^ut  what  I  iii.aiit,  ^'oiii-  Tloiior, 
was  [590]  that  there  was  a  cuntlict  of  evidence, 
which  I  did  not  conteniphite  at  the  time  \  drew  this, 
as  to  whether  these  statements  were  made  by  two  of 
the  phxintiffs  on  that  day.  That  would  he  a  ques- 
tion for  the  jury  if  they  want  to  deny  that  tliey 
made  them.  That  would  be  a  question  for  the  jury, 
wouldn't  it? 

The  Court:     Well,  yes. 

Mr.  Faulkner :  Yes.  So,  may  I  say  this  ?  In  fair- 
ness to  Mr.  Roden,  he  said  that  he  did  not;  Mr. 
Metcalf,  I  think,  said  he  did;  but  Mr.  Roden  said 
he  didn't.  So,  there  is  a  question  there  for  the  jury. 

Mr.  Kay:  Mr.  Metcalf  merely  said  he  was  inter- 
viewed, but  he  didn't  admit  the  correctness  of 
the 

Mr.  Faulkner :     That  is  right ;  he  didn't. 

The  Court:  Well,  we  will  check  that  a  little  fur- 
ther to  see  if  we  have  it  substantially  covered. 

Mr.  Faulkner:  I  think  that  would  be  a  question 
for  the  jury. 

The  Court :  No.  10 — I  think  we  have  already  cov- 
ered that  with  regard  to  the  check.  I  do  not  propose 
to  comment  at  all  upon  this  matter  of  the  check,  ex- 
cept to  instruct  the  jury  that  they  can  consider  the 
headlines  as  well  as  the  articles  and  any  imputa- 
tions arising  therefrom.  I  do  not  think  I  should 
comment  particularly  on  that  item.  It  isn't  the 
province  of  the  Court. 

Mr.  Faulkner:  Your  Honor,  I  think  I  am  off 
the  track  [591]  here.  What  is  that  one  ? 
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The  Court:  No.  10,  with  regard  to  the  check 
being  placed  in  a  prominent  place  on  the  front  page. 

Mr.  Faulkner:     Do  we  have  that  in  there? 

The  Court:     Wait  a  minute. 

Mr.  Faulkner:     My  No.  10  is  different. 

The  Court:  I  have  my  notes  wrong  here;  oh, 
beg  pardon ;  I  had  my  notes  wrong ;  I  mean,  I  was 
looking  at  the  wrong  notes.  I  meant  merely  that 
I  was  to  check  that  a  little  further.  I  think  that  that 
instruction  is  substantially  covered,  and  I  meant  by 
my  note  here  to  check  it  a  little  further;  if  not,  it 
will  be  covered. 

No.  11  I  find  also  is  substantially  covered;  and, 
especially  the  next  to  the  last  paragraph  on  Page 
2,  I  think  that  is  the  law  with  reference  to  the 
right  of  an  individual  being  the  same  as  a  corpo- 
ration or  the  same  as  a  newspaper.  I  find  no  differ- 
ence. 

No.  12,  with  regard  to  fair  comment  and  the  ques- 
tion of  privilege,  is  granted  in  substance. 

No.  13,  the  matter  of  the  facts  set  forth  in  the 
publication,  had  not  been  fully  covered,  but  it  will 
be  covered,  although  the  language  of  the  first  para- 
graph here  I  think  must  be  denied,  but  it  will  be 
covered  so  far  as  I  find  the  law  to  be  applicable. 
The  second  paragraph  is  substantially  granted,  or 
granted  in  substance;  and,  likewise,  the  next  [592] 
paragraph,  except  this  language:  ''The  fact  that 
the  criticism  may  be  fantastic  is  immaterial,  and  the 
extravagant  form  of  its  expression  is  unimportant. '^ 
That  portion  is  denied. 


Mr.  Nesbett :     ' '  And  the  extra vasrant 


>> 


&• 


Henry  Rod  en,  el  cil.  (,71 

The  Court:  "And  llic  cxtravairaiit  Inrni  of  its 
expression  is  iininiixn-lant."  I  do  not  tlnid<  that  is 
the  hiw.  And,  as  to  the  hist  para.uraph  (.n  tliis  pa^e, 
No.  13,  that  is  denied,  because  I  do  not  find  tli,.  j-idc 
here  applicable,  that  is,  where  there  is  an  atteni])t 
to  wrcMieh  a  word  or  a  phrase  out  of  an  article  and 
call  it  libelous.  I  do  not  find  that  apjjlicabh'  here. 

Instruction  No.  14,  the  matter  of  tlie  definition 
of  a  crime  is,  I  think,  sufficiently  covered.  The  mat- 
ter of  the  definition  of  the  crime  of  embezzlement 
of  public  money  is  fully  covered,  and  1  ])ropose  that 
the  jury  should  be  entitled  to  the  language  of  this 
section  in  full  in  order  that  they  may  fully  under- 
stand that  issue.  I  cannot  find  that  the  last  para- 
graph there  is  a  correct  statement  of  the — well,  not 
a  correct  statement  of  the  law,  but  is  appropriate 
or  justified,  and  that  last  paragraph  then  must  be 
refused. 

No.  15  is  covered  by  other  instructions  as  to  what 
comments  are  fair  comments  and  the  matter  of 
pri^dlege  and  also  covered  with  regard  to  the  issues 
in  the  complaint  and  answer  as  to  damages,  like- 
wise as  to  punitive  damages  and  as  to  malice.  Here 
is  a  question  here  that  I  would  like  to  be  [593] 
considered  right  at  this  time.  Perhaps — I  do  not 
find  it  here — perhaps  it  is  in  a  later  one,  Mr.  Faulk- 
ner, where  you  referred  to  the  fact  that  the  plain- 
tiffs Roden  and  Metcalf  do  not  claim  punitive  dam- 
ages. That  is  corrected  by  amendment. 

Mr.  Faulkner:  That  can  be  taken  out,  Your 
Honor,  because  I  wrote  that  before  the  amend- 
ment was  made. 
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The  Court :  I  thought  it  was  in  here,  in  your  Re- 
quested Instruction  No.  15,  but  at  the  moment  I  do 
not  find  it. 

Mr.  Faulkner:     No.  I  think  that  was  later.  M 

The  Court:  Later,  I  think;  yes.  We  will  take  it 
up  when  we  come  to  it  then.  As  to  the  matter  of 
the  granting  of  exemplary  or  punitive  damages  only 
where  there  is  evidence  of  actual  malice  or  a  reck- 
less disregard  of  plaintiffs'  rights,  that  is  granted 
and  is  covered  by  instruction. 

No.  16,  the  first  paragraph  is  covered  by  stand- 
ard instruction.  The  next  paragraph  is  denied  with 
respect  to  legal  malice  by  reason  of  the  presumption 
arising  from  an  imputation  of  crime.  It  is  granted 
as  to  actual  malice.  That  portion  of  the  requested 
instruction,  the  last  two  paragraphs,  with  relation 
to  the  defendant,  that  there  is  no  allegation  in  the 
complaint  that  the  defendant  did  not  believe  these 
statements  were  true  and  that  the  law  presumes, 
raises  a  presumption  of  good  faith,  I  do  not  think 
that  that  is  the  law,  particularly  where  there  is  a 
presumption  of  malice,  and  that  portion  is  de- 
nied. [594] 

No.  17  is  a  standard  instruction  and  is  given — 
rather,  the  first  paragraph.  The  second  paragraph, 
I  think,  is  sufficiently  covered. 

No.  18,  the  first  two  paragraphs  are  covered  by 
standard  instructions.  The  third  is  denied  for  the 
reasons  previously  assigned.  As  to  the  remainder, 
with  regard  to  production  of  records,  I  cannot  see 
that  such  an  instruction  is  justified,  where  the  evi- 
dence here  showed  without  controversy,  as  far  as 
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T  could  hear  it,  that  a?i  crfort  liad  hccn  made  to  pro- 
diico  tlie  records.  'Phc  defendant  itself  produced  all 
maimer  of  certitieates  show  inu"  that  seai-ch  had  h«'<-ii 
made  and  they  could  not  he  found.  'I'licii,  how  can 
we  tell  the  jury  that  there  is  some  "Tave  fanlf  in 
these  officials  for  not  producinc:  the  checks;  and  I 
will  not  so  instinct  the  jury. 

No.  19  is  covered  by  standard  instruction. 

No.  20  may  be  proper,  but  I  find  it  is  wholly  un- 
necessary. I  don't  think  there  is  any  such  issue,  and, 
therefore,  it  is  not  relevant.  I  don't  think  it  is  nec- 
essary to  instruct  the  jury  that  expediency  and  con- 
venience are  no  excuse  for  violation  of  the  law.  T 
see  no  reason  for  such  instruction. 

No.  21,  which  explains  the  statutes  undei-  which 
Oscar  Olson  was  convicted  and  sentenced,  is  sub- 
stantially covered  by  another  instruction,  which  I 
think  should  be  explained  to  the  jury. 

No.  22  is  covered,  I  think  almost  exactly  as 
set  [595]  forth  here  by  Judge  Yankwich,  or  at  least 
in  substance. 

No.  23,  and  again  on  the  matter  of  fair  comment, 
is  substantially  covered  by  the  instructions,  except 
for  the  last  paragraph  which  is  refused. 

No.  24  is  denied  for  the  reason  that  I  do  not  be- 
heve  that  it  is  established  as  a  matter  of  law^  that, 
if  the  statements  of  fact  are  true,  that  we  can  dis- 
regard the  comment,  because  the  comment  is  just  as 
much  a  part  of  the  publication  as  the  statement  of 
fact,  so  I  cannot  instnict  the  jury  that,  if  the  facts 
are  substantially  true,  the  right  of  fair  comment 
is  a  complete  defense  as  to  any  comment,  and  that 
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instruction  will  be  refused.  That  is  covered  with  re- 
gard to  what  is  fair  comment  and  what  is  not  by  the 
instructions  prepared. 

No.  25,  with  respect  to  the  violation  of  the  provi- 
sions of  Chapter  133  of  the  Session  Laws  of  1951, 
is  covered,  so  far  as  I  find  need  be  done,  by  the  in- 
structions prepared,  except  as  to  the  last  sentence, 
in  which  the  Court  is  asked  to  instruct  the  jury  that 
the  setting  up  of  the  fund  in  the  Behrends  Bank 
and  payments  therefrom  were  in  violation  of  the 
laws  of  Alaska,  which  is  refused.  That,  again,  is  a 
question  for  the  jury. 

No.  26  is  denied  for  the  reasons  already  assigned, 
because  we  cannot  say  that  comment  in  an  editorial 
is  privileged  because  it  is  only  the  writer's  opinion. 
That  is  not  privileged  and  is  denied.  [596] 

No.  27  is  denied  for  the  reasons  previously  as- 
signed. I  cannot  understand  the  quotation  here  from 
the  Restatement  of  the  Law  of  Agency  that  a  per- 
son— ''If  an  agent  is  appointed  to  perform  an  ille- 
gal act,  and  he  does  so,  the  one  appointing  him  is 
responsible  criminal^."  I  think  that  is  a  rather 
broad  statement.  He  would  not  be  responsible  crimi- 
nally unless  he  were  an  accessory  in  some  manner; 
then  of  course  he  would  be  responsible.  But  I  do 
not  find  such  requested  instruction  to  be  applicable 
here,  and  it  is  denied. 

No.  28,  with  regard  to  the  authority  to  operate  i 
the  ferry  at  all  or  purchase  it,  is  denied  for  the  I 
reasons  already  stated  by  the  Court,  except  this,  i 
that  the  last  portion,  that  the  law  is  applicable — 
"all  laws  applicable  to  the  receipt  and  disbursement  • 
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of  public  funds"  may  be  applied  to  tlic  ferry  \'\uu\ 
— that  is  of  course  obvious,  and  I  think  it  is  sub- 
stantially covered — well,  not  obvious— there  is  no 
other  means — no — I  did  not  read  this  too  carefully. 
The  last  sentence — ''Notwithstandin.u-  the  fact  that 
there  was  no  authority  in  law  to  purchase  the 
ferry,"  which  we  have  already  ruled  upon,  ''havinjLT 
used  Territorial  funds  for  that  purpose  and  havin^^ 
used  Territorial  funds  in  the  operation  of  the  ferry, 
all  laws  applicable  to  the  receipt  and  disbursement 
of  i)ublic  funds  should  have  been  applied  in  the  han- 
dling of  these  monies."  Again,  that  is  a  matter  of 
very  considerable  dispute  here  and  a  difference  of 
opinion  between  even  the  Attorney  General  and  tlie 
Assistant  [597]  Attorney  General,  and  1  am  not 
going  to  so  instruct  the  jury.  One  Attorney  General 
seemed  to  think  it  was  all  right,  and  one  of  the  As- 
sistants seemed  to  think  it  was  not,  and  one  former 
Attorney  General  thought  it  was.  I  am  not  going  to 
instruct  the  jury  as  to  wiiether  it  w^as  or  was  not 
applicable. 

No.  29  is  denied  because  it  is  not  applicable,  al- 
though it  is  a  correct  statement  of  law. 

No.  30,  with  regard  to  specific  questions  to  be 
answered,  I  have  been  debating  that  question.  I 
would  like  to  consider  it  further.  Generally,  in  cases 
of  this  kind  I  think  the  Court  should  try  to  avoid 
this  type  of  verdict  if  it  can.  I  would  like  to  hear 
from  counsel  for  the  plaintiffs  as  to  their  views  as  to 
the  special  forms  of  verdict. 

And,  also,  I  still  didn't  find  the  reference,  some- 
where, to  the  matter  of  punitive  damages  wdth  ref- 
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erence  to  plaintiffs  Roden  and  Metcalf .  I  would  like 
counsel  for  the  plaintiffs  to  state  to  the  Court 
whether  or  not  it  would  not  be  proper  for  the 
Court  to  instruct  the  jury  that  no  question  of  pu- 
nitive damages  should  be  considered  as  to  these  two 
plaintilfs  on  the  matter  of  actual  malice.  Has  there 
been  actual  malice  shown  as  against  Roden  and 
Metcalf? 

Mr.  Kay:  I  believe  so,  Your  Honor.  In  that  re- 
gard, from  this  point  of  view,  of  course  actual  mal- 
ice is  something  that  is  hard  to  produce  direct  proof 
on.  However,  we  have  shown,  I  believe,  rather  con- 
clusively by  the  many  extensive  [598]  exhibits  that 
the  animosity,  or  at  least  we  hope  that  we  have 
proved — ^we  offered  evidence  that  the  animosity 
against  the  Governor  extended  to  those  who  co-op- 
erated and  worked  with  him  and  were  members 
of  his  administration.  And  on  the  question  of  ac- 
tual malice 

The  Court:  They  were  not  specifically  named. 
There  was  some  talk  about  a  Gruening  machine, 
and  then  I  think  Mr.  Small  particularly  denied  that 
there  was  any  such  thing. 

Mr.  Kay:  They  have  been  named  specifically  of 
course  in  these  series  of  articles,  and  then  they  fol- 
low up,  which  is  introduced  in  evidence,  refers  to 
them 

The  Court :  Well,  I  did  not  have  an  opportunity 
to  read  all  of  these  exhibits  other  than  what  you 
read  to  the  jury. 

Mr.  Kay:  All  that  I  was  going  to  point  out  in 
that  regard  was  that  after  this  publication  and  a 
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few  days  later  an  editoiial  was  pn])lis}i('(l,  which  is 
in  evidence:  "Attenii)ts  to  sih-ncc  Ahiska's  free 
press  through  intimidation  took  a  new  turn  last 
week  as  Ernest  Gruening-  and  two  administrative 
satellites  brouG:ht  civil  suits  against  the  Daily 
Alaska  Empire  in  the  sum  of  $30(),()()0."  And  then  it 
went  on:  ''the  Empire's  publisher  hei-cwith  informs 
Dr.  Gruening  that  she  is  not  and  will  not  he  fright- 
ened by  his  political  antics  nor  those  of  his  cohorts." 

Now,  I  feel  that  there  is  sufficient  evidence 
of  [599]  actual  malice  to  justify  the  imposition  of 
punitive  damages  if  the  jury  is  to  believe  that  this 
vindictive  feeling,  if  such  existed,  against  the  Gov- 
ernor extended  to  those  in  his  administration  closely 
co-operating  with  him.  But  in  any  event.  Your 
Honor,  may  I  point  out  that,  as  Your  Honor  has 
said,  that  this  is  a  libel  per  se.  Malice  is,  therefore, 
presumed,  and 

The  Court:     That  is  legal  malice. 

Mr.  Kay:     The  legal  malice 

The  Court:     I  am  speaking  of  punitive  damages. 

Mr.  Kay:     in  a  libel  per  se 

The  Court:  Therefore,  to  assess  punitive  dam- 
ages, surely,  there  must  be  an  actual  malice. 

Mr.  Kay:  I  believe  not,  sir;  I  think  not  accord- 
ing to  the  law.  If  there  is  a  libel  per  se,  particularly 
in  the  case  of  criminality,  I  think  that  that  libel  is 
sufficient  to  support  a 

The  Court:  Well,  let  me  correct  that  please. 
Either  that  there  must  be  actual  malice  or  that  the 
act  was  done  w^antouly  and  recklessly,  without  re- 
gard to  the  right  of  plaintiffs.  So  that  in  that  re- 
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spect  there  is  an  issue  as  to  whether  there  was  a 
wanton  or  reckless  act  without  regard  to  the  right  of 
those  plaintiffs,  and,  correcting  myself  then,  with 
that  view  I  believe  that  the  issue  should  be  submit- 
ted to  the  jury. 

Mr.  Kay:     I  believe  so,  Your  Honor.  [600] 

Mr.  Faulkner:  Your  Honor  please,  in  that  con- 
nection, in  writing  these  proposed  instructions  of 
the  defendant's  I  attached  to  them,  as  the  Court  has 
noted  and  stated,  a  special  form  of  verdict,  that  is, 
certain  specific  questions  to  be  answered.  In  doing 
that  I  have  followed  the  procedure  in  the  Golden 
North  case.  It  is  very  difficult,  I  imagine,  for  a 
jury  to  decide  a  libel  suit  without  doing  that. 

Now,  in  preparing  this  special  verdict,  you  may 
notice  in  these  instructions  I  have  proposed  there 
and  gave  you,  I  have  given  you  only  one  set  of  ver- 
dicts. I  have  given  you  only  one  for  Governor 
Gruening,  and  the  reason  I  didn't  give  the  other  two 
was  that  I  had  them  written  out  but,  since  they 
added  the  malice  allegation  in  the  complaint,  I  had 
to  rewrite  them  and  add  or  make  them  exactly  the 
same  as  the  other,  and  I  will  have  those  here  in  the 
morning.  They  are  done,  and  I  just  forgot  to  bring 
them  up  at  noon.  I  did  them  last  night.  So,  your  file, 
in  other  words,  is  not  complete  until  I  bring  those 
other  two  sets  for  the  Court  to  rule  on.  That  Vvill 
be  done. 

The  Court:  I  would  like  to  hear  from  counsel 
for  plaintiffs ;  what  is  your  suggestion  with  regard 
to  these  special  forms  of  verdict? 
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Mr.  Nesbett:  Your  Honor,  wc  haven't  studied 
tlicni. 

The  Court:  I  don't  mean  special  Coinis.  I  nuan 
specific  questions.  [601] 

Mr.  Nesbett:  First  of  all,  we  object  to  askinc^ 
for  special  findings  because  it  does  notliin^^  but  con- 
fuse the  jury.  There  is  nothing?  unusual  about  tliis 
case  that  would  make  it  different  fi-oni  any  other 
libel  or  slander  case  wiiere  the  only  matters  to  in- 
struct upon  must  be  determined  and  then  the  (ques- 
tion is,  if  such  and  such  a  determinatioji  is  made, 
whether  they  are  entitled  to  damages  and  how  much. 
There  is  room  for  two  findings,  compensatory  and 
punitive  damage,  and  I  can't  see  anything  that  sep- 
arates this  libel  suit  from  the  ordinary  run  of  the 
mill  libel  suit  in  connection  with  the  instructions 
or  the  form  of  the  verdict. 

Now,  I  can  see  w^here  imtting  six  questions  to  the 
jury  with  parentheses,  for  example,  under  No.  1 : 
"(If  you  have  answered  'Yes'  to  question  No.  1, 
then  you  should  not  answer  any  of  the  remaining 
questions;  but  if  you  have  answered  'No,'  then  an- 
swer Question  No.  2.)" — and  then  it  goes  on  down 
and  gets  so  involved  that  you  are  running  the 
sheets  back  and  forth,  and,  as  I  say,  Your  Honor, 
it  does  nothing  but  confuse,  and  it  would  result,  if 
this  were  anything  in  the  w'ay  of  a  peculiar  type 
damage  suit,  or,  rather,  libel  suit,  then  the  matter 
of  damages  might  become  more  involved,  but  it  is 
not,  and  it  should  be  kept  simplified  just  as  we  at- 
tempt to  keep  the  instructions  as  simplified  as  pos- 
sible. Those  are  our  opinions  on  the  matter. 
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Mr.  Kay:  I  would  just  like  to  add — I  can  see 
why  [602]  and  how  in,  perhaps,  a  ease  where  it  is 
not  libel  per  se  and  there  was  innuendo,  it  would  be 
considerably  to  the  plaintiff's  advantage  in  such 
a  case,  and  I  wouldn't  blame  him  for  asking  for  it, 
to  ask  a  number  of  questions  in  the  hope  that  the 
jury  might  come  up  with  a  conflict  between  the  an- 
swers and,  therefore,  vitiate  their  findings  and  re- 
quire a  new  trial,  and  I  think  that  that  possibility 
would  always  exist  here  because  it  is  going  to  take 
a  lot  of  study  on  the  jury's  part  to  go  back  and 
forth  all  the  way  through  these  questions,  whereas, 
basically,  the  question  in  this  case  is  rather  simple 
— were  these  plaintiffs  libeled,  as  instructed  by  the 
Court,  and,  if  so,  what  actual  damages  are  they  en- 
titled to,  and,  if  they  are  entitled  to  any  punitive 
damages,  what  amount  of  punitive  damages  are  they 
entitled  to  %  Therefore,  we  very  strongly  oppose  the 
giving  of  any  series  of  six  questions  in  arrival  of  a 
verdict.  It  is  a  rather  peculiar  form  of  verdict  in 
any  event.  I  should  think  that,  if  the  Court  were  to 
submit  anything  and  propose  anything  but  a  gen- 
eral verdict,  it  might  submit  a  series  of  questions 
in  addition  to  a  general  verdict  or  interrogatories 
in  addition  to  a  general  verdict;  but  this  purports 
to  be  a  form  of  verdict. 

The  Court:  No  doubt  it  is  a  question  for  the 
discretion  of  the  Court:  I  rather  hesitate  to  do  it 
because  I  feel,  too,  that  it  would  only  cause  confu- 
sion. I  do  know  that  the  last  time  I  attempted 
something  similar  to  it  the  jury  [603]  returned  with 
their  verdict,  and  after  they  had  been  discharged 
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botli  parties  turiiod  to  nic  and  said,  'Ml'  the  Court 
})loase,  who  won?"  And  I  said,  "I  d<.  not  kn..\v." 
And  T  didn't  know.  And  it  is  a  wliole  lot  simpler,  I 
think,  to  let  the  jury  decide  whetlicr  tlic  ddrndant 
is  liable  and,  if  so,  how  much.  T  do  not  believe  that 
it  would  be  wise  to  ^ive  such  specific  questions. 

Mr.  Faulkner:  If  the  Court  i)lease,  in  submit- 
ting this  to  the  Coui-t  I  followed  the  Golden  Noith 
case  in  whicli  they  did  that — only  they  submitted,  1 
think,  more  iiuestions — and  that  procedure  was 
largely  based  on  Coleman  v.  MacLennan,  in  which 
they  submitted  a  dozen  questions,  and  the  Court  held 
that  to  be  proper,  and  I  think  those  two  are  our 
leading  cases  on  libel. 

The  Court:  Oh,  I  think  it  would  be  proper,  Mr. 
Faulkner,  but  I  think  it  is  a  question  for  the  dis- 
cretion of  the  Court,  whether  it  would  be  wise. 

Mr.  Faulkner:  It  is  very  difficult  to  submit  a 
general  verdict  to  a  jury  in  a  case  of  this  nature,  as 
is  usually  done,  and  I  find  in  my  examination  of  the 
authorities  what  is  usually  done  in  libel  cases — first, 
whether  the  publication  was  libelous  within  the  lan- 
guage of  the  Court's  instructions,  whether  it  was 
libelous  per  se,  if  the  truth  were  established, 
whether  the  comment  was  fair,  and  then  whether 
there  was  any  malice;  and  that  is  very  es- 
sential. You  should  [604]  get  a  general  verdict 
whether  it  is  based  on  malice  or  what  it  is  based  on. 

Mr.  Nesbett :  I  think  counsel  is  mistaken.  I  have 
seen  a  number  of  libel  suits  in  Alaska  and  been 
involved  in  them  and  I  have  never  seen  it  done,  nor 
in  slander.  Furthermore,  according  to  Mr.  Faulk- 
ner's remarks  that  Coleman  v.  MacLennan  is  a  lead- 
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ing  case  on  libel,  apparently,  I  don't  think  he  is 
quite  correct.  He  made  the  remark  this  morning 
that  that  case  had  overruled  Scott  v.  Times  Mirror, 
which  I  had  cited.  Actually,  it  is  the  reverse. 
Coleman  v.  MacLennan  is  reported  in  84  Pacific, 
whereas  Scott  v.  Times  Mirror  is  184  Pacific,  a 
much  later  case  and  is  a  leading  case,  and,  as  I  say, 
cited  in  many,  many,  many  of  the  cases  which  deal 
with  the  points  that  we  are  concerned  with  here  on 
libel. 

Mr.  Faulkner:  I  think  counsel  misunderstood 
me  this  morning.  That  isn't  what  I  said.  I  said  it 
was  our  Court  of  Appeals  in  a  very  recent  case,  the 
Golden  North  Company,  referring  to  this  Coleman 
V.  MacLennan  case  as  a  leading  case,  and  said  that, 
while  it  was  overruled  in  a  certain  case  or  two,  that 
the  Courts  have  gone  back  to  it,  and  that  is  now  the 
law.  That  is  what  the  Court  of  Appeals  said  about 
it,  not  what  I  am  saying  about  it. 

Mr.  Nesbett:     That  isn't  what  my  notes  say. 

The  Court:  There  is  no  need  of  prolonging  this 
argument,  I  think.  I  do  find  that  the  law  of  libel 
is  not  as  [605]  simple  as  some  people  may  think. 

Mr.  Kay:     That  is  for  sure. 

Mr.  Nesbett:  Your  Honor,  I  gave  you  a  hand- 
written instruction.  Proposed  No.  12,  regarding  and 
concerning  the  articles  as  a  whole.  Did  you  say  that 
was  covered  ? 

The  Court:  Oh,  yes.  I  neglected  to  attach  that 
here,  but  I  will.  I  have  it  here  some  place. 

Mr.  Nesbett:     Is  it  covered? 

The  Court:     It  is  covered;  yes,  sir. 
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(Whereupon,  Court  was  adjourned  until 
10:00  oVlock  a.m.,  November  If),  1*).')."),  recon- 
vening as  per  adjournment,  witli  nil  parties 
present  as  heretofore  and  tlie  jury  ;ill  present 
in  the  box;  respective  counsel  were  furnished 
eo])ies  of  the  Court's  Instructions  to  the  Jury; 
wiiereupon,  ^Ir.  Kay  made  tlie  ojjeninp:  ar^ai- 
ment  to  the  jury  on  liehalf  of  the  plaintiffs;  Mr. 
Faulkner  commenced  the  argument  to  tlie  jury 
on  behalf  of  the  defendant ;  and  thereupon,  the 
Court  recessed  until  1:30  o'clock  j),m.,  Novem- 
ber 19,  1955,  reconvening-  as  per  recess,  with 
all  parties  present  as  heretofore  and  the  jury 
all  present  in  the  box;  whereupon,  ^Ir.  Faulkner 
concluded  the  argument  to  the  jury  on  behalf 
of  the  defendant;  Mr.  Nesbett  made  the  clos- 
ing argument  to  the  jury  on  behalf  of  the 
plaintiffs;  the  Court  read  his  Instructions  to 
the  Jury;  and  the  following  occurred:) 

The  Court:  Now',  if  counsel  for  either  party 
wish  to  interpose  objections  to  the  Instructions,  will 
you  please  [606]  approach  the  bench  ? 

(Whereupon,  after  conference  at  the  bench 
between  Court  and  counsel,  the  jury  retired 
from  the  courtroom;  and  the  following  oc- 
curred:) 

The  Court:  We  will  hear  then  from  the  plain- 
tiffs as  to  any  exceptions.  The  Court  will  not  en- 
tertain any  argument  upon  these  exceptions.  You 
may  state  them. 
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Mr.  Nesbett:  The  plaintiffs  except  to  Instruc- 
tion No.  5,  Your  Honor,  commencing  with  the  words 
"The  statute"  on  Line  12  and  continuing  to  Page 
11,  through  Line  5,  upon  the  ground  that  quoting 
the  entire  statute  under  which  the  Territorial  Treas- 
urer was  sentenced  is  confusing  in  connection  with 
the  Instruction  No.  5  as  a  whole  and  when 
read  in  connection  with  the  other  instructions.  I 
think,  for  one  thing,  it  has  been  fully  covered. 

The  Court :     Is  that  the  only  one  ? 

Mr.  Nesbett:     That  is  all;  yes. 

The  Court:  As  we  have  stated  previously,  the 
Court  on  ruling  on  the  motion  for  judgment  for  the 
defendant,  we  found  it  necessary  to  quote  this  full 
statute  to  the  jury  in  order  that  they  can  fully  un- 
derstand what  constitutes  embezzlement.  Such  quo- 
tation surely  cannot  be  prejudicial  to  the  plaintiffs, 
and  I  do  not  find  it  confusing.  I  think  it  is  neces- 
sary, in  view  of  the  issues  here,  that  the  jury  knows 
exactly  what  the  crime  of  embezzlement  is.  The  ob- 
jection is  [607]  overruled,  or  exception  denied. 

Mr.  Faulkner :     That  is  all  you  have  ? 

Mr.  Nesbett:     That  is  all;  yes. 

Mr.  Faulkner:  Then  the  defendant  wishes  to 
except  to  portions  of  Instruction  No.  3,  beginning 
with  Line  9  of  Page  1  of  that  Instruction,  to  and 
including  the  words  ''damage  resulted"  on  Line  14 
of  the  same  page — Line  16 — pardon  me — no — 14. 

The  Court :     That  is  with  reference  to  libel  per  se. 

Mr.  Faulkner:  Line  14;  that  is  right;  Line  14; 
yes;  that  is  it.  And  then  to  the  last  paragraph  of 
this  Instruction,  Line  31,  on  Page  1 
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Mr.  Nesbett:     I   can't  licai-  you,  sir. 

Mr.  Faulkner:  Lino  31.  'V\w  last  j)aja^na|)li,  be- 
ginning on  Line  31,  Page  1  of  this  Instruction;  that 
would  be  Page  6  of  all  ol*  the  [nstructions.  'i'he 
Instructions  are  paged.  It  would  be  F^atre  H  of  the 
entire  Instructions. 

Then  the  defendant  excepts  to  the  entire  first 
paragi'aph  of  Instruction  No.  4,  ending  on  Line 
16;  the  paragraph  ending  on  Line  16  of  Instruction 
No.  4,  which  is  Page  8  of  the  Instructions. 

And  then  the  defendant  excepts  to  that  portion  of 
Instruction  5,  beginning  Line  12,  Page  2  of  the  In- 
struction; beginning  Line  12  of  Page  2,  which 

The  Court:  Tliat  is  the  same  one  that  the  plain- 
tiffs [608]  objected  to. 

Mr.  Kay:  I  was  going  to  say  we  better  withdraw 
our  objection,  Your  Honor. 

Mr.  Faulkner:     How  is  that? 

The  Court :  That  is  the  same  one  that  the  plain- 
tiffs objected  to. 

Mr.  Faulkner:     No. 

The  Court:  You  said  No.  5,  beginning  at  Line 
12,  Page  2. 

Mr.  Faulkner:     Page  2  of  that  Instruction. 

The  Court:  Page  2 — oh,  beg  pardon;  my  error; 
Line  12,  Page  2. 

Mr.  Faulkner:     Page  2  of  that  Instruction. 

Mr.  Nesbett:     That  is  Page  11,  Line  12. 

Mr.  Faulkner:  Page  11;  that  is  right;  Line  12, 
the  words:  "Further  that  the  deposit  of  an}-  such 
funds  in  a  bank  subject  to  be  withdrawn  by  check 
does  not  constitute  in  law  a  loan  of  such  funds.'' 
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And  then,  again,  in  Instruction  No.  5,  beginning  at 
Line  16,  Page  2  of  that  Instruction  and  Page  11  of 
the  whole,  beginning  with  Line  16,  at  the  beginning 
of  it,  down  through  the  word  "prosecution"  on  Line 
21.  And  defendant  objects  to  the  whole  of  Instruc- 
tion No.  6 — no;  I  haven't  finished  with  5;  excuse 
me.  Your  Honor.  And  to  Instruction  No.  5,  that 
portion  contained  on  Page  12,  beginning  at  the  top 
of  the  page,  above  Line  1,  with  the  words  "No  pen- 
alty," [609]  down  to  and  including  Line  15,  the 
words  "disqualification  from  of&ce." 

And  then  to  the  whole  of  Instruction  No.  6. 

The  Court :  Well,  you  object  to  the  language  that 
"No  penalty  is  provided  for  violation" 

Mr.  Faulkner:     Yes. 

The  Court :     Do  you  find  any  1 

Mr.  Faulkner:     Well,  no,  Your  Honor,  but 


The  Court:  I  certainly  wasn't  able  to.  I  searched 
and  searched  and  I  couldn't  find  any. 

Mr.  Faulkner:  No.  If  you  want  my  theory,  I 
will  give  it  to  Your  Honor. 

The  Court:  Well,  I  see.  You  don't  mean  any  ex- 
press penalty. 

Mr.  Faulkner:  No.  I  don't  mean  any  express 
penalty  in  those  statutes.  I  meant  that  the  penalty 
was  over  in  the  other  statute. 

The  Court:  Yes;  I  had  in  mind  that  was  your 
theory. 

Mr.  Faulkner:  Then  to  Instruction  No.  6,  as 
that  would  be  inconsistent  with  the  ruling  of  the 
Court  rejecting  Mr.  Homer's  testimony  or  sustain- 
ing objection  thereto. 
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Then  the  defendant  objects  to  Instnietion  No.  7 
in  its  entirety. 

And  No.  S,  ])aragTa])li  1,  the  cut  ire  parajrraj.h  1 
in  Tnstrnction  No.  8  on  Vix^v  1(),  niid  iiai\-mrn|)]i  3— 
oil,  no;  pardon  [610]  \nv.  I  think  that  pai-a-raph  3 
is  covered  in  your  next  paragraph  there. 

The  Court:     Do  you  object  to  all  of  No.  8? 

Mr.  Faulkner:     No.  The  first  para.s^-aph  of  No.  8. 

The  Court:     T  mean,  all  of  that  para,i,n-a])h ? 

Mr.  Faulkner:     All  of  that  paragraph. 

The  Court :  You  object  to  the  words :  *'The  truth 
of  the  words  complained  of  is  an  absolute  defense 
to  an  action  for  libel ' '  ? 

Mr.  Faulkner:  Well,  no;  I  don't  object  to  that; 
no,  Your  Honor.  I  am  mixed  up  on  that.  That  isn't 
it;  no.  From  the  words  "To  be"  on  Line  6  of  In- 
struction No.  8. 

The  Court:     I  see. 

Mr.  Faulkner:  Thank  you  for  calling  my  atten- 
tion to  that. 

Now,  I  think  that  is  all,  excepting  I  have  one  or 
two  here  that  I  think  were  included  in  my  instruc- 
tions. Let  me  go  over  these  for  a  minute  and  see 
if  they  were  included. 

The  Court:  I  think  exceptions  were  already 
taken,  were  they  not,  for  refusal  to  grant  the  re- 
quested instructions  ? 

Mr.  Faulkner:  No;  I  don't  think  so,  Your 
Honor.  No;  I  don't  think  I  did,  did  I? 
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Mr.  Kay:  I  think  it  is  understood.  If  not,  I 
would  stipulate,  as  to  both  sides. 

The  Court:  Without  enumerating  them,  those 
exceptions  [611]  are  certainly  allowed,  for  refusal 
to 

Mr.  Faulkner:  Well,  I  have  only  a  few  here. 
Your  Honor,  and  I  think  that 

The  Court:  I  really  don't  think  it  necessary  to 
enumerate  them.  They  are  all  in  the  record.  As  a 
matter  of  fact,  I  have  made  notes  on  each  one.  Ex- 
ception to  the  refusal  of  the  Court  to  grant  any  of 
the  defendant's  requested  instructions,  which  were 
refused,  is  allowed. 

Mr.  Faulkner :     That  will  take  care  of  it. 

The  Court:    And  the  same  for  the  plaintiffs.    J 

Mr.  Faulkner:  Yes.  Now,  I  think,  one  more  ex- 
ception. We  have  got  to  state  the  grounds  for  these 
exceptions.  I  think  that  they  do  not  state  the  law  of 
libel  as  it  exists  today  under  the  laws  of  Alaska 
and  the  decisions  of  the  courts.  I  can't  go  into  it 
any  more  than  that  \^i.thout  bringing  out  a  lot  of  ar- 
gument on  cases.  But  I  would  like  to  make  one 
more  exception,  and  that  is  to  the  refusal  of  the 
Court  to  submit  to  the  jury  the  verdict  contain- 
ing the  special  findings.  That  is  all. 

The  Court:  Well,  with  regard  to  the  defendant's 
exceptions,  I  think  practically  all  of  these  same  ob- 
jections were  made  and  disposed  of  on  the  ruling 
of  the  Court  on  the  motion  for  directed  verdict  and 
for  which  reason  the  exceptions  are  denied.  How- 
ever  

Mr.  Faulkner :    And  would  you [612] 
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Tlio  Court:  Just  a  niomciil.  'V\vM  is  true  as  to 
No.  ;■)  in  wliicli  wc  dotino  tlic  ci-iiiu'  of,  or  dcjiiic  as 
to  what  is  libelous  jkt  sc  ;  I  do  noj  sec  liow  tliat 
could  !)('  objected  to;  I  think  that  is  a  correct  state- 
ment of  the  law;  that  is  a  niei-e  definition;  as  to  the 
last  paragi-aph  with  regard  to  malice,  the  <listinc- 
tion  between  legal  and  actual  malice. 

No.  4,  in  which  the  Court  instructs  the  jury  that 
there  was  here  an  imputation  of  crime,  T  ani  satis- 
fied is  correct  and  that  the  Court  has  that  duty,  nnich 
as  I  would  like  to  avoid  it. 

And  No.  5,  I  think  that  is  also  covered  by  previous 
rulings  in  the  case.  I  cannot  find  that  the  statute, 
which  I  quoted  to  the  jury  in  order  that  they  may 
fnlly  understand  it,  has  any  application  to  the 
illegal  receipt  and  disbursement  of  public  funds, 
which  is  referred  to  in  the  main  part  of  these  arti- 
cles. 

No.  6,  we  have  previously  discussed,  except  that 
counsel  felt  that  we  have  limited  the  instruction 
to  the  previous  finding.  If  the  jury  finds  from  the 
evidence  that  the  publication  complained  of  is, 
actually  charged  or  imputed  to  the  plaintiffs  the 
crime  of  embezzlement,  it  is  limited  to  that,  and 
I  think  is  a  correct  statement  of  law. 

No.  7,  we  have  already  discussed,  and  I  am  still 
convinced  that  any  such  evidence,  relating  to  the 
handling  of  this  money  by  Mr.  Coughlin,  the  })urser, 
is  not  relevant.  [613] 

Instruction  No.  8  I  think  we  have  previously — no 
— we  have  not  previously  fully  discussed  it.  I  find  no 
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fault  with  which  I  am  aware  of  the  definition  of  the 
law  with  regard  to  the  truth  of  the  publication  and 
the  law  with  respect  to  privileged  communications. 

As  to  the  matter  of  special  questions  or  special 
form  of  verdict,  again  I  feel  that  such  would  not  be 
proper  here  and,  particularly,  the  forms  of  verdict 
as  submitted  by  the  defendant,  which  we  should  not 
consider  to  be  submitted  to  the  jury  in  this  case,  be- 
cause counsel  follows  the  theory,  which  the  Court 
does  not  adopt  at  all,  that,  if  the  facts,  what  you  call 
the  facts,  are  true,  then  there  is  no  libel  and  that 
you  can  say  anything  that  you  want  by  way  of 
comment,  and  that,  we  find,  is  not  the  law.  Comment 
also  must  be  honest  and  fair,  as  well  as  facts,  and 
for  that  reason  especially,  the  questions  which  you 
propose  to  put  to  the  jury  would  not  be  proper  at  all. 

Do  you  have  anything  further,  Mr.  Kay? 

Mr.  Kay:  Your  Honor,  on  the  question  of  the 
verdict,  naturally,  frankly,  Mr.  Nesbett  has  been 
absent  from  his  office  for  a  long  time,  some  three 
weeks,  because  he  was  absent  in  Seattle  prior  to  com- 
ing directly  to  Juneau  and  then  to  Ketchikan  on 
this  trial,  and  I  have  been  gone  about  ten  days;  if 
the  jury  were  to  come  in  and  return  a  verdict  almost 
any  hour  of  the  night,  I  know  for  myself  I  would  be 
very  glad  [614]  to  receive  it  so  that  we  could  depart 
Ketchikan  tomorrow.  I  promised  I  would  be  in  my 
office  on  Monday. 

The  Court:  Well,  you  don't  have  to  be  here,  do 
3^ou,  Mr.  Kay?  Couldn't  you  assign  somebody  here 
to 
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Mr.  Kay:     I  presume  so,  but  I  do  not  like  to  run 
out  before  they  return  a  verdict. 

The  Court:  I  do  not  like  to  keep  the  whole  staff 
waiting.  I  don't  mind  it  myself. 

Mr.  Kay:     Of  course  they  wouldn't  have  to  wait. 
1'he  Court:     To  have  the  whole  staff  wait  after 
31 :00  o'clock  is  not  right. 
Mr.  Kay:     Very  well,  your  Honor. 
Mr.  Faulkner:     Then  we  understand,  your  Honor, 
that,  where  the  Court  yesterday  did  not  give  the  in- 
struction proposed  by  the  defendant,  it  is  considered 
that  an  exception  is  taken  to  that  at  that  time. 

The  Couii":  Oh,  yes.  You  may  call  in  tlic  jury, 
please. 

(A^Hiereupon,  the  jury  returned  and  all  took 
their  places  in  the  jury  box;  and  the  bailiffs 
were  duly  sworn  to  take  charge  of  the  jury ;  and 
the  following  occurred:) 

The  Court:  I  might  state,  in  case  you  do  not 
understand  it,  by  leave  of  the  Court  you  are  also  per- 
mitted to  take  any  message  from  any  juror  if  they 
want  to  communicate  with  their  family  or  something 
like  that  of  course.  The  jury  may  retire  to  consider 
their  verdict.  [615] 

(Whereupon,  the  jury  retired  to  the  jury 
room  at  4:30  o'clock  p.m.  in  charge  of  the 
bailiffs  to  consider  their  verdict.) 

(Thereafter,  on  the  21st  day  of  November,  1955, 

at  10:00  o'clock  a.m.,  at  Ketchikan,  Alaska;  the 

P^      Honorable  Walter  H.   Hodge,   United    States 

District  Judge,  presiding;  the  plaintiffs  attor- 
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neys  appearing  by  W.  C.  Stump  and  E.  E. 
Bailey,  attorneys  at  law ;  tlie  defendant  appear- 
ing by  H.  L.  Faulkner,  its  attorney;  the  sealed 
verdicts  of  the  jury  in  each  of  the  above-entitled 
causes  were  received,  read  in  open  court,  and 
ordered  filed;  and  thereafter  the  following  oc- 
curred:) 

Mr.  Faulkner:  If  the  Court  please,  is  the  re- 
porter here  ? 

The  Court:     Yes. 

Mr.  Faulkner:  In  the  case  of  Grruening,  Roden 
and  Metcalf  against  the  Empire  Printing  Company, 
first,  I  should  like  to  have  added  to  the  name  of 
counsel  for  defendant  the  name  of  Roger  Gr.  Connor, 
in  our  office,  because  I  will  be  away  and  there  may 
be  some  further  proceedings.  And  I  also  msh  to 
state,  so  that  we  can  clear  the  record — it  has  nothing 
to  do  with  the  jury's  verdicts — Mrs.  Monsen  was 
asked  about  the  assets  of  the  corporation,  and  she 
testified;  now,  my  recollection  of  her  testimony  is 
that  she  testified  there  was  a  lot  at  Salmon  Creek 
worth  $500.00  and  a  car  and  some  miscellaneous  [616] 
little  stocks  and  bonds,  and  I  want  to  state  to  the 
Court — ^those  were  distributed  in  August ;  they  were 
not  assets  of  the  corporation  at  this  time.  I  wanted 
to  state  that.  I  don't  know  whether  the  testimony 
makes  that  clear,  but  that  has  nothing  to  do  of 
course  mth  the  trial  and  the  verdicts  in  the  case. 
And,  another  thing,  I  would  like  to  be  heard,  when 
counsel  prepares  a  form  of  judgment  I  should  like 
to  be  heard  on  that,  and  I  suppose  that  will  be 
sometime  hence,  or  have  an  opportunity  to  look  it 
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over  first  before  the  Court  siui-ns  it,  so  that,  il"  we 
have  any  objections,  we  might  make  any  objections 
to  it. 

The  Court:     Oh,  surely. 

Mr.  Faulkner:  T  just  call  tliat  i<>  tlie  aKciitinri  of 
the  Court:  I  assume  that  they  would  send  us  a 
copy  and  send  you  the  orip^inal,  and  we  will  he  in 
Juneau  and  are  rather  liandicaj)i)ed  by  liaxiii^  the 
attorneys  for  the  plaintiffs  in  Anchorage,  bul  if 
they  send  it  to  us  in  time,  but  if  they  don't — they 
probably  might  send  it  to  the  Court  first;  I  don't 
know.  They  have  done  that  before.  I  don't  accuse 
them  of  doing  it  deliberately,  but,  perhaps  in- 
advertently, they  have  called  matters  t(^  the  at- 
tention of  the  Court  that  we  didn't  know  anything 
about,  and  it  didn't  do  any  harm,  but  in  this  case 
T  would  like  it  to  be  understood  that  we  would  have 
an  opportunity  to  see  the  proposed  judgment  and 
to  file  any  objections  to  it.  [617] 

The  Court:  It  has  been  my  practice,  Mr.  Faulk- 
ner, not  to  enter  a  judgment  in  a  jury  case,  nor  find- 
ings of  fact  and  conclusions  of  law  or  judgment  in  a 
nonjury  case,  unless  the  form  of  the  judgment  is 
approved  by  opposing  counsel  or  if  it  is  lodged  with 
the  Court  for  at  least  three  days. 

Mr.  Faulkner:  We  will  do  that  very  promptly 
when  we  receive  it  and  know  what  it  is. 

The  Court:  Yes.  So  that  that  practice  will  be 
followed,  and  you  will  be  given  an  opportunity  to  ob- 
ject of  course  to  the  judgment.  That  would  be  only 
as  to  form,  however. 

Mr.  Faulkner :     That  is  right.  Then,  your  Honor, 
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when  the  Court  adjourns  here,  I  assume  these  rec- 
ords will  be  taken  back  to  Juneau  where  the  case 
was  filed? 

The  Court:     Oh,  yes. 

(End  of  Record.)  [618] 


United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Mildred  K.  Maynard,  Official  Court  Reporter 
for  the  hereinabove-entitled  Court,  do  hereby  cer- 
tify: 

That  as  such  Official  Court  Reporter  I  reported 
the  above-entitled  causes,  Nos.  6725-A,  6726-A  and 
6727-A  of  the  files  of  said  court; 

That  I  reported  said  causes  in  shorthand  and  my- 
self transcribed  said  shorthand  notes  and  reduced 
the  same  to  typewriting; 

That  the  foregoing  pages  numbered  1  to  618,  both 
inclusive,  contain  a  full,  true  and  correct  transcript 
of  all  the  testimony  and  proceedings  at  the  trial  of 
the  above-entitled  causes,  to  the  best  of  my  ability. 

Witness,  my  signature  this  24th  day  of  March, 
1956. 

/s/  MILDRED  K.  MAYNARD, 
Official  Court  Reporter. 

[Endorsed] :     Filed  May  24th,  1956. 
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CLERK ^S  CERTTFTCATE 

United  States  of  America, 

Territory  of  Alaska,  First  Division — ss. 

T,  J.  W.  Leivers,  Clerk  of  the  District  Court  \'ov 
the  Territory  of  Alaska,  First  Division  thereof,  do 
hereby  certify  that  the  hereto-attached  pleadings  are 
the  original  pleadings  and  all  Orders  of  the  Court 
filed  in  the  above-entitled  cause,  and  constitutes  the 
entire  file  in  said  cause  as  designated  by  the  Appel- 
lant to  constitute  the  record  on  appeal  herein. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  caused  the  seal  of  the  above-entitled  court  to  be 
affixed  at  Juneau,  Alaska,  this  26th  day  of  March, 
1956. 

/s/  J.  W.  LEIVERS, 

Clerk  of  District  Court. 


[Endorsed] :  No.  15052.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Empire  Printing  Com- 
pany, a  Corporation,  Appellant,  vs.  Henry  Roden, 
Ernest  Gruening  and  Frank  A.  Metcalf,  Appellees. 
Transcript  of  Record.  Appeal  From  the  District 
Court  for  the  District  of  Alaska,  First  Division. 

Filed:     March  1,  1956. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  15052 

EMPIRE  PRINTING  COMPANY  a  Corporation, 

Appellant, 

vs. 

HENRY  RODEN,  ERNEST  GRUENING  and 
FRANK  A.  METCALF, 

Appellees. 

APPELLANT'S  REQUEST  THAT  THE  COURT 
CONSIDER  ON  APPEAL  THE  ORIGINAL 
EXHIBITS  WHICH  ARE  NOT  PRINTED 

Comes  now  the  appellant,  Empire  Printing  Com- 
pany, a  Corporation,  by  its  attorney  H.  L.  Faulk- 
ner, Esq.,  and  requests  the  Court  to  consider  on  the 
hearing  in  the  above-entitled  cause  all  exhibits  in- 
troduced in  the  trial  of  this  cause  in  the  Court  below 
and  that  they  be  considered  without  the  necessity 
of  printing  them  in  the  record,  except  such  exhibits 
as  have  been  printed,  or  requested  to  be  printed. 

This  request  is  that  the  following  mentioned  ex- 
hibits be  considered  without  the  necessity  of  print- 
ing, namely,  plaintiff 's-appellant's  exhibits  numbers 
1  to  7  and  10  to  14,  inclusive,  and  defendants '-ap- 
pellees' exhibits  numbers  A,  B,  D,  F,  G,  H,  I,  J,  K, 
L,  M  and  N.  This  request  is  made  for  the  reason  that 
the  exhibits  are  largely  newspapers  and  newspaper 
clippings  and  that  it  would  require  a  very  great 
additional  expense  to  print  them  and  it  would  make 
the  record  unduly  long. 
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Dated   at    San    Francisco,    Calil'ornl.-i,    M.-ndi    (J, 
1956. 

/s/  H.  L.  FAULKNER, 

Attorney  for  Ayjpellant. 

[Endorsed]  :     Filed  March  7,  1956. 


In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  15052 

HENRY  RODEN, 

Plaintiff, 

vs. 

EMPIRE  PRINTING  COMPANY,  a  Corporation, 

Defendant. 

ERNEST  GRUENING, 

Plaintiff, 

vs. 

EMPIRE  PRINTING  COMPANY  a  Corporation, 

Defendant. 

FRANK  A  METCALF, 

Plaintiff, 

vs. 

EMPIRE  PRINTING  COMPANY  a  Corporation, 

Defendant. 

CONSOLIDATED  CASES 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  BY  APPELLANT  ON  APPEAL 

Appellant  proposes  on  its  appeal  to  the  United 

States  Court  of  Appeals  for  the  Ninth  Circuit  in 


698  Empire  Printing  Co.  vs. 

the  above-entitled  causes,  which  have  been  consoli- 
dated, to  rely  on  the  following  mentioned  points  as 
error : 

1.  The  court  erred  in  holding  and  ruling,  and 
instructing  the  jury,  that  since  12-2-1,  ACTA  1949, 
did  not  pro^ride  any  criminal  penalty  for  its  viola- 
tion and  that  therefore  plaintiffs  could  not  law- 
fully have  been  charged  with  any  criminal  act  for 
violation  of  that  Section,  no  testimony  could  be  in- 
troduced to  show  that  any  loss  of  public  funds  had 
occurred  through  appellees'  violation  of  Section 
12-2-1. 

2.  The  Court  erred  in  rejecting  the  testimony 
of  Steve  Homer  under  appellant's  offer  of  proof  and 
which  testimony  was  offered  to  show  a  loss  of  public 
funds  and  which  loss  resulted  in  a  violation  by  ap- 
pellees of  Section  12-2-1,  ACIA  1949,  and  all  other 
testimony  of  appellant  tending  to  support  the  testi- 
mony offered  through  Steve  Homer. 

3.  The  court  erred  in  holding  that  an  agent's 
criminal  acts  cannot  be  imputed  to  the  principal 
even  where  the  agent  is  appointed  to  perform  an 
illegal  act.  (In  this  case  the  appellees  admitted  that 
they  violated  Section  12-2-1,  ACIA  1949,  and  ap- 
pellant offered  to  show  a  loss  of  public  funds  re- 
sulting from  this  violation  of  the  law  and  that  the 
loss  of  public  funds  was  a  violation  of  Section  65- 
5-63,  ACIA  1949.) 

4.  The  coui-t  erred  in  holding  that  the  violations 
by  appellees  of  Section  12-2-1,  ACIA  1949,  was  not 
also  a  violation  of  Section  65-5-63,  ACIA  1949. 
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5.  The  court  erred  in  instructing^  the  jury  tliat 
the  articles  publislied  by  appellant,  which  ai'e  the 
basis  of  the  action,  constituted  libel  jxt  sc. 

().  The  court  erred  in  holding  that  the  canceled 
checks  issued  on  the  special  ferry  fund  were  im- 
material and  that  their  loss  by  the  appellees  or 
others  who  had  them  in  their  possession  was  im- 
material in  these  cases. 

7.  The  court  erred  in  holding  that  ])ank  deposits 
and  checking  accounts  do  not  consitute  a  loan,  creat- 
ing the  relationship  of  debtor  and  creditor  between 
the  bank  and  the  depositor. 

8.  The  court  erred  in  admitting  in  evidence,  over 
the  objection  of  appellant,  a  printed  copy  of  a  letter 
purported  to  have  been  wa-itten  by  Fred  McGinnis 
(Plaintiffs'  Exhibit  No.  8). 

9.  The  court  erred  in  giving  that  portion  of  In- 
struction No.  3  which  reads  as  follows : 


i 


"You  are  further  instructed  that  any  such 
publication  w^hich  imputes  to  the  person  re- 
ferred to  the  commission  of  a  crime  is  libelous 
per  se,  that  is,  a  libel  in  and  by  itself;  and 
w^here  the  matter  published  is  libelous  per  se, 
the  law  presumes  that  it  was  published  mali- 
ciously and  that  damage  resulted.  It  is  also  the 
law  that  it  is  libelous  per  se  to  falsely  impute  to 
a  person  in  his  capacity  as  a  public  officer, 
fraud  or  dishonesty  in  the  conduct  of  his  of- 
ficial duties ;  and  any  libel  affecting  him  in  his 
official  capacity  and  of  such  nature  that,  if  true. 
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would  be  cause  for  his  removal  from  office,  is 
actionable  per  se. 

' '  These  presumptions  of  law  make  it  unneces- 
sar}^  for  the  person  to  whom  the  commission  of 
crime  is  imputed  to  prove  malice  or  injury; 
but  he  may  nevertheless  make  such  proof  for 
the  purpose  of  showing  the  extent  or  degree  of 
malice  and  of  the  injury  and  damage  to  his 
reputation  and  for  the  purpose  of  enchancing 
his  recovery.'^ 

10.  The  court  erred  in  giving  Instruction  No.  6 
and  particularly  that  portion  of  it  which  reads : 

''the  defendant  must  show  by  a  preponder- 
ance of  the  evidence  that  plaintiffs  handled  the 
money  wrongfully  and  fraudulently  and  with  a 
criminal  intent  to  convert  such  to  their  own 
use." 

11.  The  court  erred  in  giving  Instruction  No.  7 
where  the  court  instructed  the  jury  to  disregard  all 
testimony  regarding  the  loss  of  public  funds  as  not 
relevant  to  the  issues  involved  and  which  instruction 
is  based  on  the  fact  that  appellant  did  not  men- 
tion a  loss  of  funds  in  the  publication  of  September 
25,  1952,  and  that  therefore  the  loss  of  public  funds 
was  not  an  issue  in  the  case  and  therefore  was  not 
relevant  to  the  truth  or  falsity  of  the  publication.  In 
this  connection  defendant's  proposed  Instruction 
No.  22  Avas  offered  to  the  effect  that  the  truth, 
whenever   discovered,  is  a   complete   defense  in  a 
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libel  action.  The  court  erred  in   denying  that  in- 
struction. 

12.  The  court  erred  in  giving  to  the  jury  Instruc- 
tion No.  4  and  particularly  paragi-aph  one  thereof. 

13.  The  court  erred  in  giving  a  portion  of  In- 
struction No.  5  and  particularly  that  part  of  it  which 
reads  as  follows : 

"You  are  further  instructed  that  aside  lioni 
the  statutes  above  noted  defining  the  crime  of 
embezzlement  of  public  funds,  there  is  no 
statute  in  Alaska  making  a  violation  of  the  law 
relating  to  the  receipt  and  disbursement  of  pub- 
lic funds  by  Territorial  officials  a  crime,  or  sub- 
j^       ject  to  criminal  prosection." 

14.  The  court  erred  in  giving  that  portion  of 
Instruction  No.  5  w^hich  reads  as  follows : 

'*  Further  that  the  deposit  of  any  such  funds 
in  a  bank  subject  to  be  withdrawn  by  check  does 
not  constitute  in  law  a  loan  of  such  funds.'' 

p    15.     The  court  erred  in  giving  Instruction  No.  7 
which  reads  as  follows : 

**  During  the  trial  of  this  case  considerable 
testimony  has  been  received  concerning  the 
question  of  whether  or  not  a  shortage  of  money 
occurred  in  the  handling  of  moneys  in  comiec- 
tion  with  the  operation  of  the  ferry  'Ohilkoot' 
by  the  purser. 

"You  are  instructed  to  disregard  all  of  such 
testimony  as  it  is  not  relevant  to  the  issues  in- 
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volved.  No  shortage  of  moneys  in  the  ferry 
operating  fund  is  mentioned  in  the  publication 
of  the  Daily  Alaska  Empire  of  September  25, 
1952,  and  the  question  of  whether  or  not  such  a 
shortage  occurred  is  not  made  an  issue  in  this 
case  by  the  pleadings  of  either  the  plaintiffs  or 
defendant,  or  is  relevant  to  the  question  of  the 
truth  or  falsity  of  the  publication." 

16.  The  court  erred  in  giving  the  first  paragraph 
of  Instruction  No.  8  for  the  reason  that  the  rejec- 
tion of  the  testimony  offered  to  show  the 
loss  of  public  funds  through  the  acts  of  appellees 
made  it  impossible  for  appellant  to  establish  in  de- 
tail the  truth  of  the  claim  of  loss  of  public  funds 
so  as  to  show  the  close  parallel  of  the  case  to  that  of 
Oscar  Olson.  Furthermore,  the  court  erred  in  stating 
that  this  was  not  pleaded  whereas  it  was  set  forth 
in  paragraph  three,  second  affirmative  defense. 

17.  The  court  erred  in  giving  paragraph  two  on 
page  two  of  Instruction  No.  8,  relating  to  retraction, 
as  there  was  no  retraction  involved  in  the  case. 

18.  The  court  erred  in  refusing  to  give  defend- 
ant's proposed  Instructions  Nos.  4,  5,  6,  7,  8,  the  last 
paragraph  of  No.  9,  No.  10,  No.  11  with  the  ex- 
ception of  the  last  sentence  thereof  which  the  court 
did  give,  Nos.  12,  13,  14,  16,  18,  20,  22,  23,  24,  26, 
27,  28,  29  and  30. 

19.  The  court  erred  in  submitting  to  the  jury  for 
its  consideration  the  headlines  in  the  publication  of 
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September   25,    1952,   entitled   "Reeve   raps   graft, 
corruption." 

20.  The  court  erivd  in  overrulin^^  appellant's 
motion  for  instructed  verdicts  and  in  permitting  the 
cases  to  go  to  the  jury. 

21.  The  court  erred  in  overruling  dol'endant's 
motion  for  judgment  notwithstanding  the  verdict  or 
for  a  new  trial,  and  entering  judgment  for  plaintiffs. 

Appellant  prays  that  the  record  be  printed  in  ac- 
cordance with  the  designation  of  ''Parts  of  Record 
to  Be  Printed,"  and  as  filed  and  certified  by  the 
Clerk  of  the  District  Court. 

Dated  this  23rd  day  of  April,  1956. 

/s/  H.  L.  FAULKNER, 

Attorney  for  Appellant. 

Affidavit  of  Mail  attached. 
[Endorsed]  :     Filed  April  23,  1956. 


